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In  the  United   States  District   Court  for  the 
Southern  District  of   California,  Central  Division 

No.  9629-Y 

HOWARD  F.  LEBARON,  Regional  Director  of  the 
Twenty-first  Region  of  the  National  Labor  Re- 
lations Board,  for  and  on  Behalf  of  the  Na- 
tional Labor  Relations  Board, 

Petitioner, 
vs. 

LOS  ANGELES  BUILDING  AND  CONSTRUC- 
TION TRADES  COUNCIL;  and  Its  Agent 
LLOYD  A.  MASHBURN;  MILLWRIGHT 
AND  MACHINERY  ERECTORS,  LOCAL 
1607,  OF  UNITED  BROTHERHOOD  OF 
CARPENTERS  AND  JOINERS  OF  AMER- 
ICA, A.F.L. ;  and  Its  Agent  HERMAN  BAR- 
BAGLIA, 

Respondents. 

PETITION  FOR  AN  INJUNCTION  UNDER 
SECTION  10  (1)  OF  THE  NATIONAL 
LABOR  RELATIONS  ACT,  AS  AMENDED 

To  the  Honorable  District  Judge  of  the  United 
States  District  Court,  for  the  Southern  District 
of  California,  Central  Division: 

Comes  now  Howard  F.  LeBaron,  Regional  Direc- 
tor of  the  Twenty-first  Region  of  the  National  Labor 
Relations  Board  (herein  called  the  Board),  and 
petitions  this  Court  on  behalf  of  the  Board,  pur- 
suant to  Section  10  (1)  of  the  National  Labor  Rela- 
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tions  Act,  as  amended.  June  23,  1947  (61  Stat.  136 
et  seq.;  29  U.S.C.  Supp.  I.  Sec.  141  et  seq.),  herein 
called  the  Act,  for  appropriate  [2*]  injunctive  re- 
lief pending  the  final  adjudication  of  the  Board  with 
respect  to  the  matter  pending  before  the  Board  on 
charges  alleging  that  respondents  have  engaged  in 
and  are  engaging  in  violations  of  Sections  8  (b), 
subsection  (4)  (D)  of  the  Act.  In  support  thereof 
petitioner  respectfully  shows  as  follows: 

1.  Petitioner  is  Regional  Director  of  the  Twenty- 
first  Region  of  the  Board,  an  agency  of  the  United 
States  Government,  and  files  this  petition  for  and 
on  behalf  of  the  Board. 

2.  Respondent  Los  Angeles  Building  and  Con- 
struction Trades  Council  (herein  called  Council), 
an  unincorporated  association  composed  of  eighteen 
(18)  labor  organizations  engaged  in  the  building 
trades  industry,  is  a  labor  organization  within  the 
meaning  of  Section  2  (5)  and  10  (1)  of  the  Act, 
and  is  engaged  within  this  judicial  district  in  pro- 
moting and  protecting  the  interests  of  its  constituent 
unions  and  their  employee  members. 

3.  Respondent  Lloyd  A.  Mashburn  is,  and  at  all 
times  material  herein  has  been,  an  agent  of  re- 
spondent Council  engaged  within  this  judicial  dis- 
trict in  promoting  and  protecting  the  interests  of 
respondent  Council's  constituent  unions  and  their 
employee  members. 

4.  Respondent  Millwright  and  Machiner}^  Erec- 
tors, Local  1607,  of  the  United  Brotherhood  of  Car- 


*  Page  numbering  appearing  at  foot  of  page  of  Certified  Transcript 
of  Record. 
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penters  and  Joiners  of  America,  A.F.L.  (herein 
called  Millwrights),  an  unincorporated  association 
and  a  constituent  union  of  respondent  Council,  is 
a  labor  organization  within  the  meaning  of  Sections 
2  (5)  and  10  (1)  of  the  Act,  and  is  engaged  within 
this  judicial  district  in  promoting  and  protecting 
the  interests  of  its  employee  members. 

5.  Respondent  Herman  Barbaglia  is,  and  at  all 
times  material  herein  has  been,  an  agent  of  re- 
spondent Millwrights  engaged  within  this  judicial 
district  in  promoting  and  protecting  the  interests 
of  respondent  Millwrights'  employee  members. 

6.  Jurisdiction  of  this  proceeding  is  conferred 
upon  the  Court  by  Section  10  (1)  of  the  Act. 

7.  On  or  about  April  15,  1949.  Local  Lodge  1235 
of  the  International  Association  of  Machinists 
(herein  called  Machinists),  an  independent  labor 
organization,  pursuant  to  the  provisions  of  the  Act 
filed  a  second  amended  [3]  charge  with  the  Board 
to  a  charge  filed  originally  on  February  2,  1949,  and 
amended  on  March  8,  1949,  said  second  amended 
charge  alleging  that  respondents  have  engaged  in 
and  are  engaging  in  unfair  labor  practices  within 
the  meaning  of  Section  8  (b),  subsection  (4)  (D) 
of  the  Act.  Copies  of  said  charge  and  amended 
charges  are  attached  hereto  as  Exhibits  1,  2  and  3 
and  made  a  part  hereof.  Affidavit  of  service  of  said 
second  amended  charge  is  attached  hereto  as  Exhibit 
4  and  made  a  part  hereof. 

8.  The  said  charge  and  amended  charges  were 
referred  to  your  petitioner  as  the  Regional  Director 
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for  the  Twenty-first  Region  of  the  Board  for  in- 
vestigation. Petitioner  has  investigated  the  afore- 
said charges. 

9.  After  such  investigation,  petitioner  has  rea- 
sonable cause  to  believe  that  the  said  second  amended 
charge  is  true  and  that  a  complaint  of  the  Board 
based  thereon  should  issue  against  the  respondents 
pursuant  to  Section  10  (b)  of  the  Act.  More  par- 
ticularly, and  upon  the  basis  of  such  investigation 
and  of  the  evidence  disclosed  as  a  result  thereof, 
petitioner  has  reasonable  cause  to  believe  and  be- 
lieves that  respondents  have  engaged  in  conduct  in 
violation  of  Section  8  (b),  subsection  (4)  (D)  of 
the  Act,  and  affecting  commerce  within  the  meaning 
of  Section  2,  subsections  (6)  and  (7)  of  the  Act, 
as  follows: 

(a)  Southern  California  Edison  Company  (here- 
in called  Edison),  a  California  corporation,  is 
a  public  utility  engaged  in  furnishing  electrical 
energy  and  services  to  the  Los  Angeles  and  Southern 
California  area.  Approximately  39  per  cent  of  its 
total  output  of  electrical  energy  goes  to  instru- 
mentalities of  interstate  commerce  and  concerns  en- 
gaged in  interstate  commerce,  such  as  oil  refineries, 
rubber  companies,  steel  plants  and  aircraft  manu- 
facturers. In  the  operation  of  its  business,  Edison 
during  the  past  year  purchased  raw  materials  of  a 
value  in  excess  of  $3,400,000,  of  which  approxi- 
mately 66%  per  cent  originated  from  outside  of 
the  State  of  California.  During  the  past  year  ap- 
proximately 251/2  per  cent  of  the  total  power  utilized 
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by   Edison   originated   from   outside   the   State   of 
California. 

(b)  Stone  and  Webster  Engineering  Corporation 
(herein  called  Stone  [4]  and  Webster),  a  Massa- 
chusetts corporation,  is  a  general  contractor  en- 
gaged in  the  construction  business.  It  is  engaged 
mainly  in  industrial  and  commercial  construction 
work  such  as  the  construction  of  steam  generator 
plants,  transmission  lines,  refinery  work,  manufac- 
turing plants  and  paper  mills.  Its  construction 
activities  extend  to  every  State  in  the  United  States 
and  to  many  foreign  countries.  At  the  end  of  1948 
its  construction  then  in  progress  was  of  an  esti- 
mated completed  value  of  one-third  billion  dollars. 
As  appears  in  affidavit  of  William  L.  Sheets,  at- 
tached hereto  as  Exhibit  5  and  made  a  part  hereof. 

(c)  Westinghouse  Electric  Corj)oration  (herein 
called  Westinghouse),  a  Pennsylvania  corporation 
with  its  principal  office  at  Pittsburgh,  Pennsylvania, 
and  plants  throughout  the  United  States,  is  engaged 
in  the  manufacture,  sale  and  installation  of  electrical 
supplies  and  equipment. 

In  the  operation  of  its  plant  located  at  East  Pitts- 
burgh, Pennsylvania,  it  manufactures  electrical  ap- 
X^aratus,  including  motors,  switch-gear,  generators, 
circuit  breakers,  lightning  arresters,  control  ap- 
paratus and  renewal  parts.  Westinghouse,  during 
the  past  year,  purchased  raw  materials  for  use  in 
said  plant  of  a  value  in  excess  of  $1,000,000,  of 
which  approximately  50  per  cent  originated  from 
outside  of  the  State  of  Pennsylvania.     During  the 
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same  period  Westinghouse  received  over  $1,000,000 
from  the  sale  of  electrical  apparatus  manufactured 
at  said  plant  of  which  api:)roximately  90  per  cent 
was  sold  to  customers  outside  the  State  of  Pennsyl- 
vania. 

In  the  operation  of  its  plant  located  at  Lester, 
State  of  Pennsylvania,  it  manufacturers  steam  tur- 
bines, reduction  gears,  steam  condensers,  and  other 
auxiliary  apparatus  for  industrial  and  central  sta- 
tion plants  and  ship  propulsion.  Westinghouse,  dur- 
ing the  past  year,  purchased  raw  materials  for  use 
in  said  plant  of  a  value  in  excess  of  $1,000,000,  of 
w^hich  approximately  50  per  cent  originated  from 
outside  the  State  of  Pennsylvania.  During  the 
same  period  Westinghouse  received  over  $1,000,000 
from  the  sale  of  products  manufactured  at  said 
plant,  approximately  50  per  cent  of  which  was  sold 
to  customers  outside  the  State  of  Pennsylvania.  As 
appears  in  Affidavit  of  William  L.  Budge,  attached 
hereto  as  Exhibit  6  and  made  a  part  hereof. 

(d)  Machinists,  an  unincorporated  association, 
is  a  labor  [5]  organization  within  the  meaning  of 
Section  2  (5)  of  the  Act,  and  is  engaged  in  promot- 
ing and  protecting  the  interests  of  its  employee 
members  within  this  judicial  district.  It  is  an  in- 
dependent la])or  organization  and  is  not  affiliated 
with,  respondent  Council. 

(e)  Edison  is  now  engaged  in  the  construction 
and  equipment  of  a  new  steam  turbine  electric  power 
generating  station  at  Redondo  Beach,  California, 
the  construction  of  which  was  begun  in  July,  1946, 
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and  the  estimated  completed  cost  of  which  is  in 
excess  of  $38,000,000.  Approximately  $18,500,000 
of  such  cost  represents  the  purchase  value  of  equip- 
ment of  which  approximately  $12,700,000  in  value 
has  been  or  will  be  transported  from  outside  the 
State  of  California  directly  to  the  job  site.  At  the 
present  time  construction  of  the  station  is  approxi- 
mately 75  per  cent  completed  and  the  units  now  in 
operation  at  the  station  furnish  approximately  15 
per  cent  of  Edison's  total  output  of  electrical  energy. 
As  partly  appears  in  Exhibit  5  attached. 

(f )  Stone  and  Webster  has  the  general  contract 
for  the  construction  of  the  Redondo  Beach  station 
and  for  the  past  several  months  it  has  had  approxi- 
mately 550  of  its  own  employees  w^orking  on  the 
project.  In  addition,  numerous  employees  of  vari- 
ous subcontractors  have  been  engaged  on  the  con- 
struction project.  Among  these  employees  are 
members  of  substantially  all  the  building  trades 
unions  affiliated  with  respondent  Council.  As  ap- 
pears in  Exhibit  5  attached. 

(g)  Some  time  prior  to  December,  1948,  Edison 
entered  into  arrangements  with  Westinghouse  for 
the  latter  to  furnish  and  install  several  steam  tur- 
bine generators  at  the  Redondo  Beach  station.  These 
turlnne  generators,  of  a  total  value  of  approximately 
$4,800,000,  were  manufactured  by  Westinghouse  at 
its  plants  at  Lester  and  East  Pittsburgh,  Pennsyl- 
vania, from  whence  they  were  shipped  to  California 
for  installation.  On  or  about  January  31,  1949, 
Westinghouse  began  the  installation  of  one  of  the 
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turbine  generators,  a  6,000  kilowatt  unit,  pursuant 
to  its  contract  with  Edison.  To  make  the  installa- 
tion it  used,  inter  alia,  employees  who  were  members 
of  the  Machinists.  As  partly  appears  in  Exhibit  6 
attached. 

(h)  On  or  about  February  2,  1949,  respondents, 
in  violation  of  [6]  Section  8  (b)  (4)  (D),  engaged 
in,  and  by  orders,  directions  and  instructions  in- 
duced and  encouraged  the  employees  of  Stone  and 
Webster,  Westinghouse  and  other  employers  on  the 
Redondo  Beach  station  project  to  engage  in,  a  strike 
or  concerted  refusal  in  the  course  of  their  employ- 
ment to  transport  or  otherwise  handle  or  work  on 
AVestinghouse  products  or  to  perform  services  for 
their  employers  in  connection  with  the  Redondo 
Beach  project,  an  object  thereof  being  to  force  or 
require  Westinghouse  and/or  Stone  and  Webster  to 
assign  the  work  of  installing  the  steam  turbine  gen- 
erators at  the  Redondo  Beach  station  to  members 
of  respondent  Millwrights  rather  than  to  the  em- 
ployees of  Westinghouse  who  are  now  members  of 
the  Machinists.  As  appears  in  Affidavits  of  Floyd 
E.  Smith  and  Louis  Merritt,  attached  hereto  as  Ex- 
hibits 7  and  8  and  made  a  part  hereof. 

(i)  On  or  about  March  29,  1949,  Westinghouse 
began  the  unloading  of  another  turbine  generator, 
a  60,000  kilowatt  unit  shipped  from  its  plant  at 
Lester,  Pennsylvania  to  California  for  installation 
by  its  employees  who  are  members  of  Machinists 
at  the  Redondo  Beach  station,  using  in  the  unloading 
o])erations  riggers  who  are  members  of  the  Interna- 
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tional  Association  of  Bridge,  Structural  and  Orna- 
mental Iron  Workers,  Local  No.  433,  a  constituent 
union  of  respondent  Council.  As  partly  appears  iii 
Exhibit  6  attached. 

(j)  On  or  about  April  11,  1949,  respondents  en- 
gaged in,  and  by  orders,  directions  and  instructions 
induced  and  encouraged  the  riggers  employed  by 
Westinghouse  in  the  above  referred  to  unloading 
operations  to  engage  in,  a  strike  or  concerted  refusal 
in  the  course  of  their  employment  to  transport  or 
otherwise  handle  or  work  on  Westinghouse  products 
or  to  perform  services  for  their  employer  in  con- 
nection with  the  Redondo  Beach  project,  an  object 
thereof  being  to  force  or  require  Westinghouse 
and/or  Stone  and  Webster  to  assign  the  work  of 
installing  the  steam  turbine  generators  at  the  Re- 
dondo Beach  station  to  members  of  respondent  Mill- 
wrights rather  than  to  the  employees  of  Westing- 
house who  now  are  members  of  the  Machinists.  As 
appears  in  Exhibit  6,  attached. 

10.  For  some  time  past  a  critical  electrical  power 
shortage  has  existed  in  Southern  California  due  to 
the  inadequate  supply  of  water  for  the  generation 
of  power  and  the  increased  demand  for  electrical 
power  caused  by  the  growth  of  population  and  the 
ex])ansion  of  industry  in  the  area.  The  Redondo 
Beach  station  is  planned  to  alleviate  this  shortage 
by  providing  for  the  generation  of  electric  energy 
by  steam  and  by  increasing  Edison's  electric  power 
production  capacity  by  about  30  per  cent.  Of  six 
(6)   turbine  generators  to  be  installed  at  the  Re- 
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dondo  Beach  station,  only  three  (3),  or  half  of  them, 
have  been  placed  in  operation.  The  conduct  of  re- 
spondents set  forth  above  has  completely  halted, 
since  about  February  2,  1949,  the  installation  of  the 
remaining  three  (3)  generators. 

11.  It  may  be  fairly  anticipated  that  unless  en- 
joined respondents  will  repeat  and  continue  their 
course  of  conduct  described  above  and  engage  in,  and 
induce  and  encourage  the  employees  of  Stone  and 
Webster,  Westinghouse  and  other  employers  to  en- 
gage in,  a  strike  or  a  concerted  refusal  in  the  course 
of  their  employment  to  handle  or  work  on  Westing- 
house  products  or  perform  services  for  their  em- 
l)loyers  on  the  Redondo  Beach  project  in  order  to 
force  or  require  Westinghouse  and/or  Stone  and 
Webster  to  assign  the  installation  work  on  the  Re- 
dondo Beach  generators  to  members  of  respondent 
Millwrights  rather  than  to  Westinghouse 's  employees 
wiio  are  members  of  Machinists.  Thereby  irrepara- 
ble injury  will  be  done  to  the  public  interest  and  to 
the  policies  of  the  Act.  To  avoid  such  result,  it  is 
essential  and  appropriate,  just  and  proper,  for  the 
purpose  of  effectuating  the  policies  of  the  Act,  and 
in  accordance  with  the  purpose  of  Section  10  (1)  of 
the  Act,  that,  pending  final  adjudication  of  the 
Board  with  respect  to  this  matter,  respondents,  and 
each  of  them  be  enjoined  and  restrained  from  the 
commission  of  the  acts  above  alleged  and  similar 
acts  or  repetitions  thereof. 

Wherefore,  petitioner  prays : 

(1)     That  the   Court  issue  a  rule  directing  re- 
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spondents  to  appear  and  show  cause  before  this 
Court,  at  a  time  fixed  by  the  Court,  why  an  injunc- 
tion should  not  issue  enjoining  and  restraining  re- 
spondents, and  each  of  them,  their  agents,  servants, 
employees,  attorneys  and  all  parties  in  active  con- 
cert or  participation  with  them  pending  final  adjudi- 
cation of  the  Board  of  such  matters  from  engaging 
in,  or  inducing  or  encouraging  the  employees  of 
Stone  and  Webster,  Westinghouse,  or  any  other 
employers,  to  engage  in,  a  strike  or  concerted  re- 
fusal in  the  course  of  their  employment  to  use, 
manufacture,  process,  transport  [8]  or'  otherwise 
handle  or  work  on  any  goods,  articles  or  materials 
or  commodities  belonging  to  or  utilized  by  Stone 
and  Webster,  Westinghouse  or  any  other  employer 
engaged  on  the  construction  project  for  Edison  at 
Redondo  Beach,  California,  or  to  perform  services 
for  Stone  and  Webster,  Westinghouse,  or  any  other 
employer  on  said  project,  where  and  object  thereof 
is  to  force  or  require  Westinghouse  and/or  Stone 
and  Webster  to  assign  the  work  of  installing  steam 
turbine  generators  to  members  of  respondent  Mill- 
wrights rather  than  to  employees  of  Westinghouse 
who  now  are  members  of  Machinists,  or  any  other 
labor  organization,  unless  respondent  Millwrights  is 
certified  by  the  Board  as  the  bargaining  rex)resenta- 
tive  for  the  employees  performing  such  work. 

(2)  That  upon  the  return  of  the  rule  to  show 
cause  the  Court  issue  an  order  enjoining  and  re- 
straining respondents,  their  agents,  servants,  em- 
ployees, attorneys  and  all  persons  in  active  concert 
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or  participation  with  them,  in  the  manner  set  forth 
above. 

(3)     That  the  Court  grant  such  other  and  further 
relief  as  may  seem  just  and  proper. 

Dated  at  Los  Angeles,  California,  this  3rd  day  of 
May,  1949. 

/s/  HOWARD  F.  LeBARON, 
Regional   Director,    Twenty-first   Region,   National 
Labor  Relations  Board. 

/s/  ROBERT  N.  DENHAM, 
General  Counsel, 

/s/  DAVID  P.  FINDLING, 

Associate  General  Counsel, 

/s/  AVINTHROP  A.  JOHNS, 

Assistant  General  Counsel. 

/s/  CHARLES  K.  HACKLER, 
Regional  Attorney, 

/s/  JEROME  SMITH, 

Attorney,  National  Labor 
Relations  Board.  [9] 
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EXHIBIT  No.  1 

Budget  Bureau  No.  64-R003.1 
Approval  Expires  Nov.   30,   1949 

United  States  of  America 

National  Labor  Relations  Board 

Charge  Against  Labor  Organization  or  Its  Agents 

Case  No.  21-CD-19 

Date  Filed  2-2-49 

Compliance  Status  Checked  by: 

Important — Read  Carefully 
Where  a  Charge  Is  Filed  by  a  Labor  Organization, 
or  an  Individual  or  Group  Acting  on  Its  Behalf, 
a  Complaint  Based  Upon  Such  Charge  Will  Not  Be 
Issued  Unless  the  Charging  Party  and  Any  National 
or  International  Labor  Organization  of  Which  It 
Is  an  Affiliate  or  Constituent  Unit  Have  Complied 
with  Section  9  (f),  (g),  and  (h)  of  the  National 
Labor  Relations  Act. 

Instructions:  File  an  Original  and  4  Copies  of 
This  Charge  with  the  NLRB  Regional  Director  for 
the  Region  in  Which  the  Alleged  Unfair  Labor 
Practice  Occurred  or  Is  Occurring. 

1.     Labor    Organization    or    Its    Agents    Against 
Which  Charge  Is  Brought 

Los  Angeles  Building  and  Construction  Trades 
Council  and  Lloyd  A.  Mashburn,  its  Agent. 

538  South  Maple  Avenue,  Los  Angeles  13,  Cali- 
fornia (MI  0768) 

The  Above-Named  Organization  (s)  or  Its  Agents 
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Has  (Have)  Engaged  In  and  Is  (Are)  Engaging 
In  Unfair  Labor  Practices  Within  the  Meaning  of 

Section  (8b)  Subsection(s) of  the  National 

Labor  Relations  Act,  and  These  Unfair  Labor  Prac- 
tices Are  Unfair  Labor  Practices  Affecting  Com- 
merce Within  the  Meaning  of  the  Act. 

2.     Basis  of  the  Charge 

(Be  specific  as  to  facts,  names,  addresses, 
plants  involved,  dates,  places,  etc.  If  more 
space  is  required,  attach  additional  sheets) 

Prom  on  or  about  January  15,  1949  to  date,  the 
above-named  labor  organization  and  its  agent,  Lloyd 
A.  Mashburn,  have  induced  and  encouraged  the  em- 
ployees of  Stone  and  Webster  Engineering  Cor- 
poration, general  contractors  engaged  in  new  con- 
struction work  for  the  Southern  California  Edison 
Company  at  Redondo  Beach,  California,  and  have 
induced  and  encouraged  employees  of  construction 
subcontractors  working  under  Stone  and  Webster 
Engineering  Corporation  to  engage  in  a  strike  and 
a  concerted  refusal  in  the  course  of  their  employ- 
ment to  perform  any  services  for  their  employers, 
an  object  of  such  action  being  to  force  and  require 
Westinghouse  Electric  Company  and/or  Stone  and 
Webster  Engineering  Corporation  to  assign  the 
work  of  installing  such  steam  turbine  on  the  prem- 
ises being  constructed  to  members  of  affiliates  of 
United  Brotherhood  of  Carpenters,  Joiners  and 
Helpers  of  America,  A.  P.  of  L.,  rather  than  to 
members  of  International  Association  of  Machinists, 
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despite  the  fact  that  AVestin2:hoiise  Electric  Com- 
pany has  assigned  such  work  and  is  carrying  on 
said  work  by  members  of  the  International  Associa- 
tion of  Machinists. 

Pursuant  to  said  inducement  and  encouragement 
of  employees,  the  above-named  labor  organization 
and  its  agent,  Lloyd  A.  Mashburn,  did  call  a  strike 
of  all  of  the  members  of  labor  organizations  en- 
gaged in  construction  work  at  the  Redondo  Beach 
plant,  which  strike  became  effective  on  February  2, 
1949  by  the  cessation  of  all  work  of  a  construction 
nature  by  members  of  such  Los  Angeles  Building 
and  Construction  Trades  Council,  and  was  for  the 
same  purposes  as  set  forth  in  the  paragraph  above. 

3.  Name  of  Employer 

AVestinghouse  Electric  Company  and  Stone  and 
Webster  Engineering  Corporation 

4.  Location  of  Plant  Involved 
Redondo  Beach,  California 

5.  Nature  of  Employer's  Business 

Building  construction  and  machinery  installation 

6.  No.  of  Workers  Employed 

7.  Full  Name  of  Party  Filing  Charge 
International  Association  of  Machinists  for  Its 

Local  Lodge  1235 

8.  Address  of  Party  Filing  Charge 

904  Van  Nuys  Building,  Los  Angeles  14,  Cali- 
fornia.   Tel.  No.  MU  3396 

9.  Declaration 

I  Declare  That  I  Have  Read  the  Above  Charge 
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and  That  the  Statements  Therein  Are  True  to  the 
Best  of  My  Knowledge  and  Belief. 
/s/  E.  M.  SKAGEN, 

(Signature  of  representative 
or  person  making  charge) 
Grand  Lodge  Representatives. 

February  2,  1949 

Wilfully  False  Statements  on  This  Charge  Can 
Be  Punished  by  Fine  and  Imprisonment  (U.  S. 
Code,  Title  18,  Section  80)  [10] 


EXHIBIT  No.  2 
Budget  Bureau  No.  64-R003.1 
Approval   Expires  Nov.   30,   1949 
United  States  of  America 
National  Labor  Relations  Board 

Charge  Against  Labor  Organization  or  Its  Agents 

Case  No.  21-CD-19 

Dated  Filed  3-8-49 

Compliance  Status  Checked  by: 

Important — Read  Carefully 

Where  a  Charge  Is  Filed  by  a  Labor  Organization, 
or  an  Individual  or  Group  Acting  on  Its  Behalf, 
a  Complaint  Based  Upon  Such  Charge  Will  Not  Be 
Issued  Unless  the  Charging  Party  and  Any  National 
or  International  Labor  Organization  of  Which  It 
Is  an  Affiliate  or  Constituent  Unit  Have  Complied 
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with  Section  9  (f),   (g),  and  (h)  of  the  National 
Labor  Relations  Act. 

Instructions:  File  an  Original  and  4  Copies  of 
This  Charge  with  the  NLRB  Regional  Director  for 
the  Region  in  Which  the  Alleged  Unfair  Labor 
Practice  Occurred  or  Is  Occurring. 

1.  Labor    Organization    or    Its    Agents    Against 
Which  Charge  Is  Brought 

Los  Angeles  Building  and  Construction  Trades 
Council  and  Lloyd  A.  Mashburn,  its  Agent;  and 
United  Brotherhood  of  Carpenters,  Joiners  and 
Helpers  of  America,  Local  No.  1607,  A.  F.  of  L. 
and  Herman  F.  Barbaglia,  Its  Agent. 

538  South  Maple  Avenue,  Los  Angeles  13,  Cali- 
fornia (MI  0768) 

The  Above-Named  Organization (s)  or  Its  Agents 
Has  (Have)  Engaged  in  and  Is  (Are)  Engaging  in 
Unfair  Labor  Practices  Within  the  Meaning  of  Sec- 
tion (8b)  Subsection (s)  4  (d)  of  the  National 
Labor  Relations  Act,  and  These  Unfair  Labor  Prac- 
tices Are  Unfair  Labor  Practices  Affecting  Com- 
merce AYithin  the  Meaning  of  the  Act. 

2.  Basis  of  the  Charge 

(Be  specific  as  to  facts,  names,  addresses, 
plants  involved,  dates,  places,  etc.  If  more 
space  is  required,  attach  additional  sheets) 

First  Amended  Charge 

From  on  or  about  January  15,  1949  to  date,  the 
above  named  labor  organizations  and  their  respective 
agents,  Lloyd  A.  Mashburn  and  Herman  F.  Bar- 
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baglia,  have  induced  and  encouraged  the  employees 
of  Stone  and  Webster  Engineering  Corporation, 
general  contractors  engaged  in  new  construction 
work  for  the  Southern  California  Edison  Com- 
pany at  Redondo  Beach,  California  and  have  in- 
duced and  encouraged  employees  of  construction 
subcontractors  working  under  Stone  and  Webster 
Engineering  Corporation  to  engage  in  a  strike  and 
a  concerted  refusal  in  the  course  of  their  employ- 
ment to  perform  any  services  of  their  employers, 
an  object  of  such  action  being; 

(b)  to  force  and  require  Westinghouse  Electric 
Corporation  and/or  Stone  and  Webster  Engineer- 
ing Corporation  to  assign  the  machinist  work  of 
installing  steam  turbine  generators  on  the  premises 
being  constructed  to  members  of  affiliates  of  United 
Brotherhood  of  Carpenters,  Joiners  and  Helpers 
of  America,  A.F.  of  L.,  rather  than  to  members  of 
the  International  Association  of  Machinists,  despite 
the  fact  that  Westinghouse  Electric  Corporation 
has  assigned  such  work  and  is  carrying  on  said 
work  by  members  of  the  International  Association 
of  Machinists. 

Pursuant  to  said  inducement  and  encouragement 
of  employees,  the  above-named  labor  organizations 
and  their  respective  agents,  Lloyd  A.  Mashburn  and 
Herman  F.  Barbaglia,  did  call  a  strike  of  all  of  the 
members  of  labor  organizations  engaged  in  con- 
struction work  at  the  Redondo  Beach  plant,  which 
strike  became  effective  on  February  2,  1949  by  the 
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cessation  of  all  work  of  a  construction  nature  by- 
members  of  such  Los  Angeles  Building  and  Con- 
struction Trades  Council,  and  was  for  the  same 
purposes  as  set  forth  in  paragraph  marked  (b) 
above. 

3.  Name  of  Employer 

Westinghouse  Electric  Corporation  and  Stone  and 
Webster  Engineering  Corporation 

4.  Location  of  Plan  Involved 
Redondo  Beach,  California 

5.  Nature  of  Employer's  Business 

Building  construction  and  machinery  installation 

6.  No.  of  Workers  Employed 

7.  Full  Name  of  Party  Filing  Charge 
International  Association  of  Machinists  for  its 

Local  Lodge  1235 

8.  Address  of  Party  Filing  Charge 

904  Van  Nuys  Building,  Los  Angeles  14,  Cali- 
fornia.  Tel.  No.  Mutual  1396 

9.  Declaration 

I  Declare  That  I  Have  Read  the  Above  Charge 
and  That  the  Statements  Therein  Are  True  to  the 
Best  of  My  Knowledge  and  Belief. 

By  /s/  E.  M.  SKAGEN, 

(Signature  of  representative  of 
person  making  charge) 
Grand  Lodge  Representative. 
March  8, 1949 
Wilfully  False  Statements  on  This  Charge  Can 
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Be  Pimislied  by  Fine  and  Imprisonment   (U.   S. 
Code,  Title  18,  Section  80)  [12] 


EXHIBIT  NO.  3 

Budget  Bureau  No.  64-E003.1 
Approval  Expires  Nov.  30,  1949 

United  States  of  America 
National  Labor  Relations  Board 

Second  Amended  Charge  Against  Labor 
Organization  or  Its  Agents 

Case  No.  21-CD-19 

Date  Filed  4-15-49. 

Compliance  Status  Checked  by:  RF. 

Important — Read  Carefully 

Where  a  charge  is  filed  by  a  labor  organization, 
or  an  individual  or  group  acting  on  its  behalf,  a 
complaint  based  upon  such  charge  will  not  be  issued 
unless  the  charging  party  and  any  national  or  inter- 
national labor  organization  of  which  it  is  an  affiliate 
or  constituent  unit  have  complied  with  Section 
9  (f),  (g),  and  (h)  of  the  National  Labor  Relations 
Act. 

Instructions:  File  an  original  and  4  copies  of 
this  charge  with  NLRB  regional  director  for  the 
region  in  which  the  alleged  unfair  labor  practice 
occurred  or  is  occurring. 
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1.  Labor  organization  or  its  agents  against  which 
charge  is  brought 

Name:  Los  Angeles  Building  and  Construction 
Trades  Council  and  Lloyd  A.  Mashburn,  its  agent; 
and  Millwright  and  Machine  Erector  Local  1607, 
affiliated  with  the  United  Brotherhood  of  Carpenters 
and  Joiners  of  America,  AFL,  and  Herman  F. 
Barbaglia,  its  Agent. 

Address:  538  South  Maj^le  Avenue,  Los  Angeles 
13,  California  (MI  0786). 

The  above-named  organization  (s)  or  its  agents 
has  (have)  engaged  in  and  is  (are)  engaging  in  un- 
fair labor  practices  within  the  meaning  of  Section 
(8b)  subsection  4(d)  of  the  National  Labor  Rela- 
tions Act,  and  these  unfair  labor  practices  are  unfair 
labor  practices  affecting  commerce  within  the  mean- 
ing of  the  act. 

2.  Basis  of  the  Charge 

(Be  specific   as  to   facts,   names,   addresses, 
plants  involved,  dates,  places,  etc.  If  more  space 
is  required,  attach  additional  sheets.) 
From  on  or  about  January  15,  1949  the  above- 
named    labor    organizations    and    their    respective 
agents,  Lloyd  A.  Mashburn  and  Herman  F.  Bar- 
baglia, have  induced  and  encouraged  the  employees 
of   Stone   and   Webster   Engineering   Corporation, 
general  contractors  engaged  in  constructing  an  elec- 
trical power  plant  for  the  Southern  California  Edi- 
son  Company  at  Redondo  Beach,   California,   the 
employees  of  construction  subcontractors  working 
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under  Stone  and  Webster  Engineering  Corporation 
on  such  construction,  and  the  employees  of  Westing- 
house  Electric  Corporation  to  engage  in  a  strike  and 
a  concerted  refusal  in  the  course  of  their  employ- 
ment to  perform  any  services  for  their  respective 
employers,  and  did  engage  in  and  call  a  strike  of 
such  employees,  an  object  of  such  actions  being  to 
force  and  require  Westinghouse  Electric  Corpora- 
tion and/or  Stone  and  Webster  Engineering  Corpo- 
ration to  assign  the  work  of  installing  steam  turbine 
generators  in  such  power  plant  to  members  of  Mill- 
wright and  Machine  Erector  Local  1607,  a  labor 
organization  affiliated  with  the  United  Brotherhood 
of  Carpenters  and  Joiners  of  America,  AFL,  rather 
than  to  members  of  the  International  Association 
of  Machinists,  another  labor  organization,  despite 
the  fact  that  Westinghouse  Electric  Corporation  had 
assigned  such  work  to  members  of  the  International 
Association  of  Machinists  and  was  and  is  attempting 
to  carry  on  and  complete  such  installation  work  by 
members  of  the  International  Association  of  Ma- 
chinists. 

3.  Name  of  Employer 

Westinghouse    Electric    Corporation    and    Stone 
and  Webster  Engineering  Corporation. 

4.  Location  of  Plant  Involved 
Redondo  Beach,  California. 

5.  Nature  of  Employer's  Business 

Building  construction  and  machinery  installation. 

6.  No.  of  A¥orkers  Employed :    . 
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7.  Full  Name  of  Party  Filing  Charge 
International  Association  of  Machinists  for  its 

Local  Lodge  1235. 

8.  Address  of  Party  Filing  Charge 

904  Van  Nuys  Building,  Los  Angeles  14,  California. 
Tel.  No. :    Mutual  1396. 

9.  Declaration 

I  declare  that  I  have  read  the  above  charge  and  that 
the  statements  therein  are  true  to  the  best  of  my 
knowledge  and  belief. 

By  /s/  E.  M.  SKAGEN, 

(Signature   of   representative 
or  person  making  charge). 
Grand  Lodge  Representative. 
April  15,  1949. 

Wilfully  false  statements  on  this  charge  can  be 
punished  by  fine  and  imprisonment  (IT.  S.  Code, 
Title  18,  Section  80.) 
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EXHIBIT  NO.  4 

United  States  of  America 
Before  The  National  Labor  Relations  Board 

Case  No.  21-CD-19 

In  the  Matter  of 
LOS  ANGELES  BUILDING  AND  CONSTRUC- 
TION TRADES  COUNCIL  and  LLOYD  A. 
MASHBURN,  its  Agents,  et  al 

and 

INTERNATIONAL    ASSOCIATION    OF    MA- 
CHINISTS for  its  Local  Lodge  1235. 

Affidavit    of    Service    of    Transmittal    Letter    and 
Second  Amended  Charge. 

Date  of  Mailing  April  15,  1949. 

I,  the  imdersigned  employee  of  the  National 
Labor  Relations  Board,  being  duly  sworn,  depose 
and  say  that  on  the  date  indicated  above  I  served 
the  above-entitled  document (s)  by  post-paid  regis- 
tered mai]  upon  the  following  persons,  addressed 
to  them  at  the  following  addresses : 

Los  Angeles  Building  &  Construction  Trades 
Council,  A.  F.  of  L.,  536  Maj^le  Avenue,  Los  Angeles, 
California. 

Lloyd  A.  Mashburn,  Secretary,  Los  Angeles  Build- 
ing &  Construction  Trades  Council,  A.  F.  of  L.,  536 
Maple  Avenue,  Los  Angeles,  California. 
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Millwright  &  Machine  Erectors  Local  1607,  United 
Brotherhood  of  Carpenters  and  Joiners  of  America, 
A.  F.  of  L.,  106  Labor  Temple,  538  Maple  Avenue, 
Los  Angeles,  California. 

Herman  Barbaglia,  Millwright  &  Machine  Erec- 
tors Local  1607,  United  Brotherhood  of  Carpenters 
and  Joiners  of  America,  A.  F.  of  L.,  106  Labor 
Temple,  538  Maple  Avenue,  Los  Angeles,  California. 
/s/  MARION  C.  EIEMER. 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  April,  1949. 

/s/  LEE  SMEDLEY, 

Designated  Agent, 

National  Labor  Relations 
Board. 


EXHIBIT  NO.  5 

State  of  California 
County  of  Los  Angeles — ss. 

Affidavit  of  William  L.  Sheets 

AVilliam  L.  Sheets,  being  first  duly  sworn,  deposes 
and  says: 

I  reside  at  500  South  Helberta  Avenue,  Redondo 
Beach,  California.  I  am  employed  by  Stone  and 
Webster  Engineering  Corporation  as  superinten- 
dent of  construction  on  the  Redondo  Beach  steam 
plant  being  constructed  for  the  Southern  California 
Edison  Company.   I  have  been  employed  by  Stone 
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and  Webster  since  1941,  having  served  in  my  present 
capacity  since  September  1,  1947.  I  have  knowledge 
of  the  general  operations  of  Stone  and  Webster 
and  a  thorough  understanding  of  its  operations  in 
connection  with  the  construction  of  the  Redondo 
Beach  steam  plant. 

Stone  and  A¥ebster  Engineering  Corporation,  a 
Massachusetts  corporation,  is  a  general  contractor 
engaged  in  the  construction  business.  It  is  engaged 
mainly  in  industrial  and  commercial  construction 
work  such  as  the  construction  of  steam  generator 
plants,  transmission  lines,  refinery  w^ork,  manu- 
facturing plants  and  paper  mills.  Its  construction 
activities  extend  to  every  state  in  the  United  States 
and  to  many  foreign  countries.  At  the  end  of  1948 
its  construction  then  in  progress  was  of  an  estimated 
completed  value  of  one-third  billion  dollars. 

The  Redondo  Beach  steam  plant  under  construc- 
tion for  the  Southern  California  Edison  Company 
by  Stone  and  Webster  as  general  contractor  was 
begun  in  July  1946.  Its  estimated  completed  cost 
is  in  excess  of  $38,000,000.  Approximately  $18,500,- 
000  of  such  cost  represents  the  purchase  value  of 
equii^ment,  of  which  approximately  $12,700,000  has 
been  or  will  be  transported  from  outside  the  State 
of  California  directly  to  the  jobsite.  At  the  jjresent 
time  construction  of  the  plant  is  approximately 
75%  completed. 

Stone  and  Webster  has  for  the  past  several  months 
had  approximately  550  of  its  own  em^Dloyees  work- 
ing on  the  Redondo  Beach  steam  plant  project.   In 
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addition  numerous  employees  of  various  other  con- 
tractors have  been  engaged  on  the  project.  Among 
these  employees  are  members  of  substantially  all 
the  building  trades  unions  affiliated  with  the  Los 
Angeles  Building  and  Construction  Trades  Council. 
/s/  WILLIAM  L.  SHEETS. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  April,  1949. 

[Seal]  By  /s/  J.  F.  ESTRIDGE, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 
My  Commission  Expires  Oct.  27,  1951. 


EXHIBIT  NO.  6 

Affidavit  of  William  L.  Budge 

State  of  California 
County  of  Los  Angeles — ss. 

I,  William  L.  Budge,  being  first  duly  sworn  ac- 
cording to  law  depose  and  say: 

I  reside  at  3136  Eucalyptus  Ave.,  Long  Beach, 
California.  I  am  employed  by  Westinghouse  Elec- 
tric Corporation,  attached  to  its  Los  Angeles  office, 
as  steam  service  supervisor,  a  position  I  have  held 
since  January,  1946.  I  have  been  employed  by 
Westinghouse  since  1941  and  have  worked  in  both 
the  East  Pittsburgh  and  Lester,  Pennsylvania  plants 
of  the  Corporation  and  have  full  knowledge  of  the 
operations  of  these  plants. 

Westinghouse   Electric   Corporation,   a  Pennsjd- 
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vania  corporation  with  its  principal  oi!ice  at  Pitts- 
burgh, Pennsylvania  and  plants  throughout  the 
United  States,  is  engaged  in  the  manufacture,  sale 
and  installation  of  electrical  supplies  and  equip- 
ment. 

In  the  operations  of  its  plant  located  at  East 
Pittsburgh,  Pennsylvania,  it  manufactures  electrical 
apparatus,  including  motors,  switchgear,  generators, 
circuit  breakers,  lightning  arresters,  control  appara- 
tus and  renewal  parts.  Westinghouse,  during  the 
past  year,  purchased  raw  materials  for  use  in  said 
plant  of  a  value  in  excess  of  $1,000,000,  of  which 
approximately  50%  originated  from  outside  of  the 
State  of  Pennsylvania.  During  the  same  period 
Westinghouse  received  over  $1,000,000  from  the  sale 
of  electrical  apparatus  manufactured  at  said  plant 
of  which  approximately  90%  was  sold  to  customers 
outside  the  State  of  Pennsylvania. 

In  the  operations  of  its  plant  located  at  Lester, 
State  of  Pennsylvania,  it  manufactures  steam  tur- 
bines, reduction  gears,  steam  condensers  and  other 
auxiliary  apparatus  for  industrial  and  central  sta- 
tion plants  and  ship  propulsion.  Westinghouse,  dur- 
ing the  past  year,  purchased  raw^  materials  for  use 
in  said  plant  of  a  value  in  excess  of  $1,000,000,  of 
which  approximately  50%  originated  from  outside 
the  State  of  Pennsylvania.  During  the  same  peidod 
Westinghouse  received  over  $1,000,000  from  the 
sales  of  products  manufactured  at  said  plant,  ap- 
proximately 50%  of  which  was  sold  to  customers 
outside  the  State  of  Pemisylvania. 

I  am  Supervisor  of  the  installation  of  a  60,000  kw. 
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steam  turbine  generator  at  the  Redondo  Beach  plant 
of  the  Southern  California  Edison  Company.  This 
steam  turbine  generator  has  been  purchased  by  the 
Southern  California  Edison  Company  from  the 
Westinghouse  Electric  Corporation  and  was  manu- 
factured in  part  at  East  Pittsburgh,  Pennsylvania 
and  in  part  at  Lester,  Pennsylvania. 

On  or  about  March  29,  1949  several  railroad  cars 
bearing  parts  of  said  steam  turbine  generator  were 
spotted  at  Redondo.  These  cars  carried  parts  of  the 
high  pressure  cylinder  and  during  the  next  two  or 
three  days  additional  cars  arrived  bearing  parts  of 
the  low  pressure  cylinder,  dummy  rings,  and  mis- 
cellaneous small  parts. 

On  or  about  March  30,  1949  I  instructed  my  Field 
Supervisor,  Mr.  Scanlon,  to  hire  iron  workers,  also 
known  as  riggers,  to  unload  these  cars.  Thereafter 
to  my  knowledge  Mr.  Scanlon  hired  six  riggers 
from  Iron  Workers  Local  433  and  they  began  to 
unload  said  equipment  from  the  railroad  cars.  These 
iron  workers  continued  unloading  said  equipment 
until  on  or  about  April  11,  1949. 

I  am  informed  and  believe  and  upon  information 
and  belief  aver  that  on  or  about  April  11,  1949  at 
or  about  11 :30  a.  m.  one  L.  E.  Johnson,  Assistant 
Business  Agent  of  Iron  Workers  Local  433,  notified 
the  job  steward  and  the  general  foreman  at  the 
Redondo  project  of  the  Southern  California  Edison 
Company,  in  the  presence  of  Paul  D'Antone,  West- 
inghouse Erecting  and  Service  Engineer,  that  it 
was  the  wish  of  Local  433,  its  Executive  Council, 
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and  Mr.  John  A.  Keron  that  all  members  of  the 
Iron  Workers  Local  withdraw  from  the  Westing- 
house  job  at  Redondo  at  noon  April  11,  1949.  This 
information  was  transmitted  by  Mr.  Scanlon  to  me. 

Pursuant  to  this  information  I  called  Mr.  John 
A.  Keron,  Business  Agent  of  Iron  Workers  Local 
433,  and  told  him :  "I  understand  there  is  difficulty 
at  Redondo.    Can  you  give  me  any  details?" 

Keron  replied:  "We  just  aren't  going  to  work 
down  there  because  we've  had  too  much  trouble  on 
that  job." 

I  then  asked:  "Can  you  tell  me  what  the  trouble 
is?  I  can't  recall  any  trouble  with  the  iron  workers." 

Keron  replied:  "If  you  want  to  know,  call  Mr. 
Leo  Vie  of  the  Building  and  Construction  Trades 
Council." 

I  then  called  Mr.  Vie  at  the  office  of  the  Building 
and  Construction  Trades  Council  and  stated:  "I 
understand  the  riggers  have  stopped  w^ork  at  Re- 
dondo. Their  Business  Agent  told  me  to  call  you 
to  find  out  why.  Can  you  give  me  any  information  ? ' ' 

Vie  replied:  "I  certainly  can.  It's  not  our  prac- 
tice to  work  without  a  written  contract." 

I  then  stated:  "What  do  you  mean?  A  contract 
for  this  one  job  or  a  contract  for  this  one  craft?" 

Vie  replied :  "I  mean  a  running  contract  and  one 
for  all  labor  furnished  by  the  Building  and  Con- 
struction Trades  on  the  job." 

I  then  asked:  "Do  you  mean  a  contract  like  you 
have  with  the  A.G.C.?" 

Vie  replied:     "Something  on  that  order." 
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I  then  asked:     "Is  that  the  only  beef  you  have 
on  the  job?" 

Vie  replied:    "Yes,  that's  all  there  is  to  it." 
/s/  W.  L.  BUDGE. 

Subscribed  and  sworn  to  before  me  this  2nd  day 
of  May  1949. 

[Seal]        /s/  C.  E.  CULVER, 

Notary  Public  in  and  for  the  County  of  Los  Angeles. 
State  of  California. 

My  Commission  Expires  June  29,  1950. 


EXHIBIT  NO.  7 

State  of  California 
County  of  Los  Angeles — ss. 

Affidavit  of  Floyd  E.  Smith 

Floyd  E.  Smith,  being  first  duly  sworn,  deposes 
and  says: 

I  reside  at  2315  Adriatic,  Long  Beach,  Califor- 
nia. I  am  employed  as  business  rej^resentative  of 
the  International  Association  of  Machinists,  Lodge 
1235,  representing  the  construction  erection  w^orkers 
of  the  twelve  southern  counties  of  California. 

On  February  2,  1949,  understanding  that  there 
was  to  be  a  strike  or  work  stoppage  by  the  Stone 
and  Webster  construction  employees  at  Kedondo 
Beach  steam  plant,  I  arrived  on  the  job  at  approxi- 
mately 8 :00  A.  M.  along  with  Machinists  Louis  Mer- 
ritt  and  Ralph  Sinclair. 
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On  arriving  at  job  site  I  noticed  several  men 
standing  at  the  truck  gate  where  the  Machinists 
entered  the  job  site  and  several  hundred  standing 
at  the  employees  gate  in  the  parking  lot.  I  recog- 
nized business  agent  Hap  Rogers  of  Electricians 
Local  11;  business  agent  Mercer  of  Laborers  Local 
802;  '^ Charlie",  business  agent  of  Pipefitters  Local 
250;  Barton,  business  agent  of  Carpenters  Mill- 
wright Local  1607;  John  F.  Condon,  Carpenters 
business  agent,  and  Leo  Vie,  an  agent  of  the  Build- 
ing Trades  Council  of  Los  Angeles. 

I  talked  to  Mercer  of  the  Laborers  who  said  that 
it  was  impossible  for  him  to  put  his  members  on 
the  job,  and  that  it  was  an  action  against  Machinists 
Local  1235. 

I  talked  to  Rogers  of  the  Electricians,  who  said 
that  it  w^as  out  of  his  hands  doing  anything  or  plac- 
ing his  members  back  on  the  job;  that  it  was  an 
action  of  the  Building  Trades. 

I  asked  Barton  of  the  Millwrights,  what  the 
trouble  was,  and  he  stated  the  Building  Trades  was 
taking  a  holiday.  I  stated  that  I  had  been  in  several 
of  those  type  holidays,  and  he  smiled  and  said, 
"Then  you  know  what  it  is  about." 

On  February  10,  1949,  I  received  a  telephone 
call  from  Mr.  Budge,  steam  service  supervisor  for 
Westinghouse  Electric  Company,  asking  me  to  re- 
move my  members  from  the  Redondo  Beach  steam 
plant,  also  stating  that  the  Building  Trades  would 
come  back  to  work  as  soon  as  the  Machinists  left. 
In  checking  on  his  statement  I  called  the  Laborers 
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and  the  Electricians  and  was  notified  that  they  had 
received  telegrams  from  the  Building  Trades  Coun- 
cil of  Los  Angeles,  stating  to  have  their  members 
back  to  work  the  following  morning.  In  the  tele- 
phone conversations  I  talked  to  a  man  by  the  name 
of  ** Congo"  of  the  Laborers  and  to  Rogers  of  the 
Electricians. 

I  notified  Merritt  and  Sinclair  that  the  end  of  that 
shift  on  February  10,  1949,  would  be  their  last  day 
on  the  job,  and  on  the  following  morning,  February 
11,  1949,  Merritt,  Sinclair,  and  myself  went  to  the 
Redondo  Beach  steam  plant  to  pick  up  their  tools. 
All  of  the  construction  workers  appeared  to  be  back 
on  the  job  for  the  first  time  since  February  2,  1949. 

/s/  FLOYD  E.  SMITH. 
Subscribed  and  sworn  to  before  me  this  26th  day 
of  April,  1949. 

/s/  JEROME  SMITH, 

Attorney,  NLRB. 


EXHIBIT  NO.  8 

State  of  California 
County  of  Los  Angeles — ss. 

Affidavit  of  Louis  W.  Merritt 

Louis  W.  Merritt,  being  first  duly  sworn,  deposes 
and  says: 

I  reside  at  3709  Gale  Avenue,  Long  Beach,  Cali- 
fornia. I  am  a  member  of  the  International  Associa- 
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tion  of  Machinists.  I  first  went  to  work  on  the 
Redondo  Beach  steam  station  project  as  an  employee 
of  Westinghoiise  Electric  Corporation  on  January 
31,  1949,  for  the  purpose  of  assisting  in  the  installa- 
tion of  a  turbo-generator. 

At  approximately  10:00  a.m.  on  my  first  day  of 
work,  Herman  Barbaglia,  business  agent  for  Local 
1607  of  the  Millwrights,  approached  me  on  the  job. 
Present  were  my  co-worker,  Ralph  Sinclair,  Charles 
Arney,  assistant  construction  superintendent,  and 
George  Wofter,  millwright  foreman.  Barbaglia  first 
spoke  to  Arney,  saying,  "I  have  a  disagreeable  job 
this  morning.  I  have  to  tell  these  men  that  they 
belong  to  the  wrong  union."  Then  he  turned  to  me 
and  said,  "Can  I  see  your  card?"  I  told  him  my 
card  was  in  my  tool  box  but  turned  to  Sinclair 
and  asked  him  to  show  Barbaglia  his  card,  which 
he  did.  Then  Barbaglia  produced  his  identification 
cards  as  a  Millwright  business  agent  and  as  a  mem- 
ber of  the  Building  Trades  Council.  He  then  said, 
"Don't  start  to  work  on  the  job.  If  you  do,  I  will 
have  to  take  job  action." 

At  about  8:00  a.m.  on  the  morning  of  February 
2,  1949,  Sinclair,  Floyd  Smith,  business  representa- 
tive of  Lodge  1235,  I.A.M.,  and  I  approached  to 
truck  gate  at  the  job  site  together.  We  saw  thirty 
or  forty  men  standing  in  groups  about  the  truck 
gate,  also  400  or  500  employees  standing  outside  of 
the  em|)loyees'  gate  not  far  off  in  the  parking  area. 
Among  these  groups  I  recognized  many  Stone  and 
Webster  construction  employees.    These  groups  of 
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men  seemed  to  be  gathered  aromid  several  different 
parties  whom  I  took  by  their  dress  to  be  business 
agents  of  the  different  organizations.  Two  business 
agents  I  recognized  on  the  job  were  at  the  truck 
gate,  one  Carpenters'  business  agent — a  tall,  slender 
man  dressed  in  a  brown  suit,  the  other  a  Mr.  Barton, 
business  agent  for  Millwrights  Local  1507.  I  ap- 
proached Barton  and  asked  him  what  the  trouble 
was.  He  was  talking  to  two  men  that  I  recognized 
as  an  Electrician  and  a  Millwright.  He  turned  to 
me  and  said  the  Building  Trades  were  declaring  a 
holiday.  Then  he  asked  me,  "Are  you  an  Elec- 
trician"?" I  replied,  "No,  I  am  a  Machinist,  I.  A. 
of  M." 

Through  the  rest  of  the  day  I  saw  either  Mr. 
Barton  or  the  Carpenters  business  agent  at  the  gate 
at  all  times.  In  the  seven  work  days  which  followed 
during  the  course  of  the  strike,  I  observed  either 
the  Carpenters  business  agent  or  Barton  or  Barbag- 
lia,  both  business  agents  for  the  Millwrights,  present 
at  the  gate  at  all  times.  They  appeared  to  be  stop- 
ping and  conversing  with  anybody  who  attempted  to 
enter  the  gate.  During  the  course  of  this  period  one 
or  the  other  of  these  three  business  agents  stopped 
all  trucks  as  they  attempted  to  enter  the  gate.  With- 
out exceptions,  they  turned  around  and  left. 
/s/  LOUIS  W.  MERRITT. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  April,  1949. 

/s/  JEROME  SMITH, 
Attorney,  NLRB. 


vs.  Hotuard  F.  LeBaron,  etc.  37 

City  of  Los  Angeles 
County  of  Los  Angeles — ss. 

I,  Howard  F.  LeBaron,  being  first  duly  sworn,  on 
oath  depose  and  say  that  I  am  Regional  Director  of 
the  Twenty-first  Region  of  the  National  Labor 
Relations  Board,  that  I  have  read  the  foregoing 
petition  and  exhibits  and  know  the  contents  thereof, 
and  that  the  statements  therein  made  as  upon  per- 
sonal knowledge  are  true  and  those  made  as  upon 
information  and  belief,  I  belief  to  be  true. 

/s/  HOWARD  F.  LeBARON. 

Subscribed  and  sworn  to  before  me  this  3rd  day 
of  May,  1949. 

[Seal]        /s/  STELLA  P.  CERESKA, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  Commission  Expires  Dec.  5,  1952. 

[Endorsed]  :     Filed  May  3,  1949. 


[Title  of  District  Court  and  Cause.] 

RULE  TO  SHOW  CAUSE 

Upon  petition  of  Howard  F.  LeBaron,  Regional 
Director  of  the  Twenty-First  Region  of  the  National 
Labor  Relations  Board,  for  an  injunction  enjoining 
and  restraining  Los  Angeles  Building  and  Construc- 
tion Trades  Council,  Lloyd  A.  Mashburn,  Millwright 
and  ]\Iachinery  Erectors,  Local  1607,  of  United 
Brotherhood  of  Carj^enters  and  Joiners  of  America, 
A.F.L.,  and  Herman  Barbaglia,  respondents  herein, 
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from  engaging  in  certain  acts  in  violation  of  the 
National  Labor  Relations  Act,  as  amended,  pending 
the  fuial  adjudication  of  said  Board  with  respect  to 
such  matters,  and  good  cause  appearing  therefor, 

It  Is  Ordered  that  Los  Angeles  Building  and  Con- 
struction Trades  Coimcil,  Lloyd  A.  Mashburn,  Mill- 
wright and  Machinery  Erectors,  Local  1607,  of 
United  Brotherhood  of  Carpenters  and  Joiners  of 
America,  A.F.L.,  and  Herman  Barbaglia,  the  re- 
spondents herein,  appear  before  this  Court  at  Los 
Angeles,  California,  on  the  16th  day  of  May,  1949, 
at  2:00  P.  M.,  or  as  soon  thereafter  as  comisel  can 
be  heard,  and  then  and  there  show  cause,  if  any 
there  be,  why,  pending  the  final  adjudication  of  the 
Board  with  respect  to  such  matters,  they  and  their 
agents,  servants,  employees,  attorneys  and  all  per- 
sons in  active  concert  or  participation  with  them, 
should  not  be  enjoined  and  restrained  as  prayed  in 
said  petition. 

It  Is  Further  Ordered,  that  service  of  a  copy  of 
this  rule,  together  with  a  copy  of  said  ])etition  upon 
which  it  is  issued,  be  made  by  a  United  States  Mar- 
shal upon  Los  Angeles  Building  and  Construction 
Trades  Council,  Lloyd  A.  Mashburn,  Millwright  and 
Machinery  Erectors,  Local  1607,  of  United  Brother- 
hood of  Carpenters  and  Joiners  of  America,  A.F.L., 
and  Herman  Barbaglia,  in  any  manner  provided  in 
the  Rules  of  Civil  Procedure  for  the  District  Courts 
of  the  L^nited  States,  or  by  registered  mail;  that 
similar  service  be  made  upon  Local  Lodge  1235  of 
the   International   Association    of   Machinists,    the 
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charging  party;  and  that  proof  of  service  be  filed 
herein  by  the  United  States  Marshal. 

Issued  at  Los  Angeles,  California,  this  3rd  day 
of  May,  1949. 

/s/  LEON  R.  YANKWICH, 
U.  S.  District  Judge. 

[Endorsed] :    Filed  May  3,  1949. 


[Title  of  District  Court  and  Cause.] 

RESPONDENTS'  RETURN  TO  RULE 
TO  SHOW  CAUSE 

Come  now  the  respondents,  sei)arately  and  sev- 
erally, and  for  return  to  the  rule  to  show  cause 
heretofore  issued  by  this  court  and  returnable  at 
2:00  o'clock  p.m..  May  16,  1949,  respondents  and 
each  of  them  admit,  deny  and  allege  as  follows : 

I. 

Respondents  and  each  of  them  admit  that  peti- 
tioner is  Regional  Director  of  the  Twenty-first 
Region  of  the  National  Labor  Relations  Board.  Re- 
spondents and  each  of  them  have  no  knowledge  that 
petitioner  brings  this  action  on  behalf  of  the  Board 
or  that  petitioner  has  any  lawful  right  to  institute 
this  petition,  and  therefore  deny  the  authority  of 
petitioner  to  bring  or  prosecute  this  action  and  re- 
quest strict  proof  thereon. 
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II. 

Eespondents  and  each  of  them  admit  that  respon- 
dent Los  Angeles  Building  and  Construction  Trades 
Council  is  an  unincorporated  association  composed 
of  eighteen  (18)  labor  organizations  engaged  in  the 
building  trades  industry,  is  a  labor  organization 
within  the  meaning  of  Section  2  (5)  of  the  Act,  and 
is  engaged  within  this  judicial  district  in  promoting 
and  protecting  the  interests  of  its  constituent  unions 
and  their  employee  members. 

III. 

Respondents  and  each  of  them  further  admit  that 
Lloyd  A.  Mashburn  is  and  at  all  times  material 
herein  has  been  an  agent  of  respondent  Los  Angeles 
Building  and  Construction  Trades  Council,  engaged 
within  this  judicial  district  in  promoting  and  pro- 
tecting the  interests  of  the  respondent  Council's 
constituent  unions  and  their  employee  members. 

IV. 

Respondents  and  each  of  them  admit  that  Mill- 
wright and  Machinery  Erectors,  Local  1607,  of  the 
United  Brotherhood  of  Carpenters  and  Joiners  of 
America,  A.  F.  of  L.,  is  an  unincorporated  associa- 
tion and  a  constituent  union  of  respondent  Council, 
is  a  labor  organization  within  the  meaning  of  Sec- 
tion 2  (5)  of  the  Act,  and  is  engaged  within  this 
judicial  district  in  promoting  and  protecting  the 
interests  of  its  employee  members. 
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V. 

Respondents  and  each  of  them  admit  that  Herman 
Barbaglia  is  and  at  all  times  material  herein  has 
been  an  agent  of  respondent  Millwright  and  Machin- 
ery Erectors,  Local  1607,  of  the  United  Brotherhood 
of  Carpenters  and  Joiners  of  America,  A.  F.  of  L., 
engaged  within  this  judicial  district  in  promoting 
and  protecting  the  interests  of  respondent  Mill- 
wrights' employee  members. 

VI. 

Respondents  and  each  of  them  deny  that  jurisdic- 
tion is  conferred  upon  this  court  by  Section  10  (1) 
of  the  Act,  or  any  other  section  of  the  Act. 

VII. 

Respondents  and  each  of  them  admit  that  on  or 
about  April  15,  1949,  the  International  Association 
of  Machinists  on  behalf  of  its  Local  Lodge  1235 
filed  a  second  amended  charge  with  petitioner,  and 
that  the  original  charge  was  filed  on  February  2, 
1919,  with  petitioner  and  amended  on  March  8,  1949, 
alleging  that  certain  acts  were  unfair  labor  practices 
within  the  meaning  of  Section  8  (b),  subsection 
(4)  (D)  of  the  Act,  but  respondents  and  each  of 
them  deny  that  such  allegations  amounted  to  unfair 
labor  practices  under  Section  8  (b),  subsection  (4) 
(D)  of  the  Act.  Further  respondents  and  each  of 
them  allege  and  show  that  at  the  time  the  Inter- 
national Association  of  Machinists  on  behalf  of  its 
Local  Lodge  1235  filed  the  charges  herein  mentioned. 
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the  International  Association  of  Machinists  on  be- 
half of  its  Local  Lodge  125  had  also  filed  at  the  same 
time  charges  alleged  to  have  arisen  out  of  the  same 
acts,  and  charged  that  said  acts  constituted  further 
unfair  labor  practices  within  the  meaning  of  Section 
8  (b),  subsection  (4)  (A)  of  the  Act,  and  on  infor- 
mation and  belief,  and  believing  it  to  be  true,  respon- 
dents and  each  of  them  further  allege  and  show  that 
petitioner  investigated  said  charges  upon  the  unfair 
labor  practices  alleged  to  be  under  Section  8  (b), 
subsection  (4)  (A),  and  that  said  i)etitioner  has 
been  unable  to  find  that  said  charges  have  merit 
and  that  said  petitioner  has  taken  no  affii*mative 
action  as  required  by  Section  10  (1)  of  the  Act 
pursuant  to  the  said  charges  under  Section  8  (b), 
subsection  (4)  (A),  and  that  no  action  will  be  taken 
thereon  by  petitioner  for  the  reason  that  the  acts 
complained  of  do  not  amount  to  unfair  labor  prac- 
tices within  the  meaning  of  the  Labor  Management 
Eelations  Act  of  1947. 

VIII. 

Respondents  and  each  of  them  have  no  knowledge 
that  the  charge  and  amended  charges  upon  which 
these  proceedings  purportedly  rest  were  referred 
to  the  petitioner  as  Regional  Directoi  of  the  Twenty- 
first  Region  for  investigation,  or  that  petitioner  has 
investigated  the  aforesaid  charges  according  to  law, 
and  therefore  deny  the  allegations  of  Paragraph  8 
of  the  petition  completely  and  request  strict  proof 
thereon. 
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IX. 

Respondents  and  each  of  them  deny  that  peti- 
tioner has  reasonable  cause  to  believe  that  the  second 
amended  charge  is  true  and  that  a  complaint  thereon 
should  issue  against  respondents  joursuant  to  Section 
10  (b)  of  the  Act.  Respondents  and  each  of  them 
further  deny  and  show  that  the  alleged  investiga- 
tion and  the  alleged  evidence  disclosed  as  a  result 
thereof  was  not  sufficient  in  law  or  in  fact  to  give 
petitioner  reasonable  cause  to  believe  that  respon- 
dents or  any  of  them  had  engaged  in  conduct  in 
violation  of  Section  8  (b),  subsection  (4)  (D),  or 
any  other  section  of  the  Labor  Management  Rela- 
tions Act  of  1947. 

Respondents  and  each  of  them  separately  and 
severallj^  deny  all  of  the  material  allegations  con- 
tained in  subparagraph  (a)  of  Paragraph  9  of  the 
petition. 

Respondents  and  each  of  them  separately  and 
severally  deny  all  of  the  material  allegations  con- 
tained in  subparagraph  (b)  of  Paragraph  9  of  the 
petition. 

Respondents  and  each  of  them  separately  and 
severally  deny  all  of  the  material  allegations  con- 
tained in  subparagraph  (c)  of  Paragraph  9  of  the 
petition. 

Respondents  and  each  of  them  admit  that  the 
International  Association  of  Machinists  and  its 
Local  Lodge  1235  are  each  unincorporated  associa- 
tions and  are  hiboi'  organizations  within  the  mean- 
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ing  of  Section  2  (5)  of  the  Act,  and  are  engaged  in 
promoting  and  protecting  the  interests  of  their  em- 
ployee members  within  this  judicial  district,  and 
that  neither  of  them  are  affiliated  with  respondent 
Los  Angeles  Building  and  Construction  Trades 
Council. 

Respondents  and  each  of  them  separately  and 
severally  deny  all  of  the  material  allegations  con- 
tained in  subparagraph  (e)  of  Paragraph  9  of  the 
petition. 

Respondents  and  each  of  them  separately  and 
severally  deny  all  of  the  material  allegations  con- 
tained in  subparagraph  (f )  of  Paragraph  9  of  the 
petition. 

Resi^ondents  and  each  of  them  separately  and 
severally  deny  all  of  the  material  allegations  con- 
tained in  subparagraph  (g)  of  Paragraph  9  of  the 
petition. 

With  respect  to  subparagraph  (h)  of  Paragi'aph 
9  of  the  petition,  Respondents  and  each  of  them 
deny  that  they  or  any  of  them  in  violation  of  Sec- 
tion 8  (b)  (4)  (D),  or  any  other  section  of  the 
Act,  engaged  in  and  by  orders,  directions,  and  in- 
structions induced  and  encouraged  the  employees 
of  Stone  and  Webster  Engineering  Corporation, 
Westinghouse  Electric  Corporation,  and  other  em- 
ployers at  the  Redondo  Beach  Station  project  men- 
tioned in  the  petition  to  engage  in  a  strike  or  a 
concerted  refusal  in  the  course  of  their  employment 
to  transport  or  otherwise  handle  or  work  on  West- 
inghouse products  or  to  perform  services  for  their 
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employers  in  connection  with  the  Redondo  Beach 
Station  project,  an  object  thereof  being  to  force  or 
require  Westinghouse  and/or  Stone  and  Webster 
to  assign  the  work  of  installing  the  steam  turbine 
generator  at  the  Redondo  Beach  Station  project  to 
members  of  respondent  Millwrights  rather  than  to 
employees  of  Westinghouse  who  are  now  members 
of  the  Machinists.  Respondents  and  each  of  them 
allege  and  show  that  on  February  2,  1949,  the  mem- 
bers of  Los  Angeles  Building  and  Construction 
Trades  Council,  including  Millwright  and  Machinery 
Erectors,  Local  1607,  did  engage  in  concerted  activi- 
ties pursuant  to  the  guarantee  in  Section  7  of  the 
Act,  and  engaged  in  a  concerted  protest  of  the  il- 
legal conduct  and  arrangement  and  the  unfair  labor 
practices  being  then  committed  jointly  by  the  Inter- 
national Association  of  Machinists  and  its  Local 
Lodge  1235  and  Westinghouse  Electric  Corpora- 
tion, and  that  at  said  time  and  place  the  Interna- 
tional Association  of  Machinists  and  its  Local  Lodge 
1235  and  Westinghouse  Electric  Corporation  were 
circumventing  and  seeking  to  circumvent  the  statu- 
tory prohibitions  of  Sections  8  (a)  (1),  8  (a)  (3), 
8  (b)  (1)  and  8  (b)  (2),  in  that  International 
Association  of  Machinists  and  its  Local  Lodge  1235 
and  Westinghouse  Electric  Corporation  had  and 
were  enforcing  an  arrangement  to  require  certain 
alleged  persons  seeking  employment  with  Westing- 
house Electric  Corporation  to  be  hired  through  the 
International  Association  of  Machinists  and  its 
Local  Lodge  1235  and  to  be  and  remain  members 
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of  that  local  as  a  condition  of  employment  and  as  a 
condition  of  continued  employment  at  a  time  when 
neither  the  International  Association  of  Machinists 
nor  its  Local  Lodge  1235  had  been  certified  by  the 
National  Labor  Relations  Board  as  being  authorized 
to  make  such  an  arrangement  or  agreement,  and  that 
such  arrangement  or  agreement  constitutes  unfair 
labor  practices  within  the  meaning  of  Section  8, 
subsections  (a)  (1)  and  (a)  (3),  (b)  (1)  and 
(b)  (2)  of  the  Act,  as  more  fully  appears  by  the 
exhibits  attached  to  and  made  a  part  of  the  affidavit 
of  Lloyd  A.  Mashburn,  wiiich  in  turn  is  attached 
hereto  and  made  a  part  hereof. 

Respondents  and  each  of  them  separately  and 
severally  deny  all  of  the  material  allegations  con- 
tained in  subparagraph  (i)  of  Paragraph  9  of  the 
petition. 

With  respect  to  subparagraph  (j)  of  Paragraph  9 
of  the  petition,  respondents  and  each  of  them  deny 
that  on  April  11,  1949,  respondents  or  any  of  them 
engaged  in  and  by  orders,  directions  and  instruc- 
tions induced  and  encouraged  the  riggers  employed 
by  Westinghouse  Electric  Corporation  at  the  Re- 
dondo  Beach  Station  project  aforesaid  to  engage  in 
a  strike  or  concerted  refusal  in  the  course  of  their 
employment  to  transport  or  otherwise  handle  or 
work  on  Westinghouse  iDroducts  or  to  perform  serv- 
ices for  their  employer  in  connection  with  the  Re- 
dondo  Beach  Station  project,  an  object  thereof  being 
to  force  or  require  Westinghouse  and/or  Stone  and 
Webster  to  assign  the  Avork  of  installing  the  steam 
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turbine  generator  at  the  Redondo  Beach  Station 
project  to  members  of  respondent  Millwright  and 
Machinery  Erectors,  Local  1607,  rather  than  to 
emjjloyees  of  Westinghouse  who  are  now  members 
of  the  Machinists. 

Respondents  and  each  of  them  allege  that  on  or 
about  April  11,  1949  the  riggers  employed  by  West- 
inghouse withheld  their  services  for  the  reason  that 
they  were  attempting  to  obtain  a  collective  bargain- 
ing contract  for  their  services  at  Westinghouse 
Electric  Corporation,  as  more  fully  appears  by  the 
affidavit  of  Mr.  William  L.  Budge,  attached  to  the 
petition  herein,  and  for  the  further  reason  that 
the  Los  Angeles  Building  and  Construction  Trades 
Council  and  its  constituent  members  were  engaging 
in  concerted  activities  pursuant  to  the  guarantee  in 
Section  7  of  the  Act  and  had  engaged  in  a  concerted 
protest  of  the  illegal  conduct  and  arrangement  and 
the  unfair  labor  practices  being  committed  jointly 
by  International  Association  of  Machinists  and  its 
Local  Lodge  1235  and  Westinghouse  Electric  Cor- 
poration, and  at  that  said  time  and  place  Inter- 
national Association  of  Machinists  and  its  Local 
Lodge  1235  and  Westinghouse  Electric  Corpora- 
tion were  circumventing  and  seeking  to  circumvent 
the  statutory  prohibitions  of  Section  8,  subsections 
(a)  (1)  and  (a)  (3),  (b)  (1)  and  {h)  (2)  of  the 
Act,  and  that  International  Association  of  Machin- 
ists and  its  Local  Lodge  1235  and  Westinghouse 
Electric  Corporation  had  and  were  enforcing  an 
arrangement  or  agreement  to  require  certain  persons 
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seeking  employment  by  Westinghouse  Electric  Cor- 
poration to  be  hired  through  the  International  As- 
sociation of  Machinists  or  its  Local  Lodge  1235 
and  to  be  members  and  remain  members  of  that  local 
as  a  condition  of  employment  and  as  a  condition  of 
continued  employment  at  a  time  when  neither  Inter- 
national Association  of  Machinists  nor  its  Local 
Lodge  1235  had  been  certified  by  the  National  Labor 
Relations  Board  as  being  authorized  to  make  such 
an  arrangement  or  agreement,  and  that  such  ar- 
rangement or  agreement  constituted  mifair  labor 
practices  within  the  meaning  of  Section  8,  sub- 
sections (a)  (1),  (a)  (3),  (b)  (1)  and  (b)  {2)  of 
the  Labor  Management  Relations  Act  of  1947,  as 
more  fully  appears  by  the  affidavit  of  Lloyd  A. 
Mashburn  attached  hereto  and  made  a  part  hereof. 

X. 

Respondents  and  each  of  them  deny  specifically 
and  generally  all  of  the  allegations  in  Paragraph  10 
of  the  petition,  particularly  with  respect  to  the 
allegation  that  a  critical  electrical  power  shortage 
in  Southern  California  existed. 

XL 

Respondents  and  each  of  them  deny  tliat  there 
are  any  grounds  for  anticipation  and  tliat  there  is 
no  showing  of  any  threats  or  evidence  that  conduct 
offensive  to  Section  8,  subsection  (1))  (4)  (D)  has 
been  committed  or  will  continue,  but  alleges  that 
the  protestations  of  the  unfair  labor  practices  com- 
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mitted  and  being  committed  by  International  As- 
sociation of  Machinists  and  its  Local  Lodge  1235 
and  Westinghouse  Electric  Corporation,  as  hereto- 
fore alleged,  will  be  made,  but  the  form  thereof  is 
not  now  known  or  determined. 

XII. 

Respondents  and  each  of  them  allege  that  the 
Labor  Management  Eelations  Act  of  1947  does  not 
confer  jurisdiction  upon  the  Board  to  hear  and 
determine  matters  such  as  are  presented  by  this 
case  and  hence  this  court  has  no  jurisdiction  to 
entertain  these  proceedings.  That  the  ''dispute" 
which  allegedly  gave  rise  to  the  filing  of  the  charges 
upon  which  these  proceedings  rest  arose  out  of  a 
building  enterprise  purely  local  in  nature  and  char- 
acter, and  not  one  contributing  to  the  flow  of  inter- 
state commerce.  That  the  installation  of  machinery 
is  but  an  incident  of  building  and  construction  and 
is  as  much  an  integral  part  of  the  building  as  any 
of  the  other  structural  developments.  That  upon 
installation  of  such  machinery  such  machinery  be- 
comes static  and  immovable  and  composes  fixed 
parts  of  such  structure. 

XIII. 

Respondents  and  each  of  them  further  allege 
and  show  that  Section  8  (b),  subsection  (4)  (D) 
of  the  Act  is  in  violation  of  the  First,  Fifth  and 
Thirteenth  Amendments  of  the  Constitution  of  the 
United  States  and  is  therefore  void  and  of  no  effect 
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in  that  it  denies  the  freedom  of  speech  and  assembly, 
takes  property  without  due  process  of  law,  and  com- 
pels involuntary  servitude. 

Wherefore,  respondents  and  each  of  them  pray 
that  the  rule  to  show^  cause  herein  be  discharged 
and  that  no  other  order  be  entered  in  this  matter. 
/s/  ARTHUR  GARRETT, 

Attorney  for  Respondents. 


VERIFICATION 

State  of  California 
County  of  Los  Angeles — ss. 

Lloyd  A.  Mashburn,  being  first  duly  sworn  upon 
his  oath,  deposes  and  says : 

That  he  is  one  of  the  respondents  in  the  foregoing 
action,  that  he  has  read  the  attached  return  to  the 
rule  to  show  cause  and  the  exhibits  thereto,  and 
knows  the  contents  thereof,  and  that  the  statements 
made  therein  upon  his  personal  knowledge  are  true, 
except  as  to  those  matters  made  upon  information 
and  belief,  and  as  to  those  matters  he  believes  them 
to  be  true. 

/s/  LLOYD  A.  MASHBURN. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  May,  1949. 

[Seal]         /s/  ELIZABETH  B.  DODGE, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed] :     Filed  May  16,  1949. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  LLOYD  A.  MASHBURN  IN 
OPPOSITION  TO  RULE  TO  SHOW 
CAUSE 

State  of  California 
County  of  Los  Angeles — ss. 

Lloyd  A.  Mashburn,  being  first  duly  sworn,  de- 
poses and  says: 

That  he  is  a  respondent  in  this  action  and  is  now 
and  at  all  times  mentioned  in  the  petition  herein 
was  an  officer,  to-wit,  Secretary-Treasuier,  of  re- 
spondent Los  Angeles  Building  and  Construction 
Trades  Council,  hereinafter  referred  to  as  the 
Council.  That  respondent  Millwright  and  Ma- 
chinery Erectors,  Local  1607,  of  United  Brother- 
hood of  Carpenters  and  Joiners  of  America,  A.F.L., 
hereinafter  referred  to  as  Local  1607,  is  now  and 
was  at  all  times  [37]  mentioned  in  the  petition 
herein  an  affiliate  of  the  Council.  That  both  the 
Council  and  Local  1607  are  labor  organizations 
within  the  meaning  of  the  National  Labor  Relations 
Act,  the  former  being  a  delegate  organization  hav- 
ing district  jurisdiction  over  the  building  and  con- 
struction trades  in  Los  Angeles  County  under  the 
American  Federation  of  Labor,  and  the  latter  being 
a  membership  organization  composed  of  journey- 
men skilled  in  the  execution  of  millwright  work, 
that  is,  the  setting,  erection,  assembling  and  align- 
ment of  machinery.  That  concurrently  with  the 
filing  of  the  original  charge  herein  the  charging 
party   herein   filed   with    the    petitioner    herein    a 
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charge  against  said  respondent  Council  and  this 
respondent  of  violation  of  Section  8  (b)  (4)  (A)  of 
the  Act,  based  upon  the  same  facts  as  the  charge 
and  first  amended  and  second  amended  charges  re- 
lied upon  by  petitioner  herein,  and  that  the  peti- 
tioner has  never  proceeded  with  said  charge  of 
violation  of  Section  8  (b)  (4)  (A),  nor  issued  any 
complaint  thereon,  nor  sought  any  injunctive  relief 
thereon,  nor  is  petitioner  herein  relying  upon  said 
charge,  a  copy  of  said  charge  being  hereto  attached, 
marked  Exhibit  "A,"  and  made  a  part  hereof. 

That  the  dispute  herein  concerns  wages,  hours, 
working  conditions,  and  representation  of  labor, 
and  that  the  provisions  of  the  Norris-La  Guardia 
Act  deprive  this  court  of  jurisdiction  to  issue  any 
injunction  herein. 

That  Section  10  (1)  of  the  Act,  imder  which 
petitioner  proposes  this  court  grant  injunctive  re- 
lief, was  added  to  the  National  Labor  Relations  Act 
by  the  Taft-Hartley  amendments  of  1947  and  ex- 
pressly suspends  the  provisions  of  the  Norris- 
LaGuardia  Act  to  permit  the  issuance  of  injunc- 
tions by  this  court  on  charges  of  violation  of  Sec- 
tions 8  (b)  (4)  (A),  (B),  and  (C)  of  the  Act  as 
amended.  The  only  language  in  said  section  10  (1) 
having  application  to  the  petition  herein  is 
as  follows: 

"In  situations  where  such  relief  is  appropri- 
ate [38]  the  procedure  specified  herein  shall  apply 
to  charges  with  respect  to  Section  8  (b)   (4)  (D)." 

That  said  section  last  mentioned  provides  for  a 
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hearing  under  section  10  \l^)  ol  txie  Act  on  chaiges 
of  violation  oi  Section  8  (b;  (^;  (D)  as  a  pre- 
requisite to  issuance  by  tlie  Board  of  a  complaint 
thereon.  That  said  hearing  on  the  charges  and 
amended  charges  attached  to  the  petition  has  been 
regularly  held  by  the  Board,  and  the  Board's  deci- 
sion thereon  has  been  duly  made,  filed  by  the  Board 
on  May  11,  1949,  at  Washington,  D.  C,  and  re- 
ceived by  respondents  herein  on  this  date,  and  that 
none  of  these  respondents  are  in  violation  thereof. 

That  by  reason  of  the  facts  set  forth  in  the  pre- 
ceding paragrax)h,  petitioner  has  no  cause  for  the 
relief  asked  in  the  petition  or  for  any  relief  from 
this  court,  nor  has  petitioner  nor  the  Board  nor  any 
Regional  Director  thereof  ever  heretofore  either 
sought  or  obtained  from  any  court  injunctive  relief 
based  upon  a  charge  of  violation  of  Section  8  (b) 
(4)  (D)  of  the  Act.  That  no  reason  appears  from 
the  petition  herein  or  otherwise  why  injunctive 
relief  is  appropriate  herein  under  the  provisions  of 
Section  10  (1)  of  the  Act  quoted  above. 

That  affiant  is  informed  and  believes  and  there- 
fore alleges  that  petitioner  has  not  investigated  the 
charge  and  amended  charges  attached  to  the  peti- 
tion herein,  as  required  by  the  Act,  in  that  such 
investigation  would  provide  petitioner  with  no  rea- 
sona?)le  cause  to  believe  that  the  second  amended 
charge  or  any  charge  relied  on  by  petitioner  is  true. 
That  petitioner  has  never  issued  any  complaint 
against  these  respondents  or  any  of  them  upon  said 
second  amended  charge  or  upon  any  charge  men- 
tioned  in  the   petition.    That   with   respect   to   the 
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work  of  installmg  steam  turbine  generators  at  the 
Redondo  Beach  Station  of  the  Southern  Cahfornia 
Edison  Company,  referred  to  in  the  petition,  the 
assignment  of  said  work  to  members  of  the  Ma- 
chinists union  by  AVestinghouse  was  pursuant  to 
an  agreement  between  said  Machinists  and  West- 
inghouse  m  violation  of  Sections  8  (a)  (1),  8  (a) 
(3),  8  (b)  (1)  and  8  (b)  (2)  of  the  Act  as  amended. 
That  the  actions  of  respondents  alleged  in  the  peti- 
tion were  for  the  purpose  of  correcting  said  unfair 
labor  practice  and  inducing  the  parties  to  said  un- 
lawful agreement  to  discontinue  the  operation 
thereof,  and  investigation  of  the  charges  referred 
to  in  the  iDetition  by  petitioner  as  required  by  the 
Act  would  have  revealed  these  facts  and  the  lack 
of  reasonable  cause  to  believe  that  any  of  said 
charges  were  true. 

That  the  illegality  of  said  agreement  which  is 
sought  to  be  protected  and  perpetuated  by  this  peti- 
tion pending  final  determination  by  the  Board  of 
some  complaint  not  heretofore  issued,  although  the 
original  charge  herein  was  filed  on  February  2, 
1949,  is  alleged  in  charges  filed  with  petitioner  on 
May  9,  1949,  against  the  Machinists  and  Westing- 
house,  copies  of  which  are  hereto  attached,  marked 
Exliibits  "B"  and  "C,"  respectively,  and  made  a 
part  hereof. 

That  detailed  admissions  by  representatives  of 
the  Machinists  and  Westinghouse,  setting  forth  the 
unlawful  conspiracy  entered  into  between  them  for 
the  purpose  of  making  and  executing  said  agree- 
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ment,  are  contained  in  an  affidavit  setting  forth 
excerpts  from  testimony  in  the  10  (k)  proceeding 
on  said  charges,  filed  concurrently  herewith,  and 
which  admissions  and  testimony  were  well  known 
to  the  petitioner  herein  at  the  time  he  filed  this 
petition. 

That  the  Southern  California  Edison  Company, 
hereinafter  referred  to  as  Edison,  is  a  public  utility 
company  distributing  its  product  of  electrical 
energy  and  services  entirely  within  the  State  of 
California  and  the  Southern  California  area.  That 
the  only  operation  of  Edison  involved  in  this  matter 
is  the  construction  of  a  building,  equipped  with 
facilities  for  generating  electric  power  from  gas  or 
petroleum,  which  facilities  constitute  a  local  build- 
ing [40]  operation  in  replacement  of  a  plant  for 
the  standby  production  of  electric  power  from 
steam  previously  maintained  by  Edison  for  many 
years  on  the  same  site.  That  while  Stone  and 
Webster  Engineering  Corporation,  hereinafter  re- 
ferred to  as  Stone  and  Webster,  is  in  the  business 
of  general  contracting,  their  agency  in  the  construc- 
tion of  said  building  and  facilities  is  solely  that  of 
agent  for  Edison,  as  is  shown  by  the  contract  under 
which  Stone  and  Webster  is  doing  said  work,  a  copy 
of  which  is  hereto  attached,  marked  Exhibit  ''D," 
and  made  a  part  hereof. 

That  Westinghouse  Electric  Corporation,  herein- 
after referred  to  as  Westinghouse,  is  a  supplier  of 
steam  turbine  generating  equipment  for  said  plant, 
manufactured  outside  the  State  of  California,  but 
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ill  the  erection  and  installation  of  said  equipment 
is  merely  an  agent  of  Edison,  operating  under  the 
same  terms  and  conditions  as  are  imposed  upon 
Stone  and  Webster  by  the  contract  herein  set  forth 
as  Exhibit  "D,"  as  more  fully  appears  by  letters 
between  Chadwick,  Chief  Engineer  of  Edison,  and 
Budge,  Steam  Service  Supervisor  for  Westing- 
house,  dated  February  10th  and  lltli,  1949,  hereto 
attached,  marked  Exhibits  "E-1"  and  "E-2,"  re- 
spectively, and  made  a  part  hereof. 

That  the  allegations  in  Paragraph  9  (j)  of  the 
l^etition  concern  alleged  acts  not  set  forth  in  any 
charge  relied  on  by  petitioner  herein  and  occurring 
at  a  time  when  the  unlawful  agreement  between 
the  Machinists  and  Westinghouse,  hereinabove  set 
forth,  was  still  in  operation  and  effect.  That  there 
is  not  now  nor  has  there  been  at  any  tune  since 
the  filing  of  the  original  charge  herein  any  shortage 
of  electrical  power  in  Southern  California,  as  will 
more  fully  appear  from  the  testimony  of  the  power 
supervisor  of  Edison,  set  forth  in  another  affidavit 
filed  concurrently  herewith. 

That  the  nature  of  the  dispute  between  respond- 
ents and  the  Machinists  with  respect  to  the  work 
set  forth  in  the  petition  [41]  is  one  over  the  rep- 
resentation of  the  employees  engaged  in  such  work. 
That  the  Machinists  are  not  in  any  way  affiliated 
with  or  subject  to  the  same  governing  body  as  re- 
spondents, being  non-members  of  the  American 
Federation  of  Labor,  and  an  entirely  independent 
labor  orQ'anization  which  claims  for  itself  the  whole 
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of  the  work  within  the  jurisdiction  of  respondents 
as  granted  by  the  American  Federation  oi  l^abor. 
That  it  is  and  has  been  the  purpose  of  respondents 
to  seek  to  induce  by  such  measuies  and  by  such 
economic  pressure  as  are  proper  and  lawiul  said 
employees  of  Westinghouse  to  become  and  remain 
members  of  respondents'  organizations. 

It  is  also  our  purpose  to  withhold  support  and 
to  refrain  from  voluntarily  supplying  workhig  men 
to  Westinghouse  for  so  long  as  Westinghouse  gives 
effect  to  its  unlawful  agreement  with  the  Ma- 
chinists. 

That  the  Machinists  have  never  been  certified  by 
the  Board  as  representatives  of  any  employees  of 
Westinghouse,  nor  have  the  Machinists  been  au- 
thorized, pursuant  to  Section  8  (a)  (3),  to  enter 
into  any  agreement  or  arrangement  whereby  em- 
ployees of  Westinghouse  as  a  condition  of  continued 
employment  must  be  hired  through  or  be  members 
of  the  Machinists. 

Further  affiant  saith  not. 

/s/  LLOYD  A.  MASHBURN. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  May,  1949. 

[Seal]        /s/  ELIZABETH  B.  DODGE, 

Notary  Public  in  and  for  the  Comity  of  Los  An- 
geles, State  of  California.  [42] 


58  L.  A.  Bldg.,  Constr.  Tr.  Council,  et  al 

EXHIBIT  A 

Budget  Bureau  No.  64-R003.1 
Approval  Expires  Nov.  30,  1949 
United  States  of  America 
National  Labor  Relations  Board 
Charge  Against  Labor  Organization 
or  Its  Agents 
Case  No.  21-CC-53 
Date  Filed  2-2-49 
Compliance  Status  Checked  by: 

Important — Read  Carefully 
Where  a  charge  is  filed  by  a  labor  organization, 
or  an  individual  or  group  acting  on  its  behalf,  a 
complaint  based  upon  such  charge  will  not  be  issued 
unless  the  charging  party  and  any  national  or  inter- 
national labor  organization  of  which  it  is  an  affiliate 
or  constituent  unit  have  complied  with  Section 
9  (f),  (g),  and  (h)  of  the  National  Labor  Relations 
Act. 

Instructions:  File  an  original  and  4  copies  of 
this  charge  with  the  NLRB  Regional  Director  for 
the  region  in  which  the  alleged  unfair  labor  prac- 
tice occurred  or  is  occurring. 

1.  Labor  organization  or  its  agents  against  which 
charge  is  brought. 

Los  Angeles  Building  and  Construction  Trades 
Council  and  Lloyd  A.  Mashburn,  its  Agent. 

538  South  Maple  Avenue,  Los  Angeles  13,  Cali- 
fornia  (Mi  0768). 

The  above-named  organization  (s)  or  its  agents 
has   (have)   engaged  in  and  is   (are)   engaging  in 
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unfair  labor  practices  within  the  meaning  of  Sec- 
tion (8b)  Subsection(s)  (1),  (2),  (4)  (A)  of  the 
National  Labor  Relations  Act,  and  these  unfair 
labor  practices  are  unfair  labor  practices  affecting 
commerce  within  the  meaning  of  the  act. 

2.  Basis  of  the  charge  (be  specific  as  to  facts, 
names,  addresses,  plants  involved,  dates,  places,  etc. 
If  more  space  is  required,  attach  additional  sheets). 

From  on  or  about  January  15,  1949,  to  date,  the 
above-named  labor  organization  and  its  agent, 
Lloyd  A.  Mashburn,  have  induced  and  encouraged 
the  employees  of  Stone  and  Webster  Engineering 
Corporation,  general  contractors  engaged  in  new 
construction  work  for  the  Southern  California  Edi- 
son Company  at  Redondo  Beach,  California,  and 
have  induced  and  encouraged  employees  of  con- 
struction subcontractors  working  under  Stone  and 
Webster  Engineering  Corporation  to  engage  in  a 
strike  and  a  concerted  refusal  in  the  course  of  their 
employment  to  perform  any  services  for  their  em- 
ployers, an  object  of  such  action  being  to  force  and 
require  Stone  and  Webster  Engineering  Corpora- 
tion and/or  Southern  California  Edison  Company 
to  cease  doing  business  with  the  Westinghouse  Elec- 
tric Company,  and  more  particularly  to  cease  using 
the  services  of  Westinghouse  Electric  Company 
employees  in  the  installation  of  a  certain  steam  tur- 
bine in  connection  with  the  construction  operations 
mentioned  above. 
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Pursuant  to  said  inducement  and  encouragement 
of  employees,  the  above-named  labor  organization 
and  its  agent,  Lloyd  A.  Mashburn,  did  call  a  strike 
of  all  of  the  members  of  labor  organizations  engaged 
in  construction  work  at  the  Redondo  Beach  plant, 
which  strike  became  effective  on  February  2,  1949 
by  the  cessation  of  all  work  of  a  construction  nature 
by  members  of  such  Los  Angeles  Building  and  Con- 
struction Trades  Council,  and  was  for  the  same 
purposes  as  set  forth  in  paragraphs  above. 

3.  Name  of  employer 

Westinghouse  Electric  Company  and  Stone  and 
Webster  Engineering  Corporation 

4.  Location  of  plant  involved 
Redondo  Beach,  California 

5.  Nature  of  employer's  business 

Building  construction  and  machinery  installation 

6.  No.  of  workers  employed 


7.  Full  name  of  party  filing  charge 
International  Association  of  Machinsists  for  its 

Local  Lodge  1235 

8.  Address  of  party  filing  charge 

906  Van  Nuys  Building,  Los  Angeles  14,  Califor- 
nia. Tel.  No.  MU  1396 

9.  Declaration 

I  declare  that  I  have  read  the  above  charge  and 
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that  the  statements  therein  are  true  to  the  best  of 
my  knowledge  and  belief. 

By  /s/  E.  M.  SKAGEN, 

(Signature   of   representative 
or  person  making  charge). 
Grand  Lodge  Representative. 
February  2,  1949. 

Wilfully  false  statements  on  this  charge  can  be 
punished  by  fine  and  imprisonment  (U.S.  Code, 
Title  18,  Section  80).  [43] 

EXHIBIT  B 

Budget  Bureau  No.  64-R003.1 

Approval  Expires  Nov.  30,  1949 

United  States  of  America 

National  Labor  Relations  Board 

Charge  Against  Labor  Organization 

or  Its  Agents 

Case  No.  21-CB-156 

Date  Filed  5-9-49 

Compliance  Status  Checked  by: 

Important — Read  Carefully 
Where  a  charge  is  filed  by  a  labor  organization, 
or  an  individual  or  group  acting  on  its  behalf,  a 
complaint  based  upon  such  charge  will  not  be  issued 
unless  the  charging  party  and  any  national  or  inter- 
national labor  organization  of  which  it  is  an  affiliate 
or  constituent  unit  have  complied  with  Section 
9  (f),  (g),  and  (h)  of  the  National  Labor  Relations 
Act. 
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Instructions:  File  an  original  and  4  copies  of 
this  charge  with  the  NLEB  Regional  Director  for 
the  region  in  which  the  alleged  unfair  labor  prac- 
tice occurred  or  is  occurring. 

1.  Labor  organization  or  its  agents  against  which 
charge  is  brought 

International  Association  of  Machinists 
211  West  Seventh  Street,  Los  Angeles,  California 
The  above-named  organization (s)  or  its  agents 
has  (have)  engaged  in  and  is  (are)  engaging  in 
unfair  labor  practices  within  the  meaning  of  Sec- 
tion (8b)  Subsection (s)  (1)  and  (2)  of  the  National 
Labor  Relations  Act,  and  these  unfair  labor  prac- 
tices are  unfair  labor  practices  affecting  commerce 
within  the  meaning  of  the  act. 

2.  Basis  of  the  charge 

(Be   specific   as  to   facts,   names,   addresses, 
l^lants   involved,    dates,   places,    etc.     If   more 
space  is  required,  attach  additional  sheets) 
On  or  about  December  1,  1947  and  at  various 
times  thereafter,  International  Association  of  Ma- 
chinists has  restrained  and  coerced  employees  in 
the  exercise  of  the  rights  guaranteed  by  Section  7 
of  the  Act  and  has  caused  and  attempted  to  cause 
Westinghouse  Electric  Corporation  to  discriminate 
against  employees  in  \Tolation  of  Section  8  (2)  (3) 
of  the  Act  in  that   the  International   Association 
of  Machinists  has  entered  into  an  arrangement  and 
agreement  whereby  Westinghouse  Electric  Corpora- 
tion would  and  is  employing  only  members  of  In- 
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ternational  Association  of  Machinists  in  the  place- 
ment, setting,  alignment,  fitting,  assembling  and 
adjustment  of  steam  turbine  generators  at  the  Har- 
bor Steam  Plant,  Long  Beach,  California  and  the 
Southern  California  Edison  Company's  Plant  at 
Redondo  Beach,  California  at  a  time  when  the  Na- 
tional Labor  Relations  Board  had  not  certified  that 
International  Association  of  Machinists  had  been 
authorized  pursuant  to  Section  8  (2)  (3)  of  the 
Act  to  make  or  enter  into  such  arrangement  and 
agreement. 

3.  Name  of  employer 
Westinghouse  Electric  Corporation 

4.  Location  of  plant  involved 
600  St.  Paul  Ave.,  Los  Angeles 

5.  Nature  of  employer's  business 
Manufacture  of  steam  turbine  generators 

6.  No.  of  workers  employed 
Unknown 

7.  Full  name  of  party  filing  charge 
Norval  Barrett 

8.  Address  of  party  filing  charge 

40251/2  South  Main,  Los  Angeles  37,  California 

9.  Declaration 

I  declare  that  I  have  read  the  above  charge  and 
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that  the  statements  therein  are  true  to  the  best  of 
my  knowledge  and  belief. 

By   

(Signature   of  representative 
or  person  making  charge). 
May  9,  1949. 

Wilfully  false  statements  on  this  charge  can  be 
punished  by  fine  and  imprisonment  (U.S.  Code, 
Title  18,  Section  80).  [45] 

EXHIBIT  C 

Budget  Bureau  No.  64-ROOl.l 
Approval  Expires  Nov.  30,  1949 
United  States  of  America 
National  Labor  Relations  Board 

Charge  Against  Employer 

Case  No.  21-CA-448 

Date  Filed  5-9-49 

Compliance  Status  Checked  by: 

Important — Read  Carefully 

Where  a  charge  is  filed  by  a  labor  organization, 
or  an  individual  or  group  acting  on  its  behalf,  a 
complaint  based  upon  such  charge  will  not  be  issued 
unless  the  charging  party  and  any  national  or  inter- 
national labor  organization  of  which  it  is  an  affiliate 
or  constituent  imit  have  complied  with  Section 
9  (f),  (g),  and  (li)  of  the  National  Labor  Relations 
Act. 

Instructions:  File  an  original  and  4  copies  of 
this  charge  with  the  NLRB  Regional  Director  for 
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the  region  in  which  the  alleged  unfair  labor  prac- 
tice occurred  or  is  occurring. 

1.  Employer  against  whom  charge  is  brought 
Westinghouse  Electric  Corporation 

600  St.  Paul  Avenue,  Los  Angeles,  Calif. 
No.  of  workers  employed 

Unknown 
Nature  of  employer's  business 

Manufacture  of  steam  turbine  generators 

The  above-named  employer  has  engaged  in  and 
is  engaging  in  unfair  labor  practices  within  the 
meaning  of  Section  8  (a)  Subsections  (1)  and  8 
(a)  (3)  of  the  National  Labor  Relations  Act,  and 
these  unfair  labor  practices  are  unfair  labor  prac- 
tices affecting  commerce  within  the  meaning  of  the 
Act. 

2.  Basis  of  the  charge 

(Be   specific  as  to  facts,  names,   addresses, 
plants   involved,    dates,    i^laces,    etc.    If   more 
space  is  required,  attach  additional  sheets) 
On  or  about  December  1,   1947,  and  at  various 
times  thereafter,  Westinghouse   Electric   Corpora- 
tion has  interferred  with,  restrained  and  coerced 
employees  in  the  exercise  of  the  rights  guaranteed 
by  Section  7  of  the  Act  and  has  and  is  now  dis- 
criminating in  regard  to  hire  and  tenure  of  em- 
ployment and  the  terms  and  conditions  of  employ- 
ment, in  that  it  has  entered  into  an  arrangement 
and  agreement  with  the  International  Association 
of  Machinists  whereby  only  members  of  the  Inter- 
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national  Association  of  Machinists  would  be  and  are 
being  employed  in  the  placement,  setting,  align- 
ment, fitting,  assembling  and  adjustment  of  steam 
turbine  generators  at  the  Harbor  Steam  Plant, 
Long  Beach,  California  and  the  Southern  California 
Edison  Company's  plant  at  Redondo  Beach,  Cali- 
fornia, at  a  time  when  the  National  Labor  Relations 
Board  had  not  certified  that  the  International  As- 
sociation of  Machinists  had  been  authorized  pur- 
suant to  Section  8  (2)  (3)  of  the  Act  to  make  or 
enter  into  such  arrangements  or  agreement. 

3.  Full  name  of  labor  organization,  including  local 
name  and  number,  or  person  filing  charge 
Norval  Barrett 

4.  Address 

40251/2  South  Main,  Los  Angeles  37,  California 

5.  Full  name  of  national  or  international  labor 
organization  of  which  it  is  an  affiliate  or  con- 
stituent unit 

6.  Address  of  national  or  international 

7.  Declaration 

I  declare  that  I  have  read  the  above  charge  and 
that  the  statements  therein  are  true  to  the  best  of 
my  knowledge  and  belief. 

By    

(Signature   of  representative 
or  person  filing  charge). 
May  9,  1949. 

Wilfully  false  statements  on  this  charge  can  be 
punished  by  fine  and  imprisonment  (U.S.  Code, 
Title  18,  Section  80).  [46] 
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EXHIBIT  D 

Stone  &  Webster  Engineering  Corporation  Proposal 
and  Term  Contract  for  Consulting  Engineering 
and.  Design  and  Construction  [47] 
S  &  W  E  C  Form  No.  1-707 

January  2nd,  1948 
Southern  California  Edison  Company 
Los  Angeles,  California 

We  submit  the  following  proposal  for  the  serv- 
ices of  our  organization  (I)  as  Consulting  Engi- 
neers, and  (II)  as  Engineers  and  Constructors,  as 
hereinafter  set  forth,  it  being  understood  that  in 
providing  and  performing  such  services  we  will 
function  in  cooperation  with  and  subject  always  to 
the  direction  and  control  of  your  Directors  and/or 
your  authorized  officers  and  agents. 

Part  I.   Consulting  Engineering 

I.     Work  Included 

When  directed  by  you  and  to  the  extent  you  de- 
sire we  propose  to  furnish  the  services  of  our 
organization  to  act  as  Consulting  Engineers  for 
your  Company,  and  render  the  following  service: 

(a)  Make  preliminary  investigations  of  pro- 
posed process,  engineering  and  construction  work. 

(b)  Prepare  estimates  of  cost  or  proposed  new 
projects  or  additions  and  improvements  to  existing 
plant  or  property. 

(c)  Furnish  general  advice  and  assistance  on 
construction  and  reconstruction  work  other  than 
that  for  which  complete  engineering  and  construe- 
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tion   services   are   to   be   furnished   as   hereinafter 
described : 

(d)  Assist  in  the  solution  of  any  special  engi- 
neering problems  that  may  arise  in  connection  with 
the  operation  of  your  property. 

(e)  Make  special  engineering  studies  for  im- 
provement of  plant  operations  and  provide  qualified 
men  to  instruct  the  local  forces  in  the  most  econom- 
ical operating  methods  for  plant  or  process  facili- 
ties. 

(f)  Make  business  studies  and  analyses  of 
industrial  and  other  situations  for  improvement  of 
organization,  financial  conditions,  manufacturing 
costs,  sales  or  distribution  procedure  and  other 
related  [48]  problems. 

(g)  Make  shop  inspections  of  machinery  and 
equipment,  under  construction  for  your  Company, 
with  the  use  of  proper  materials,  accurate  assembly, 
and  prompt  shipment,  as  objectives. 

(h)  Make  appraisals  of  your  property  and  other 
engineering  investigations  relating  to  ])roperty 
value  for  use  in  rate  or  other  proceedings  in  which 
such  evidence  may  be  necessary,  and  furnish  expert 
testimony  with  reference  thereto  before  courts  or 
regulatory  authorities. 

II.     Compensation 

For  the  services  included  in  this  Part  I  of  this 
proposal  we  will  charge  you  two  thirds  of  our 
regular  expert  or  per  diem  rates  of  the  members 
of  our  organization  for  the  time  during  which  they 
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are  engaged  on  the  work  plus  travelling  and  inci- 
dental expenses. 

Part  II.  Design  and  Construction 

I.  Work  Included 

When  directed  by  you,  we,  acting  as  your  agent, 
propose  to  furnish  the  services  of  our  organization 
in  designing  and  constructing  or  reconstructing 
substantial  elements  of  your  property  or  additions 
thereto,  including  the  following: 

Steam  power  stations; 

Water  power  developments; 

Electrical  substations ; 

Overhead  and  underground  transmission  lines  and 
distributing  systems ; 

Process  plants  and  refining,  extraction  and  chem- 
ical units ; 

Industrial  plants,  shops  and  related  structures ; 

Gas  producing  plants  and  gas  holders; 

Oil  and  gas  transmission  pipe  lines  and  pumping 
and  compressor  stations; 

Dams,  reservoirs,  pipe  lines,  pumping  stations 
and  purifying  systems  for  water  supply;  [49] 

Railroad  work  and  structures; 

Office  and  other  buildings. 

When  directed  by  you  to  do  so,  we  will  include 
as  a  part  of  our  work  the  negotiation  for  and  ac- 
quisition of  land,  rights-of-way,  easements  or  othei; 
rights. 

II.  Service  to  be  Rendered 

When  directed  by  you,  we  propose  to  act  as  your 
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Engineering,  Purchasing  and  Construction  Depart- 
ments, working  at  all  times  in  close  cooperation  with 
members  of  your  organization,  assuming  as  much 
responsibility  as  you  may  delegate  to  us  in  the  di- 
rection of  the  work  undertaken  for  you,  and  being 
guided  in  all  respects  by  such  instructions  as  you 
may  from  time  to  time  give  us. 

All  work  which  we  undertake  for  you  hereunder, 
if  in  any  w^ay  connected  with  property  already  in 
operation,  will  be  carried  on  in  full  cooperation 
with  your  operating  organization,  and  with  the 
least  possible  interference  with  the  continuity  and 
efficiency  of  the  ser^dce  rendered  by  the  operated 
property  consistent  with  your  instructions  in  re- 
spect to  the  general  conduct  of  the  construction 
work.  Upon  completion  of  the  work  we  will  make 
available  men  qualified  to  instruct  your  operating 
personnel  as  to  the  proper  methods  of  operation  and 
maintenance  of  any  new  types  of  equipment  in- 
cluded in  such  work. 

To  the  extent  you  may  desire,  you  will  have  full 
control  of  the  work  in  all  its  phases,  and  of  the 
selection  and  purchase  of  materials,  machinery  and 
equipment,  the  letting  of  such  contracts  as  may  be 
desirable,  the  wages,  hours  and  conditions  of  labor, 
the  progress  and  sequence  of  the  work,  and  all  other 
questions.  You  may  order  additional  work,  cancel 
work  previously  authorized  or  make  any  other 
change  in  either  scope  or  character. 

As  Engineers,  we  will  make  all  necessary  engi- 
neering studies  and  determinations,  recommend  to 
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you  the  type  and  character  of  equipment  and  of 
construction  required  and  prepare  plans  and  speci- 
fications [50]  for  equipment,  materials  and  con- 
struction work. 

As  Purchasing  Agents,  we  will  purchase,  inspect 
and  expedite  the  shipment  of  the  necessary  ma- 
terials, machinery  and  equipment. 

As  Constructors,  we  will  organize  forces  for  the 
execution  of  the  construction  and  the  installation 
of  the  machinery  and  equipment,  subletting  parts  of 
the  work  when  it  is  to  your  advantage  to  do  so, 
and  turn  the  completed  work  over  to  you  ready 
for  use. 

III.  Orders  and  Contracts 

All  orders  and  contracts  placed  by  us,  and  other 
obligations,  except  payrolls,  shall  be  in  your  name 
"By  Stone  &  Webster  Engineering  Corporation, 
Agent, ' '  and  w^e  assume  no  pecuniary  liability  under 
or  by  reason  of  such  obligations. 

IV.  Disbursements 

We  will  make  all  payments  for  materials,  equip- 
ment, payrolls,  services,  etc.,  for  your  accoiuit  from 
funds  to  be  advanced  to  us  by  you  for  the  purpose, 
rendering  you  each  month  a  detailed  statement  of 
receipts  and  expenditures,  supported  by  proper 
vouchers. 

V.  Insurance 

We  will  place  insurance  to  cover  your  liability 
and  our  own  to  employees  engaged  on  this  work, 
in  accordance  with  Workmen's  Compensation  Laws 
of  the  State  wherein  the  work  is  to  be  undertaken; 
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and  to  the  public,  with  limits,  unless  otherwise  re- 
quested by  you,  of  $50,000  for  bodily  injury  to  or 
the  death  of  any  one  person  and  $100,000  for  any 
one  accident  in  which  more  than  one  person  is 
involved. 

If  you  so  request,  we  will  place  insurance  cover- 
ing damage  to  property  of  others  arising  out  of  or 
resulting  from  the  performance  of  the  work  or 
covering  damage  to  the  work  by  fire,  flood,  tornado, 
earthquake  and/or  otherwise. 

VI.  Audit 

Our  correspondence,  records,  vouchers  and  books 
of  account,  in  so  far  as  they  pertain  to  the  work 
done  or  disbursements  made  for  [51]  your  account 
under  this  agreement,  will  be  always  open  to  your 
inspection  and  audit. 

VII.  Progress  Reports 

We  will  render  you  monthly  reports  showing  re- 
ceipts and  disbursements,  the  progress  of  the  work 
in  its  various  parts,  and  any  changes  that  it  may 
seem  advisable  to  make  in  the  estimates  of  cost 
or  of  time  required  for  completion. 

VIII.  Compensation 

For  the  services  provided  for  in  this  Part  II  of 
this  proposal  and  to  include  our  administrative  and 
incidental  costs  and  our  ])rofit,  we  will  charge  you 
a  fee  based  on  the  character  and  cost  of  the  work 
done.  For  the  purpose  of  determining  the  fee  in 
any  particular  case,  the  classification  of  such  work. 
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considered  as  a  whole,  shall  be  established  as  fol- 
lows: 

Class  A — Work  involving  a  relatively  large 
amount  of  engineering,  and  a  relatively  large 
amount  of  service  from  the  Purchasing,  Construc- 
tion and  other  departments  of  our  Headquarters 
and  District  Offices.  This  Class  includes  steam 
power  station  projects,  water  power  developments, 
substations,  transmission  lines,  underground  dis- 
tributing systems,  refining  and  process  plants,  pulp 
and  paper  mills,  chemical,  industrial  and  heavy 
manufacturing  plants,  gas  generating  plants,  reser- 
voirs, pumping  stations  and  purifying  systems  for 
water  supply  and  work  of  a  similar  character. 

When  a  process  or  other  special  project  involves 
a  high  ratio  of  engineering  to  the  ''Cost  of  the 
Work"  as  defined  in  Section  X,  the  twice  salary 
basis  outlined  in  paragraph  (d)  of  Section  X  and 
the  fee  schedule  for  Class  C  work  in  this  Section 
VIII  shall  apply. 

Class  B — Work  involving  relatively  less  engineer- 
ing, and  a  relatively  less  amount  of  service  from 
the  Purchasing,  Construction  and  other  departments 
of  our  Headquarters  and  District  Offices.  [52]  This 
Class  includes  shops,  warehouses  and  factory,  edu- 
cational, hospital  and  office  buildings,  overhead  dis- 
tributing systems,  gas  holders,  pipe  lines  and  work 
of  a  similar  character. 

Class  C — Construction  only  of  any  work  enumer- 
ated in  Classes  A  and  B,  and  work  involving  rela- 
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tively  little  designing  such  as  railroad  work,  excava- 
tion, grading,  paving  or  work  of  a  similar  character. 
The  fee  charged  for  these  three  classes  of  work 
will  be  the  percentage  of  the  ''Cost  of  the  Work"  as 
defined  in  Section  X  below,  indicated  in  the  follow- 
ing schedule  which  gives  consideration  to  the  intent 
that  we  will  do  for  you  such  of  the  above  work  as 
in  your  interest  can  be  executed  most  advantage- 
ously by  our  organization. 

Cost  of  Work  Fee  in  per  cent  of  ' '  Cost  of  the  Work ' ' 

exchisive  of  fee                     Class  A  Class  B  Class  C 

$500,000  and  less 9%  8l^                  61^ 

$500,000  to  $1,000,000 8%  7%                 5% 

$1,000,000  to  $2,000,000 814  71^                 by^ 

$2,000,000  to  $3,000,000 1%  6%                 43^ 

$3,000,000  to  $5,000,000 714  61^                  414 

$5,000,000  to  $10,000,000 6%  5%                 3% 

$10,000,000  to  $15,000,000 614  514                  314 

Over  $15,000,000 5%  43^                  3 

When  two  or  more  projects  are  authorized  and 
carried  on  simultaneously  at  or  in  the  same  general 
locality  and  require  only  a  single  administrative 
field  force,  the  per  cent  of  fee  for  each  will  be  based 
on  the  total  cost  of  such  two  or  more  projects. 

Payments  in  accordance  with  the  above  schedule 
of  fees  shall  be  made  monthly  on  Class  C  work, 
based  upon  the  detailed  statements  of  expenditures 
referred  to  in  Section  IV  above.  On  work  falling 
in  Classes  A  and  B,  to  cover  our  administrative  and 
incidental  costs  on  the  initial  engineering  and  de- 
sign, a  part  of  the  fee  shall  be  paid  us  in  fixed 
monthly  installments  to  be  mutually  agreed  upon. 
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further  payments  being  made  monthly  by  applying 
the  percentage  fee  for  the  work  to  total  expendi- 
tures and  deducting  previous  payments. 

In  case  of  termination  under  Section  XI  below, 
we  shall  be  entitled  [53]  to  retain  all  compensation 
previously  paid  to  us  hereunder,  and  in  addition,  in 
the  event  the  specified  percentage  on  expenditures, 
accounts  due  and  payable,  outstanding  obligations 
and  uncompleted  contracts  and  orders  as  of  the 
date  of  such  termination  is  in  excess  of  the  com- 
pensation so  previously  paid  to  us,  we  shall  be  paid 
the  amount  of  such  excess. 

IX.     Administrative  and  Incidental  Costs 

The  fee  above  specified  includes  the  following: 

(a)  The  service  of  the  Executive  Officers  of  the 
Corporation  in  our  Headquarters  and  District  Of- 
fices who  will  direct  the  work  to  be  performed  under 
this  agreement. 

(b)  The  service  of  a  Construction  Manager  and 
the  construction  staff  in  our  headquarters  and  Dis- 
trict Offices  in  the  organization  of  the  working 
forces  and  the  selection  and  assignment  of  super- 
intendents and  other  members  of  the  field  force. 
The  Construction  Manager  assigned  to  the  work 
will  keep  in  close  touch  with  it  at  all  times  and 
make  periodical  visits  to  the  site. 

(c)  The  service  of  the  General  Purchasing 
Agent  and  the  purchasing  staif  in  our  Headquarters 
and  District  Offices  to  direct  and  assist  in  the  pur- 
chase of  materials  and  equipment. 


76  L.  A.  Bldg.,  Constr.  Tr.  Council,  et  al 

(d)  The  service  of  the  Treasurer,  Assistant 
Treasurers,  Auditor  and  the  accounting  and  audit- 
ing staffs  in  our  Headquarters  and  District  Offices 
to  direct  the  accounting  and  office  work  of  the  field 
office  and  verify  all  accounts,  vouchers  and  reports. 

(e)  The  service  of  the  Insurance  Manager  and 
his  staff  in  our  Headquarters  Oiftces  in  connection 
with  all  insurance  coverages. 

(f)  All  other  expense  of  our  Headquarters  and 
District  Offices,  except  such  items  as  are  included 
in  the  "Cost  of  the  Work"  under  Section  X. 

X.     Cost  of  the  Work 

You  shall  pay  the  "Cost  of  the  Work"  which 
shall  include  [54]  the  following  items  whether  com- 
mitments or  expenditures  are  made  by  you  direct 
or  by  us  for  your  account : 

(a)  All  materials,  equipment,  labor,  and  con- 
tracts covering  these  items,  including  the  market 
value  of  materials  and  equipment  that  may  be  sup- 
plied by  you. 

(b)  The  cost  of  land,  rights-of-way,  easements 
or  other  rights  when  negotiated  for  or  acquired 
by  us  for  your  account. 

(c)  The  rental  of  any  equipment  hired  and  the 
cost  of  tools  and  construction  equipment  purchased, 
less  the  salvage  on  any  that  may  be  sold. 

(d)  Salaiies  of  employees  in  our  Engineering, 
Drafting,  Estimating  and  Inspection-Expediting 
Departments  for  the  time  they  are  engaged  on  your 
work,  except  in  case  of  authorizations  for  work  on 
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the  basis  of  the  fee  schedule  for  Class  C  under  Sec- 
tion VIII  when  services  of  personnel  from  these 
departments,  if  required,  will  be  included  at  salaries 
plus  an  equal  amount  for  overhead  expenses. 

(e)  A  field  office  and  its  equipment  and  main- 
tenance; the  salaries  of  a  Superintendent  of  Con- 
struction, an  Accountant,  a  Purchasing  Agent,  and 
such  assistants  as  they  may  require. 

(f)  The  amount  of  any  contributions  required 
by  law  and/or  taxes  based  on  the  salaries  or  wages 
of  the  employees  performing  the  labor  mentioned 
in  paragraph  (a)  and  those  mentioned  in  para- 
graphs (d)  and  (e)  of  this  Section  X.  Such  contri- 
butions and/or  taxes  shall  be  for  your  account  but 
are  not  included  in  the  amount  on  which  our  fee 
is  based.  However,  in  the  case  of  authorizations  for 
work  on  the  basis  of  the  fee  schedule  for  Class  C 
under  Section  VIII  and  where  the  services  of  per- 
sonnel mentioned  in  paragraph  (d)  of  this  Section 
X,  if  required,  are  furnished  at  salaries  plus  an 
equal  amount  for  overhead  expenses,  the  contribu- 
tions and/or  taxes  on  the  salaries  of  the  employees 
mentioned  in  said  paragraph  (d)  shall  be  con- 
sidered covered  by  the  overhead  [55]  allowance  and, 
therefore,  shall  not  be  otherwise  reimbursable. 

(g)  Any  traveling  expenses  or  expenses  of  a 
similar  character,  and  such  other  expenditures  as 
we  may  make  for  your  account. 

(h)  Fire,  liability  and  other  insurance,  and  the 
cost  of  rebuilding  any  work  destroyed  or  damaged. 
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(i)  Any  expenses  incurred  and  payments  made 
in  connection  with  accident  or  injuiy  to  person  or 
property  not  covered  by  insurance.  Such  expenses 
and  payments  shall  be  for  your  account  but  are  not 
included  in  the  amount  on  which  our  fee  is  based. 

(j)  All  discounts,  rebates,  earnings  of  commis- 
sary or  other  utilities,  and  similar  receipts  are 
creditable  to  "Cost  of  the  Work." 

XI.     Termination  of  Work 

If  at  any  time  you  should  wish,  for  any  reason, 
to  discontinue  any  project,  you  are  at  liberty  after 
ten  days'  notice  in  writing  to  terminate  our  em- 
ployment in  connection  therewith  and  to  take  posses- 
sion of  the  work  done  and  material  and  equipment 
purchased  for  you  under  the  terms  hereof. 

Part  III.   Term  of  Contract 

This  proposal,  when  accepted  by  you,  will  be- 
come a  contract  effective  as  of  January  2nd,  1948 
to  remain  in  force  and  effect  for  a  period  of  five 
years  from  said  date  unless  terminated  by  mutual 
agreement  or  by  either  party  on  thirty  days'  written 
notice  to  the  other  party,  each  party  reserving  the 
right  to  terminate  the  contract  at  will. 

It  is  understood,  however,  that  this  contract  shall 
continue  in  force  and  effect  as  to  any  work  pre- 
viously authorized  and  still  in  progress  at  the  time 
of  the  termination  of  this  contract,  whether  by 
expiration  of  said  period  of  years  or  by  no- 

tice as  aboA^e  provided,  until  the  completion  of  such 
work,  unless  you  specifically  elect  to  terminate  the 
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contract  as  to  [56]  any  such  work  in  accordance 
with  Section  XI  of  Part  II  hereof. 

STONE    &    WEBSTER    ENGI- 
NEERING CORPORATION, 

By  /s/  C.  A.  BIGELOW, 
Vice  President. 
Accepted  January  29th,  1948. 

SOUTHERN  CALIFORNIA 
EDISON  COMPANY, 

By  /s/  E.  R.  DAVIS, 

Vice  President. 


EXHIBIT  No.  E-1 

Southern  California  Edison  Company 

Edison  Building 

Los  Angeles  53,  California 

February  10,  1949 
Mr.  W.  L.  Budge,  Steam  Service  Operator 
Westinghouse  Electric  Corporation 
600  St.  Paul  Avenue 
Los  Angeles  14,  California 

Dear  Mr.  Budge: 

Reference  is  made  to  our  Purchase  Order  No. 
10332-SWR  under  which  you  are  erecting  the  No. 
2  house  set  at  our  Redondo  Steam  Station.  Pending 
conclusion  of  the  current  issue  between  the  Los 
Angeles  Building  and  Construction  Trades  Council 
and    the    International    Association    of   Machinists 
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concerning  jurisdiction  over  the  mechanical  erection 
work  on  that  unit,  it  is  desired  for  the  time  being 
to  suspend  all  erection  work  thereon  as  of  today. 
Please  understand  that  this  instruction  in  no  way 
nullifies  or  cancels  the  referenced  Purchase  Order. 
Very  truly  yours, 

/s/  W.  L.  CHADWICK, 

Manager  of  Engineering 
Department. 
WLC:gf  [58] 


EXHIBIT  No.  E-2 

February  11,  1949 
Mr.  W.  L.  Chadwick 
Manager  of  Engineering  Department 
Southern  California  Edison  Company 
Edison  Building 
Los  Angeles  53,  California 

Dear  Mr.  Chadwick: 

Reference  is  made  to  your  letter  dated  February 
10,  1949  in  which  you  state  that  you  desire  us  for 
the  time  being  to  suspend  all  erection  work  on  the 
No.  2  house  set  at  your  Redondo  Steam  Station, 
pending  conclusion  of  the  current  issue  between 
the  Building  and  Construction  Trades  Council  and 
the  lAM  concerning  jurisdiction  over  the  mechani- 
cal erection  work  on  that  unit. 

In  accordance  with  your  instructions  we  have  this 
date  discontinued  all  erection  work  on  the  No.  2 
house  set  at  Redondo  Beach,  and  have  removed  our 
two  I  AM  machinists  from  the  project.    It  is  under- 
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stood,  however,  that  the  Redondo  erection  is  being 
suspended  for  the  sole  reason  that  you  have  re- 
quested such  action  pendins^  conclusion  of  the  cur- 
rent dispute  between  the  AFL  and  lAM  and  that 
any  obligations  on  our  part  arising  out  of  your 
Purchase  Order  Xo.  10332- SWR  are  also  suspended. 
We  stand  ready  to  complete  this  job  w^henever  w^e 
are  authorized  by  you  to  return  to  the  project  with 
our  machinists. 

Very  truly  yours, 
W.  L.  BUDGE, 

Steam  Service  Supervisor. 

[Endorsed]:     Filed  May  16,  1949.  [59] 


[Title  of  District  Court  and  Cause.] 

ORDER  ON  DECISION 

The  Motion  and  Application  of  the  Plaintiff  for 
a  temporary  injunction,  heretofore  heard,  argued 
and  submitted,  is  now  decided  as  follows : 

Upon  the  grounds  set  forth  in  the  Opinion  filed 
this  day,  a  temporary  injunction  will  issue  in  the 
following  terms: 

That  until  final  determination  of  this  case,  a 
temporary  injunction  will  issue  enjoining  and  re- 
straining respondents,  and  each  of  them,  their 
agents,  servants,  employees,  attorneys  and  all  parties 
in  active  concert  or  participation  with  them,  from 
engaging  in,  or  inducing  or  encouraging  the  em- 


82  L.  A.  Bldg.,  Constr.  Tr.  Council,  et  al 

ployees  of  Stone  and  Webster,  Westinghouse,  or 
any  other  employers,  to  engage  in  a  strike  or  [60] 
concerted  refusal  in  the  course  of  their  employment, 
to  use,  manufacture,  process,  transport  or  otherwise 
handle  or  work  on  any  goods,  articles  or  materials 
or  commodities  belonging  to  or  utilized  by  Stone 
and  Webster,  Westinghouse  or  any  other  employer 
engaged  on  the  construction  project  for  Edison  at 
Redondo  Beach,  California,  or  to  perform  services 
for  Stone  and  Webster,  Westinghouse,  or  any  other 
employer  on  said  project,  where  an  object  thereof 
is  to  force  or  require  Westinghouse  and/or  Stone 
and  Webster  to  assign  the  work  of  installing  steam 
turbine  generators  to  members  of  respondent  Mill- 
wrights, rather  than  to  employees  of  Westinghouse 
who  are  now  members  of  Machinists,  or  any  other 
laboi'  organization,  unless  respondent  Millwrights 
is  certified  by  the  Board  as  the  bargaining  rep- 
resentative for  the  employees  performing  such 
work. 

Findings  to  be  prepared  by  counsel  for  the  Peti- 
tioner, under  Local  Rule  7.    Decree  to  conform. 
Dated  this  26th  day  of  May,  1949. 

/s/  LEON  R.  YANKWICH, 
Judge. 

[Endorsed] :     Filed  May  26,  1949.  [61] 
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[Title  of  District  Court  and  Cause.] 
Yankwich,  District  Judge : 

OPINION 

I. 

The  Facts  in  the  Case 

On  May  3,  1949,  Howard  F.  LeBaron,  Regional 
Director  of  the  Twenty-first  Region  of  the  National 
Labor  Relations  Board,  filed  a  petition  for  injunc- 
tion under  Section  10(1)  of  the  National  Labor 
Relations  Act,  as  amended,  (1)  seeking  relief  pend- 
ing the  final  adjudication  by  the  Board  of  a  matter 
then  pending  before  them  on  charges  alleging  that 
the  respondents  are  engaged  in  violations  of  Section 
8(b),  Subdivision  4(D)  of  the  Act.   (2) 

The  Respondents  are  the  Los  Angeles  Building 
and  Construction  Trades  Council — to  be  referred  to 
as  Council — a  labor  association  consisting  of  eight- 
een labor  organizations  engaged  in  the  building 
trades  industry  in  the  Los  Angeles  area,  Lloyd  A. 
Mashburn,  its  agent.  Millwright  and  Machinery 
Erectors  Local  1607  of  the  United  Brotherhood  of 
Carpenters  and  Joiners  of  America,  American  Fed- 
eration of  Labor — to  be  called  Millwrights — and 
Herman  R.  Barbaglia,  its  agent. 

On  April  15,  1949,  Local  Lodge  1235  of  the  In- 
ternational Association  of  Machinists — to  be  called 
Machinists — filed  charges  with  the  Board  alleging 
that  the  Respondents  have  engaged  in,  and  are  en- 
gaging in  unfair  practices  in  violation  of  the  Act, 
w^hich  have  been  referred  to  the  petitioner  as  Re- 
gional Director  for  investigation.  [63] 
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The  facts  back  of  the  charge  are :  Southern  Cali- 
fornia Edison  Company — to  be  designated  as  Edi- 
son— a  California  corporation,  is  a  public  utility 
engaged  in  furnishing  electrical  energy  and  service 
to  the  Los  Angeles  and  Southern  California  area. 
Thirty-nine  per  cent  of  its  output  of  electrical 
energy  goes  to  instrumentalities  of  interstate  com- 
merce and  concerns  engaged  in  interstate  commerce, 
such  as  oil  refineries,  rubber  companies,  steel  plants 
and  aircraft  machines.  In  the  operation  of  its  busi- 
ness, Edison,  during  the  past  year,  purchased  raw 
materials  of  a  value  of  in  excess  of  three  million 
dollars,  of  which  approximately  QQi%  per  cent  orig- 
inated outside  the  State  of  California.  Approxi- 
mately 2514  per  cent  of  the  total  power  utilized  by 
it  during  the  past  year  came  from  outside  the  state. 
Edison  is  now  engaged  in  the  construction  and 
equipment  of  a  new  steam  turbine  electric  power 
generation  station  at  Redondo  Beach,  California, 
which  was  begun  in  July,  1946.  The  estimated  com- 
pleted cost  of  it  is  in  excess  of  $38,000,000.00,  of 
which  $18,500,000.00  is  the  purchase  value  of  equip- 
ment, $12,700,000.00  in  value  of  which  has  been,  or 
will  be  transported  from  outside  the  State  of  Cali- 
fornia directly  to  the  job  site.  The  construction  is 
75  per  cent  completed  and  the  units  now  in  opera- 
tion at  the  station  furnish  approximately  15  per 
cent  of  Edison's  total  output  of  electrical  energy. 

Stone  and  Webster,  a  construction  corporation, 
has  the  general  contract  for  construction  of  the  sta- 
tion.    For  the  past  several  months,  it  has  had  ap- 
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proximately  550  of  its  own  employees  working  on 
the  project.  There  are  other  sub-contractors,  whose 
employees  have  been  engaged  on  the  project,  [64] 
and  who  are  members  of  all  the  trade  miions  affili- 
ated with  the  Council. 

Some  time  prior  to  December,  1948,  Edison  con- 
tracted wdth  Westinghouse  for  the  furnishing  and 
installation  of  several  steam  turbine  generators  at 
Redondo  Beach  plant.  These  generators,  of  the 
total  value  of  approximately  $4,800,000.00,  were 
manufactured  by  Westinghouse  in  Lester  and  East 
Pittsburgh,  Pennsylvania,  whence  they  were  shipped 
to  California  for  installation. 

On  January  31,  1949,  Westinghouse  began  the 
installation  of  one  of  the  turbine  generators,  a  60,- 
000  kilowatt  unit  pursuant  to  its  contract  with  Edi- 
son. In  the  installation,  it  used  employees  w^ho  were 
members  of  Machinists.  On  February  2,  1949,  the 
Respondents,  as  the  Complaint  alleges,  engaged  in 
and  by  "orders,  directions  and  instructions  induced 
and  encouraged"  the  employees  of  Stone  &  Webster, 
Westinghouse  and  others  on  the  Redondo  Beach 
station  project  to  "engage  in  a  strike  or  concerted 
refusal  in  the  course  of  their  employment  to  trans- 
port, or,  otherwise,  handle  or  work"  on  Westing- 
house products  or  to  perform  services  for  their  em- 
ployers in  comiection  with  the  project. 

Westinghouse  Electric  Corporation,  on  March  29, 
1949,  began  the  unloading  of  a  turbine  generator  of 
60,000  kilowatt  units,  shipped  from  its  plant  at 
Lester,  Pennsylvania,  to  California  for  installation 
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hj  its  employees,  who  are  members  of  Machinists, 
at  the  Redondo  Beach  station,  using  in  the  unload- 
ing operation  riggers  who  are  members  of  Interna- 
tional Association  [65]  of  Bridge  Structural  and 
Ornamental  Iron  Workers  Local  No.  433,  a  con- 
stituent union  of  the  Council. 

On  April  11,  1949,  the  Respondents  engaged  in 
and  "by  orders,  directions,  instructions  induced  and 
encouraged"  the  riggers  employed  by  Westinghouse 
to  engage  in  a  strike  or  concerted  refusal  "in  the 
course  of  their  employment,  to  transport,  or  other- 
wise handle  or  work  on  the  Westinghouse  products" 
in  connection  with  the  Redondo  Beach  installation. 

The  object  of  the  acts  of  the  respondents  was — in 
the  language  of  the  Complaint — to  require  Westing- 
house and  Stone  and  Webster  to  "assign  the  work 
of  installing  the  steam  turbine  generators  at  the 
Redondo  Beach  station  to  members  of  Millwrights, 
rather  than  to  the  employees  of  Westinghouse,  who 
now  are  members  of  Machinists." 

The  petition  also  averred  the  existence  of  a  criti- 
cal power  shortage  in  Southern  California,  resulting 
from  an  inadequate  supply  of  water  for  the  genera- 
tion of  power  and  increased  demand  for  electrical 
power — a  shortage  which  the  Redondo  Beach  station 
was  planned  to  alleviate  by  generating  electrical 
energy  by  steam  and  increasing  Edison's  production 
capacity  by  30  per  cent. 

In  the  main,  these  facts  are  not  disputed,  either 
by  the  Return  to  the  Order  to  Show  Cause,  or  the 
affidavits  filed  in  conjunction  with  the  hearing  on 
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the  Order.  It  appeared  at  the  hearing  that  only 
two  members  of  Machinists  were  involved,  who  had 
been  withdrawn  from  their  job  in  order  to  [66] 
secure  the  return  to  work  of  the  member  unions  of 
the  Council.  Before  the  hearing  of  the  Order  to 
Show  Cause,  on  May  11,  1949,  the  Board  rendered 
its  decision  under  Section  10 (k)  of  the  Act.  (3) 

In  substance,  it  found  that  the  Respondents  "are 
not  and  have  not  been,  lawfully  entitled  to  force 
or  require  Westinghouse  Electric  Corporation  to 
assign  w^ork  on  the  installation  of  steam  turbine 
generators  at  Southern  California  Edison  Com- 
pany's plant  at  Redondo  Beach,  California,  to  mem- 
bers of  Millwright  and  Machinery  Erectors  Local 
1607,  of  the  United  Brotherhood  of  Carpenters  and 
Joiners  of  America,  A.F.L.,  rather  than  to  em- 
ployees of  Westinghouse  Electric  Corporation  who 
are  members  of  International  Association  of  Ma- 
chinists, Local  Lodge  1235." 

Other  facts  will  be  referred  to  further  on  in  the 
opinion. 

Before  me  is  an  application  for  a  temporary  in- 
junction. 

n. 

The  Legal  Questions  Involved 

(A)     The  Aim  of  the  Taft-Hartley  Act. 

The  determination  of  the  problem  involved  here 
calls  for  the  interpretation  of  certain  provisions  of 
the  Labor  Management  Relations  Act  of  1947,  popu- 
larly known  as  the  Taft-Hartley  Act.  (4)  That,  in 
turn,  requires  a  consideration  of  the  legislative  ob- 
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ject  sought  to  be  attained.  (5)  One  of  the  objects 
of  the  National  Labor  Relations  Act  (6),  which 
this  Act  purported  to  amend  and  supplement,  was 
to  encourage  "the  practice  [67]  and  procedure  of 
collective  bargaining"  and  to  protect  ''the  exercise 
by  the  w^orkers  of  full  freedom  of  association,  self 
organization  and  designation  of  representatives  of 
their  own  choosing  for  the  purpose  of  negotiating 
the  terms  and  conditions  of  their  employment  and 
other  mutual  j^rotection. "  (7) 

The  jurisprudence  of  the  Act,  declared  both  by 
the  Board  and  the  Courts,  reflected  these  twin  aims 
of  the  Act — the  encouragement  of  unionization  and 
of  collective  bargaining  through  it.  For  this  pur- 
pose, the  Act  conferred  certain  rights  on  the  w^ork- 
ers  as  groups,  and  prohibited  certain  acts  of  the 
employers  inconsistent  with  these  aims,  which  were 
declared  to  be  unfair  practices  on  the  part  of  the 
employers.  (8)  This  it  did  through  the  use  of 
plenary  powers  of  the  Congress  to  regulate  inter- 
state commerce.  (9)  The  Taft-Hartley  Act  did  not 
aim  to  confer  any  additional  organizational  rights. 
To  the  contrary,  it  aimed  to  take  away  certain 
rights,  which,  either  by  the  language  of  the  Act,  or 
through  administrative  and  judicial  interpretation, 
had  been  held  to  flow  from  its  enactment.  As  one 
writer  has  put  it: 

"The  Taft-Hartley  amendments  represent  an 
abandonment  of  the  policy  of  affirmatively  encourag- 
ing the  spread  of  union  organization  and  collective 
bargaining."  (10) 


vs.  Hotvard  F.  LeBaron,  etc.  89 

This  aim  must  be  kept  in  mind  in  resolving  the 
limited  issue  which  the  present  proceeding  presents. 

(B)  The  Validity  of  the  Prohibition  Against 
Forced  Work  Assignment. 

At  the  outset,  we  are  met  with  the  challenge  that 
Section  8(b)  (4)  (D)  of  the  Act  (11),  which  declares 
it  to  be  an  unfair  practice  on  the  part  of  a  labor 
organization  or  its  agent  to  force  or  require  an 
employer  to  assign  particular  work  to  employees  in 
a  particular  organization  or  group,  rather  than  an- 
other, is  unconstitutional. 

As  a  matter  of  judicial  policy,  the  constitutional- 
ity of  a  statute  should  not  be  determined  upon  a 
motion  of  this  character,  but  rather  upon  a  full 
hearing  on  the  matters.  For  the  factual  situation 
may  affect  the  constitutional  aspects  of  a  statute. 
Such  an  attitude  is  enjoined  upon  us  by  the  prin- 
ciple which  commands  us  to  place  upon  any  statu- 
tory enactment  an  interpretation  consistent  with 
constitutionality.  (12)  The  broad  implications  of 
the  earlier  labor  cases  (13),  which  equated  certain 
union  practices  with  the  guaranty  of  free  speech  of 
the  First  Amendment,  have  been  brushed  aside  by 
the  later  decisions  of  the  Supreme  Court.  (14)  The 
gloss  of  the  late  cases  is  that  both  the  state  legisla- 
tures and  the  Congress  may  prohibit  union  prac- 
tices which  they  deem  socially  harmful.  Very  re- 
cently, the  Supreme  Court  stated  that  neither  the 
First  nor  the  Thirteenth  Amendment  stands  in  the 
way  of  outlawing  certain  acts  by  unions  or  their 
agents.  (15)     The  statute  under  consideration  per- 
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mitted  a  State  Board  to  forbid  intermittent  and 
unannounced  work  stoppages.  A  state  statute  pro- 
hibiting peaceful  picketing  [69]  was  sustained  (16) 
against  the  attack  that  it  interfered  with  the  dis- 
semination of  truthful  information  about  a  labor 
dispute  under  the  doctrine  of  Thornhill  v.  Ala- 
bama. (17)  So-called  "right-to-work"  statutes, 
which  forbid  denial  of  employment  because  of  non- 
membership  in  labor  organizations  have  been  given 
judicial  sanction  in  almost  unanimous  decisions. 
(18)  These  state  enactments  preceded  the  Taft- 
Hartley  Act.  In  fact,  they  represent  local  move- 
ments to  limit  the  organizational  rights  of  labor 
which  the  Taft-Hartley  Act,  later,  sought  to,  and 
did,  adopt  as  national  policy.  Wliether  it  is  socially 
wise  to  determine  by  legislation  policies  which  here- 
tofore had  been  left  to  the  "collective  bargaining  and 
the  play  of  economic  forces"  (19),  is  bej^ond  the 
scope  of  this  inquiry.  Our  reference  to  it  is  merely 
to  point  to  the  touchstone  by  which  the  Act  must 
be  assayed.  And  the  conclusion  is  inescapable  that, 
in  dealing  with  the  almost  limitless  power  to  regu- 
late commerce,  the  Congress  cannot  be  said  to  have 
exceeded  its  constitutional  bounds  when  it  declared 
coercion  in  the  assignment  of  work  (and  "requir- 
ing," by  use  of  economic  power,  is  as  coercive  as 
"forcing")  to  one  rather  than  another  indiAidual 
or  group  to  be  an  unfair  labor  practice,  w^hen  states 
can,  by  legislation,  prohibit  group  practices  by 
unions  which  deny  emplojonent  to  outsiders,  inter- 
fere with  production  unnecessarily  or  result  in  sec- 
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ondary  boycotts  or  in  picketing  of  the  most  peaceful 
manner. 

Apposite  on  the  subject  are  the  words  of  Judge 
Bratton:  [70] 

"The  constitutional  right  of  free  speech  and  free 
press  postulates  the  authority  of  Congress  to  enact 
legislation  reasonably  adapted  to  the  protection  of 
interstate  commerce  against  harmful  encroachments 
arising  out  of  secondary  boycotts.  The  promulga- 
tion and  circulation  of  a  blacklist  and  the  picketing 
of  premises  as  the  means  of  waging  a  secondary 
boycott  which  has  the  effect  of  substantially  burden- 
ing or  obstructing  interstate  commerce  is  not  pro- 
tected by  the  First  Amendment  or  section  8(c)  of 
the  Act.  Concretely,  neither  the  constitutional  nor 
statutory  provision  protected  appellants  in  their 
blacklisting  of  Klassen  and  their  picketing  of  its 
l^remises  as  a  means  of  waging  a  secondary  boycott 
against  that  company,  with  substantially  harmful 
effect  upon  interstate  commerce."  (20) 
We  conclude  that  the  section  under  discussion  pre- 
sents no  constitutional  infirmity. 

III. 

The  Adequacy  of  the  Showing  in  the  Case 

(A)  Discretion  in  Granting  Temporary  Injunc- 
tions. 
We  come  now  to  the  showing  made  in  the  case, 
which  the  Respondents  claim  to  be  inadequate.  Be- 
fore considering  the  matter,  we  advert  to  the  prin- 
ciple that  the  granting  or  denying  [71]  of  a  tem- 
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porary  injunction  is  "primarily  a  matter  of  discre- 
tion for  the  trial  judge."  (21)  That  this  general 
principle  has  found  application  in  cases  arising 
under  this  very  Act  is  evidenced  by  the  following 
language  of  the  Court  of  Appeals  for  the  Tenth 
Circuit : 

"It  is  not  the  inflexible  duty  of  the  court  in  every 
case  of  this  kind  to  grant  a  temporary  injimction 
to  remain  in  force  and  effect  until  the  Board  makes 
its  final  adjudication  of  the  charge  of  unfair  labor 
practice.  The  court  has  a  reasonable  permissive 
range  for  the  exercise  of  its  discretion  in  the  grant- 
ing of  injunctive  relief  appropriate  to  the  particular 
circumstances  presented,  or  in  withholding  its  writ." 
(22) 

The  steps  required  for  invoking  the  jurisdiction 
of  this  court  are  described  in  Section  (10)  (1)  of 
the  Act,  which  reads,  in  part : 

"Whenever  it  is  charged  that  any  person  has  en- 
gaged in  an  unfair  labor  practice  within  the  mean- 
ing of  paragraph  (4),  (A),  (B),  or  (C)  of  section 
158(b)  of  this  title,  the  preliminary  investigation 
of  such  charge  shall  be  made  forthwith  and  given 
priority  over  all  other  cases  except  cases  of  like 
character  in  the  officer  where  it  is  filed  or  to  which 
it  IS  referred.  If,  after  such  investigation,  the 
officer  or  regional  attorney  to  whom  the  [72]  matter 
may  be  referred  has  reasonable  cause  to  believe  such 
charge  is  true  and  that  a  complaint  should  issue, 
he  shall,  on  behalf  of  the  Board,  petition  any  dis- 
trict  court   of   the   United    States    (including   the 
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District  Court  of  the  United  States  for  the  District 
of  Cohimbia)  within  any  district  where  the  unfair 
labor  practice  in  question  has  occurred,  is  alleged 
to  have  occurred,  or  wherein  such  person  resides 
or  transacts  business,  for  appropriate  injunctive 
relief  pending  the  final  adjudication  of  the  Board 
with  respect  to  such  matter.  Upon  the  filing  of  any 
such  petition  the  district  court  shall  have  jurisdic- 
tion to  grant  such  injunctive  relief  or  temporary 
restraining  order  as  it  deems  just  and  proper,  not- 
withstanding any  other  provision  of  law:"  (23) 
The  final  clause  of  the  Act  reads : 

"In  situations  where  such  relief  is  appropriate 
the  procedure  specified  herein  shall  apply  to  charges 
with  respect  to  section  1  58(b)  (4)  (D)  of  this  title." 
(24) 

The  Respondents  seem  to  think  that  the  clause 
last  cited  is  meaningless.  They  call  it  "an  after- 
thought." We  see  no  reason  for  so  labelling  it.  It 
follows  the  pattern  adopted  in  legislation  where, 
after  describing,  in  detail,  a  procedure  to  apply 
under  certain  conditions,  an  omnibus  clause  is  added 
declaring  that  the  same  procedure  shall  obtain  under 
other  provisions  of  the  Act.  So  here,  it  is  first 
recited  that  before  an  application  is  made  to  the 
court,  there  must  be  (1)  a  charge  of  unfair  labor 
practices,  (2)  a  preliminary  investigation,  (3)  rea- 
sonable belief  induced  by  the  investigation  that  the 
charge  is  true  and  that  a  Complaint  should  issue. 
It  is  then  specifically  provided  that  this  procedure 
shall  not  only  apply  to  violations  of  unfair  labor 
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practices  under  Section  8(b)  (4)  (A,  B,  and  C)  but 
also  as  to  8(b)  (4)  (D).  Time  does  not  permit  an 
investigation  to  determine  the  origin  of  the  last 
clause  or  the  reason  why  it  was  not  included  in  the 
general  language  of  the  subdivision.  It  may  be 
surmised  that  it  originated  some  time  during  the 
legislative  transformation  which  the  Act  underwent 
before  the  two  Houses  or  in  conference  and  that, 
rather  than  rewrite  the  entire  section  to  include 
Clause  (D),  the  specific  provision  was  added.  Be 
that  as  it  may,  it  is  quite  apparent  that  it  is  just 
as  effective  to  make  the  procedure  applicable  to 
violations  under  Clause  (D)  as  to  the  others.  In 
conformity  with  the  requirements  of  the  Statute,  as 
already  appears,  the  Complaint  alleges  the  making 
of  a  charge,  which  is  attached  to  the  petition  as  an 
exhibit.  Examination  show^s  that  the  charge  is  con- 
tained in  more  or  less  formal  documents  on  printed 
blanks  supplied,  evidently,  by  the  Board  and  signed 
by  a  representative  of  the  Machinists.  The  specific 
acts  complained  of  are  set  out  in  the  petition  and 
the  affidavits  which  accompanied  it.  An  extensive 
hearing  was  had,  after  notice,  and  testimony  was 
taken  on  behalf  of  the  complainants  and  respond- 
ents. It  has  been  stated  that  the  transcript  covers 
over  [74]  1000  pages.  Portions  of  it  contained  in 
affidavits  filed  in  conjunction  with  the  hearing  ex- 
ceed 150  pages. 

On  May  11,  1949,  the  Board  rendered  its  decision, 
the  terms  of  which  are  adverted  to  in  the  statement 
of   facts.     The   petition   states   that   the   Regional 
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Director,  to  whom  was  delegated  the  duty  to  make 
the  investigation,  and  after  such  investigation 

"has  reasonable  cause  to  believe  that  the  said 
second  amended  charge  is  true  and  that  a  complaint 
of  the  Board  based  thereon  should  issue  against  the 
respondents  pursuant  to  Section  10(b)  of  the  Act. 
More  particularly,  and  upon  the  basis  of  such  in- 
vestigation and  of  the  evidence  disclosed  as  a  result 
thereof,  petitioner  has  reasonable  cause  to  believe 
and  believes  that  respondents  have  engaged  in  con- 
duct in  violation  of  Section  8(b),  subsection  (4)  (D) 
of  the  Act,  and  affecting  commerce  within  the  mean- 
ing of  Section  2,  subsection  (6)  and  (7)  of  the 
Act." 

The  action  of  the  Board,  in  making  a  determina- 
tion under  the  provision  of  Section  10  (k)  of  the 
Act,  is  a  confirmation  of  the  existence  of  reasonable 
cause  to  believe  that  the  charge  is  true.  It  is  true 
that  no  coercive  action  has  yet  been  taken  by  the 
Board.  For,  under  the  provisions  of  the  Act,  the 
Respondents  have  the  alternative  of  either  comply- 
ing with  the  decision  or  of  voluntarily  adjusting 
the  dispute  with  the  employers.  Either  of  these 
acts,  if  it  occurs,  will  be  followed  [75]  by  a  manda- 
tory dismissal.  At  the  time  of  the  hearing,  there 
was  no  indication  of  the  action  to  be  taken  by  the 
Respondents.  The  order  could  not,  as  it  claimed, 
make  the  question  before  the  Court  moot,  unless 
there  is  compliance  or  adjustment  before  action  is 
taken  on  the  matter  pending  before  the  Court.  The 
time  for  such  action  has  long  passed,  and,  when  this 


96  L.  A.  Bldg.,  Constr.  Tr.  Council,  et  al 

is  writen,  there  has  been  neither  compliance  nor 
adjustment.  The  Resi)ondents  would  have  us  re- 
view the  facts  and  determine  either  that  the  deter- 
mination by  the  Board  was  wrong  or  that  the  facts 
were  such  that  they  do  not  show  reasonable  ground 
for  believing  that  a  violation  of  law  had  occurred. 

(B)     Reasonable  Grounds. 

Even  if  we  were  sitting  as  a  court  of  appeal  with 
power  to  review  the  sufficiency  of  the  findings  of 
the  Board,  w^e  would  be  bound  to  follow  them,  if 
based  upon  conflicting  testimony  or  upon  divergent 
inferences  which  could  be  drawn  from  even  admitted 
facts.  (26)  As  it  is,  the  invocation  of  the  power 
of  this  court  is  not  conditioned  upon  such  finding. 
All  the  petitioner  has  to  show  is  that  he  has  rea- 
sonable cause  to  believe  that  the  charge  is  true  and 
that  a  complaint  should  issue.  The  phrases  "rea- 
sonable cause"  or  "reasonable  ground"  are  standard 
in  law.  Their  meaning,  when  made  a  condition  for 
action,  has  long  been  established.  The  test  by  which 
compliance  is  determined  is  whether  the  facts  are 
such  that  a  reasonable  person  could  be  led  to  be- 
lieve that  they  constitute  a  violation  of  law.  They 
need  not  be  sufficiently  to  actually  prove  such  viola- 
tion. As  said  by  the  Court  of  Appeals  for  the 
Eighth  [76]  Circuit,  in  interpreting  a  similar  re- 
quirement under  the  Fair  Labor  Standards  Act: 

''For  investigatory  purposes  under  the  Act,  it 
would  amount  simply  to  a  justifiable  basis  for  be- 
lieving that  a  certain  state  of  facts  probably  exists, 
derived  from  reasonable  inquiry  or  other  credible 
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information.  As  applied  to  the  immediate  situation, 
it  would  be  such  facts  or  information  as  reasonably 
would  lead  the  Administrator  to  believe  that  ap- 
pellees' business,  in  some  phase,  was  apparently 
and  probably  subject  to  the  Act."  (27) 
It  is  undisiDuted  that  the  controversy  here  relates 
to  the  right  of  Machinists  to  have  the  work  assigned 
to  them  rather  than  have  it  assigned  to  some  of 
the  members  of  the  unions  in  the  respondent  group. 
Whether  we  call  this  a  "jurisdictional"  dispute  or 
not  is  immaterial.  The  lengthy  hearing,  the  fact 
that  the  Respondents  did  call,  and  are  threatening 
to  call  again,  a  -strike  involving  over  500  persons, 
in  order  to  enforce  the  demand  that  two  machinists 
be  not  given  particular  work,  indicates  the  serious- 
ness of  the  situation.  And  the  insistence  of  Ma- 
chinists, whether  they  constitute  a  bona  tide  labor 
organization,  or  we  apply  to  them  the  term  so  op- 
probrious in  labor  circles  of  "compan}^  union,"  on 
the  right  of  the  two  men  to  this  work,  is  definite 
proof  that  a  situation  has  arisen  where  the  Re- 
gional Director  can  reasonably  reach  the  conclusion 
that  the  problem  involved  is  an  attempt  on  the  part 
of  the  respondents  to  "force"  or  "require"  their 
emplo.yers  to  assign  the  work  to  a  particular  labor 
organization,  group  or  class.  The  Act  does  not  ex- 
clude comi3any  unions  from  the  designation  of 
"labor  organization."  The  term  is  defined  in  this 
manner : 

"The  term  'labor  organization'  means  any  organi- 
zation of  any  kind,  or  any  agency  or  employee  rep- 
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resentation  committee  or  plan,  in  which  employees 
participate  and  which  exists  for  the  purpose,  in 
whole  or  in  part,  of  dealing  with  employers  con- 
cerning grievances,  labor  disputes,  wages,  rates  of 
pay,  hours  of  employment  or  conditions  of  work." 
(28) 

This  definition  is  broad  enough  to  cover,  as  its  lan- 
guage specifically  states,  any  organization  of  any 
kind,  or  any  agency  or  representation  committee  of 
workers.  The  fact  alluded  to  at  the  argument  that 
this  particular  group  may  have  been  organized  at 
the  instigation  of  the  employer  is  of  little  signifi- 
cance. For,  as  already  stated,  it  is  not  the  object 
of  the  statute  to  further  "regular"  labor  organiza- 
tions. Indeed,  it  seeks  to  curtail  their  authority  and 
to  set  up  against  them  the  rights  of  others,  whether 
organized  or  not.  A  writer,  who  is  in  sympathy 
with  the  policy  of  the  Act,  sets  forth  as  one  of  the 
changes  in  the  philosophy  of  labor-management  re- 
lations, introduced  by  the  Act,  the  fact  that 

"The  Act  confers  for  the  first  time  upon  em- 
ployees the  right  to  'refrain'  from  exercising  the 
right  to  [78]  join  a  union,  except  in  the  case  of  a 
union  shop."   (29) 

So  the  problem  must  be  solved  with  this  aim  of  the 
Act  in  view.  To  say  that,  in  the  light  of  the  facts 
which  are  before  the  Court,  the  Regional  Director 
has  not  shown  reasonable  ground  for  his  belief  that 
a  violation  has  occurred,  is  to  totally  disregard  the 
realities  which  the  record  in  this  proceeding  pre- 
sents. 

Grant  that,  notwithstanding  the  Director's  con- 
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elusion,  the  granting  of  a  temporary  injuncticm 
still  remains  discretionary,  what  has  just  been  said 
showy  conclusively  that  it  should  issue.  The  aim 
of  all  legislation  and  of  government,  for  that  mat- 
ter, is  to  achieve  social  i3eace.  The  aim  of  labor 
legislation  is  to  achieve  peace  in  labor  relations. 
The  means  of  achievement  are  under  the  sole  control 
of  legislators.  Here  the  legislative  body  has  laid 
down  a  complete  scheme  which  must  be  followed 
both  in  the  realms  of  administration  and  judica- 
ture. In  matters  a.s  to  which  discretion  is  I'ested 
in  the  court,  the  inquiry  in  a  particular  case  should 
be  whether  the  public  goodwill  be  served  by  using 
its  coercive  powers.  That  calls  for  a  balancing  of 
interests,  in  the  light  of  social  aims  to  be  attained. 
Courts  should,  and  do,  hesitate  to  issue  temjDorary 
injunctions  pending  the  final  determination  of  a  law- 
suit, when  such  action  would,  in  effect,  settle  the 
controversy.  Here,  the  issuance  of  the  injunction 
would  not  mean  such  determination.  It  would 
merely  mean  that  two  men  would  be  permitted  to 
do  certain  work  until  the  Board  determines — assum- 
ing that  there  is  no  compliance  [79]  or  adjustment 
of  the  proceeding  pending  before  it — whether  other 
action  shall  be  taken  under  the  Act.  The  presence 
of  two  men  on  a  project  requiring  the  services  of 
hundreds  would  not  result  in  any  damage  to  the 
res]3ondent  organizations  or  any  loss  of  prestige  or 
"face"  to  them  or  their  members.  If  the  ultimate 
action  favor  Machinists,  it  would  merely  mean  that 
on  the  particular  job — which  may  be  completed  by 
the  time  the  Board  has  made  a  final  order — two  out- 
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siclers — let  us  call  them  "interlopers" — have  done 
part  of  the  work.  Well,  the  Taft-Hartley  Act 
postulates  the  possibility  that  situations  may  arise 
where  persons  not  connected  with  regular  or  ortho- 
dox labor  organizations  might  work  along  side  of 
the  members  of  such  organizations.  If  the  ruling 
be  in  favor  of  the  Respondents,  then  the  loss  is  not 
greater  than  that  two  persons  have  drawn  employ- 
ment from  a  source  which,  by  right,  belongs  to  the 
respondents. 

As  against  this,  we  have  the  threat  of  a  strike  by 
hundreds  of  persons  on  a  construction  and  installa- 
tion which  mideniably  has  the  character  of  inter- 
state commerce,  (30)  from  which  great  harm  can 
flow,  not  only  to  the  employers,  but  to  the  com- 
munity which  the  Edison  Company  serves.  This, 
because  of  the  consequential  delay  in  the  construc- 
tion of  a  plant,  the  aim  of  which  is  to  increase  the 
availability  of  electrical  power  for  transmission 
and  distribution  in  interstate  commerce,  at  a  time 
when  there  is  a  diminution  of  the  water  supply 
due  to  the  scanty  rain-fall  in  this  region  in  the  last 
four  or  five  years.  [80] 

So  a  temporary  injunction  until  the  Board  deter- 
mines the  controversy  by  a  final  order  will  serve  the 
public  good. 

The  motion  for  temporary  injunction  is  granted, 
in  terms  contained  in  separate  order  filed  herewith. 

Dated  this  26th  day  of  May,  1949. 

/s/  LEON  R.  YANKWICH, 

U.  S.  District  Judge.  [81] 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  IN  OPPOSITION  TO  PRO- 
POSED FINDINGS  OF  FACT,  CONCLU- 
SIONS OF  LAW,  DECREE  AND  TEMPO- 
RARY INJUNCTION 

Come  now  Los  Angeles  Building  and  Construction 
Trades  Council,  Lloyd  A.  Mashburn,  Millwright  and 
Machinery  Erectors,  Local  1607  of  United  Brother- 
hood of  Carpenters  and  Joiners  of  America,  A.F.L., 
and  Herman  Barbaglia,  respondents  herein,  and 
aver  that  petitioner's  jDroposed  findings  of  fact, 
conclusions  of  law  and  proposed  decree  do  not  con- 
form to  Rule  65  (d)  of  the  Rules  of  Civil  Pro- 
cedure for  the  District  Courts  of  the  United  States, 
which  provide : 

"Every  order  granting  an  injunction  and  every 
restraining  order  shall  set  forth  the  reasons  for  its 
issuance;  shall  be  specific  in  terms;  shall  describe 
in  reasonable  detail,  and  not  by  reference  to  the 
complaint  [85]  or  other  document,  the  act  or  acts 
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sought  to  be  restrained;  and  is  binding  only  upon 
the  parties  to  the  action,  their  officers,  agents,  serv- 
ants, employees,  and  attorneys,  and  upon  those  per- 
sons in  active  concert  or  participation  with  them 
who  re'Ceive  actual  notice  of  the  order  by  personal 
service  or  otherwise." 

Respondents  and  each  of  them  hereby  object  to 
the  following  paragraphs  of  the  proposals: 

I. 

Respondents  and  each  of  them  object  to  petition- 
er's description  of  the  order  as  a  temporary  injunc- 
tion (page  1,  lines  27-28,  et  seq.),  and  hereby 
request  that  the  following  be  substituted  for  the 
same,  "interlocutory  injunction,"  or  "injunction." 
It  is  noted  that  the  Rules  of  Civil  Procedure  do  not 
refer  to  "temporary  injunctions,"  but  do  discuss 
"injunctions"  (Rule  65),  "interlocutory  injunc- 
tions" (Rule  52),  and  "preliminary  injunctions" 
(Rule  65).  This  objection  is  noted  for  the  purpose 
of  pointing  out  the  distinction  between  the  injunc- 
tive relief  here  sought  and  the  temporary  restrain- 
ing order  (Rule  65  (b)  (e)),  from  which  no  appeal 
may  be  had. 

II. 

Objections  to  Petitioner's  Proposed 
Findings  of  Fact 

The  sixth  finding  of  fact,  reciting  as  it  does  the 
filing  of  the  amended  charge  dated  April  15,  1949, 
injects  into  the  case  matters  over  which  the  court 
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has  no  jurisdiction  because  such  matters  were  not 
considered  by  the  National  Labor  Relations  Board 
either  at  the  hearing  held  before  the  Regional  Di- 
rector or  before  the  Board  itself  resulting  in  the 
decision  of  the  Board  referred  to  in  finding  No.  8. 
It  is  only  matter  which  the  Regional  Director  had 
a  right  to  exercise  his  official  determination  with 
respect  to  the  issuance  of  a  complaint  that  may  be 
heard  and  determined  in  this  [86]  case.  The  evi- 
dence before  the  court  and  the  decision  of  the  Na- 
tional Labor  Relations  Board  are  confined  to  the 
matter  presented  to  the  Board  in  the  10  (k)  pro- 
ceeding and  not  more.  At  the  time  the  second 
amended  charge  was  filed  the  hearing  in  the  10  (k) 
proceeding  had  been  finished  and  the  matter  was 
pending  before  the  Board  for  determination.  The 
Board  in  its  decision  (Footnote  8)  specifically  stated 
that  it  was  confining  its  decision  to  matters  pre- 
sented to  it  in  the  10  (k)  hearing  and  was  deciding 
no  dispute  except  that  one.  So  that  all  the  matters 
contained  in  the  charge  of  April  15,  1949,  have  not 
been  considered  by  the  Board  nor  has  the  petitioner 
instituted  10  (k)  proceedings  to  hear  and  determine 
the  additional  matter  therein  contained. 

Under  the  Board's  rules  and  regulations,  Series 
5  as  amended  August  18,  1948,  which  are  binding 
upon  the  petitioner  as  well  as  respondents.  Section 
203.74  through  Section  203.77  requires  that  the  issu- 
ance of  any  complaint  by  the  Regional  Director 
must  be  bottomed  upon  a  determination  made  by  the 
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Board  after  a  period  of  time  within  which  a  settle- 
ment of  the  dispute  may  be  accomplished. 

As  to  matters  in  the  charge  of  April  15,  1949, 
wiiich  were  not  included  in  the  original  or  first 
amended  charge,  those  matters  have  not  been  pre- 
sented to  the  Board  for  determination  and  hence 
the  Regional  Director  has  not  had  authority  to  de- 
termine that  a  complaint  should  issue  upon  such 
matters,  and  therefore  the  encompassing  of  such 
matters  in  the  findings  of  fact  is  contrary  to  the 
evidence  and  to  the  law. 

The  eighth  finding  of  fact  is  objected  to  because 
it  is  a  conclusion  of  law  and  not  a  finding  of  fact. 
It  purports  to  be  a  condensation  of  the  Board's  de- 
cision under  the  10  (k)  proceeding,  and  is  incom- 
plete and  inaccurate  in  that  it  does  not  show  that 
the  decision  of  the  Board  was  restricted  to  the 
dispute  which  arose  allegedly  on  or  about  February 
2,  1949,  and  does  not  set  forth  the  findings  of  the 
Board  with  respect  to  the  rights  of  the  Interna- 
tional [87]  Association  of  Machinists  members  and 
seeks  to  have  the  court  find  as  facts  matters  which 
have  not  been  heard  and  determined  by  the  Board. 

Finding  No.  9  (a),  (b),  (c)  and  (d)  is  objected 
to  as  not  being  supported  by  the  evidence  in  the 
case,  and  the  conclusions  are  erroneous  based  upon 
such  evidence  as  does  exist  in  the  case. 

Finding  No.  9  (e)  is  objected  to  as  not  being 
supported  by  the  evidence  and  is  contrary  to  the 
substantial    evidence   of   the    cause,    which    reveals 
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that  the  labor  dispute  is  a  protest  action  of  respond- 
ents against  the  unfair  labor  practices  being  com- 
mitted by  AVestinghouse  and  the  International  Asso- 
ciation of  Machinists.  The  substance  of  this  finding 
is  only  a  conclusion  of  law  and  merely  a  repetition 
of  the  allegations  made  by  petitioner  in  his  com- 
plaint. There  is  no  specification  as  to  the  acts  found 
and  none  are  described  in  reasonable  detail,  and  it 
is  impossible  to  determine  from  this  proposed  find- 
ing just  what  acts  are  found  by  the  court  to  con- 
stitute such  conduct  which  would  authorize  the 
court  to  enjoin  the  same.  The  finding  as  presently 
proposed  merely  sets  forth  in  statutory  language 
the  legal  conclusions  found  in  the  Act.  It  is  re- 
spondents' contention  that  this  does  not  constitute 
a  finding  of  fact  and  that  such  acts  and  conduct  as 
the  court  has  found  enjoinable  should  be  set  forth 
by  specification  and  in  reasonable  detail. 

Respondents  object  to  finding  No.  9  (f)  for  the 
reason  that  there  is  absolutely  no  evidence  before 
this  court  that  the  respondents  or  any  of  them  have 
failed  to  comply  with  the  decision  and  determina- 
tion of  the  dispute  of  the  Board  in  the  proceeding- 
arising  under  Section  10  (k)  of  the  Act. 

Respondents  object  to  finding  No.  9  (g)  for  the 
reason  that  it  is  not  supported  by  the  evidence. 

Respondents  object  to  finding  No.  9  (h)  for  the 
reason  that  it  is  not  supported  by  the  evidence. 

Respondents  object  to  finding  No.  9  (i)  for  the 
reason  [88]  that  it  is  not  supported  by  the  evidence. 
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III. 

Objections  to  Petitioner's  Proposed 
Conclusions  of  Law 

Respondents  object  to  conclusion  No.  1  as  being 
contrary  to  the  law  and  the  evidence  in  the  case. 

Respondents  object  to  conclusion  No.  4  on  the 
grounds  that  this  honorable  court  does  not  have 
jurisdiction  of  the  proceedings  and  of  the  respond- 
ents pursuant  to  the  provisions  of  Section  10  (1) 
of  the  Act,  or  that  it  may  grant  any  injunctive 
relief. 

Respondents  object  to  conclusion  No.  5  as  being 
contrary  to  the  law  and  the  evidence  of  the  case  in 
that  Section  10  (1)  and  Section  8  (b)  (4)  (D)  are 
unconstitutional  and  void,  being  in  contravention 
of  the  First,  Fifth  and  Thirteenth  Amendments 
of  the  Constitution  of  the  United  States. 

Respondents  object  to  conclusion  No.  6  in  that 
Section  8  (b)  (4)  (D)  is  contrary  to  the  First, 
Fifth  and  Thirteenth  Amendments  of  the  Consti- 
tution of  the  United  States. 

Respondents  object  to  conclusion  No.  7  in  that 
petitioner  violates  Rule  65  (d)  of  the  Rules  of  Civil 
Procedure  hereinabove  set  forth,  in  that  the  appli- 
cation of  the  injunction  is  not  limited  to  respond- 
ents, their  officers,  agents,  servants,  employees  and 
attorneys  and  to  those  persons  in  active  concert  or 
participation  with  them  who  receive  actual  notice 
of  the  order  by  personal  service  or  otherwise,  in 
that  the  conclusion  sweeps  within  its  ambit  activi- 
ties, classes  and  employees  which  the  court  has  not 
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had  before  it  and  over  which  the  court  may  not 
issue  a  valid  or  legal  order.  This  is  not  a  proper 
conclusion  of  law  in  that  the  conclusion,  like  the 
decree,  must  set  forth  "acts"  in  detail  and  not  by 
reference  to  pleadings  or  findings.  Related  acts  or 
conduct,  indefinite  and  ambiguous,  cover  matters 
which  have  not  been  the  subject  of  administrative 
requirements  and  the  administrative  provisions  of 
the  [89]  Act  have  not  been  exhausted  as  required 
therein,  and  there  is  no  evidence  upon  which  such 
a  conclusion  may  be  based.  No  injunction  should 
issue  beyond  the  dispute  which  the  Board  heard 
and  determined,  for  that  is  the  only  subject  which 
can  be  litigated  by  the  Board  and  brought  to  a  final 
determination.  The  conclusion  as  here  drawn  blan- 
kets possible  acts  upon  which  there  cannot  possibly 
be  a  final  determination  within  the  purview  of  the 
administrative  proceedings  which  gave  rise  to  the 
instant  petition. 

IV. 

Objections  to  Petitioner's  Proposed  Decree 

Respondents  object  to  petitioner  couching  the 
proposed  decree  in  the  language  of  the  Act,  which 
language  is  so  vague  and  indefinite  that  it  will  be 
impossible  for  the  petitioner  and  the  respondents 
to  know  what  conduct  is  allowed  and  what  conduct 
is  limited  by  the  decree.  Such  proposed  decree  is 
contrary  to  Rule  65  (d)  in  that  it  does  not  specify 
the  acts  enjoined,  nor  does  it  describe  them  in  rea- 
sonable detail,  and  the  proposed  decree  is  indefinite 
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and  uncertain  as  to  the  act  or  acts  sought  to  be  re- 
strained. There  is  no  way  that  respondents  can 
determine  from  this  language  what  acts  are  per- 
missible. The  proposed  decree  does  not  describe 
with  sufficient  clarity  what  work  is  involved  in  the 
phrase  "installing  steam  turbine  generators."  There 
are  other  classes  and  types  of  labor  which  are  en- 
gaged and  which  will  engage  in  the  work  of  "in- 
stalling steam  turbine  generators,"  such  as  elec- 
tricians, riggers  and  pipefitters,  all  of  whom  perform 
integral  i^arts  in  such  installation.  As  the  decree  is 
now  drawn  the  legal  rights  of  the  latter  groups  to 
perform  their  legal  duties  and  to  protect  their  legal 
rights  are  restricted  along  with  the  rights  of  others, 
and  opens  the  ground  for  invasion  of  the  Machinists 
into  the  types  latterly  mentioned  without  affording 
to  the  latter  groups  any  protection  of  their  legal 
rights  to  work. 

The  decree  is  further  objectionable  because  it  is 
broader  than  the  dispute  involved  and  decided  by 
the  Board,  and  unnecessarily  restricts  all  legitimate 
rights  of  respondents  and  their  members,  and  re- 
quires the  members  to  work  against  their  wishes 
and  desires,  prohibits  their  withholding  their  serv- 
ices for  the  protection  of  their  own  jobs  and  for 
other  legitimate  reasons.  Further,  it  invades  the 
right  of  speech  communication  and  nullifies  the 
rights  guaranteed  to  the  members  of  respondent 
unions  under  Sections  7  and  8  (c)  of  the  National 
Labor  Relations  Act  as  amended. 

The  injunction  should  be  confined  to  affirmative 
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orders  issued  subsequently  to  the  injunction  by  the 
organizations  as  such.  The  proposed  decree  forbids 
the  right  to  quit  or  withhold  services  of  individuals, 
so  that  if  two  or  more  members  quit  at  the  same 
time  the  decree  would  be  offended  and  subject  such 
persons  to  contempt  citations.  The  decree  should 
further  provide  for  the  protection  afforded  under 
Section  8  (c)  by  excluding  in  its  language  acts 
which  do  not  involve  threats  of  reprisal  or  prom- 
ises of  benefit. 

Respectfully  submitted, 

/s/  ARTHUR  GARRETT, 

Attorney  for  Respondents. 
Receipt  of  a  copy  of  this  document  on  June  6, 
1949  at  2:30  p.m.  is  hereby  acknowledged. 
/s/  JEROME  SMITH, 

Attorney  for  Petitioner. 
Objections  considered  and   overruled,   except  as 
indicated. 

/s/  L.  R.  Y., 
Judge. 

[Endorsed]  :     Filed  June  6,  1949.  [91] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  cause  came  on  to  be  heard  uj)on  the  verified 
petition  of  Howard  F.  LeBaron,  Regional  Dire^'.tor 
of  the  Twenty-First  Region  of  the  National  Labor 
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Relations  Board,  on  behalf  of  said  Board,  for  a  pre- 
liminary injunction  pending  final  adjudication  of 
the  Board  of  the  matters  involved,  and  upon  issu- 
ance of  the  rule  to  show  cause  why  injunctive  relief 
should  not  be  granted  as  prayed  in  the  petition.  The 
Court  has  fully  considered  the  petition,  return, 
points  and  authorities,  documentary  evidence,  affi- 
davits and  oral  argument  counsel  presented  at  a 
hearing  held  herein.  Upon  the  entire  [92]  record, 
the  Court  makes  the  following: 

Findings  of  Fact 

1.  Petitioner  is  Regional  Director  of  the  Twenty- 
first  Region  of  the  National  Labor  Relations  Board 
(herein  called  the  Board),  an  agency  of  the  United 
States  Government,  and  has  filed  this  petition  for 
and  on  behalf  of  the  Board. 

2.  Respondent  Los  Angeles  Building  and  Con- 
struction Trades  Council  (herein  called  Council), 
an  unincorporated  association  composed  of  eighteen 
(18)  labor  organizations  engaged  in  the  building 
trades  industry,  is  a  labor  organization  within  the 
meaning  of  Section  2  (5)  and  10  (1)  of  the  Act, 
and  is  engaged  within  this  judicial  district  in  pro- 
moting and  protecting  the  interests  of  its  constitu- 
ent unions  and  their  employee  members. 

3.  Respondent  Lloyd  A.  Mashburn  is,  and  at  all 
times  material  herein  has  been,  an  agent  of  re- 
spondent Council  engaged  within  this  judicial  dis- 
trict in  promoting  and  protecting  the  interests  of 
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respondent  Council's  constituent  unions  and  their 
employee  members.  | 

4.  Respondent  Millwright  and  Machinery  Erec-  [ 
tors,  Local  1607,  of  the  United  Brotherhood  of  Car- 
penters and  Joiners  of  America,  A.F.L.  (herein ' 
called  Millwrights),  an  unincorporated  association  | 
and  a  constituent  union  of  respondent  Council,  is  a 
labor  organization  within  the  meaning  of  Sections  | 
2  (5)  and  10  (1)  of  the  Act,  and  is  engaged  within  ; 
this  judicial  district  in  promoting  and  protecting  , 
the  interests  of  its  employee  members. 

5.  Respondent  Herman  Barbaglia  is,  and  at  all 
times  material  herein  has  been,   an  agent   of  re-  ' 
spondent  Millwrights  engaged  within  this  judicial  i 
district  in  promoting  and  protecting  the  interests 
of  respondent  Millwrights'  employee  members. 

6.  On  or  about  April  15,  1949,  Local  Lodge  1235 
of    the    International    Association    of    Machinists 
(herein  called  Machinists),  an  independent  labor  or-  i 
ganization  not  affiliated  with  respondent  Council,  ; 
pursuant  to  the  provisions  of  the  Act  filed  a  second 
amended  charge  with  the  Board  to  a  charge  filed  I 
originally  on  February  2,  1949,  and  amended  on  i 
March  8,  1949,  said  second  amended  charge  alleg-  | 
ing  that  respondents  have  engaged  in  and  are  [93]  : 
engaging  in  unfair  labor  practices  within  the  mean-  ; 
ing  of  Sections  8   (b),  subsection  (4)    (D)   of  the 
Act. 

7.  Said  charge  was  referred  to  petitioner  for  in- 
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vestigation,  who  caused  an  investigation  thereof  to 
be  made. 

8.  On  May  11,  1949,  the  National  Labor  Rela- 
tions Board  issued  a  Decision  and  Determination 
of  Dispute  in  a  proceeding  involving  respondents 
arising  under  Section  10  (k)  of  the  Act.  In  its 
Determination  the  Board  held  that  the  Los  Angeles 
Building  and  Construction  Trades  Council,  A.F.L., 
and  Lloyd  A.  Mashburn,  its  agent,  and  Millwright 
and  Machinery  Erectors  Local  1607,  of  the  United 
Brotherhood  of  Carpenters  and  Joiners  of  Amer- 
ica, A.F.L.,  and  Herman  F.  Barbaglia,  its  agent, 
are  not,  and  have  not  been,  lawfully  entitled  to 
force  or  require  Westinghouse  Electric  Corporation 
to  assign  work  on  the  installation  of  steam  turbine 
generators  at  Southern  California  Edison  Com- 
pany's plant  at  Redondo  Beach,  California,  to  mem- 
bers of  Millwright  and  Machinery  Erectors  Local 
1607,  of  the  United  Brotherhood  of  Carpenters  and 
Joiners  of  America,  A.F.L.,  rather  than  to  em- 
ployees of  Westinghouse  Electric  Corporation  who 
are  members  of  International  Association  of  Ma- 
chinists, Local  Lodge  1235.  A  copy  of  said  Deci- 
sion and  Determination  of  Dispute  was  served  on 
respondents  on  May  13,  1949. 

9.  There  is,  and  petitioner  has,  reasonable  cause 
to  believe  that : 

(a)  Westinghouse  Electric  Corporation  (herein 
called  Westinghouse),  maintains,  inter  alia,  two 
plants    in    the    Commonwealth    of    Pennsylvania, 
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where  it  is  engaged  in  the  manufacture  of  turbines 
and  generators.    A  substantial  amount  of  the  raw  j 
materials  used  in  the  production  of  these  turbines  " 
and  generators  comes  from  outside  the   common- 
wealth of  Pennsylvania.    A  substantial  amount  of 
the  turbines  and  generators  manufactured  at  these 
plants  is  sold  to  customers  outside  the  Common-  i 
wealth  of  Pennsylvania.  j 

(b)  Southern      California     Edison      Company 
(herein  called  Edison)    is  a  utility  company  and 
delivers  electric  power  to  consumers  in  southern 
California.   A  substantial  amount  of  its  sales  is  to 
industrial  consumers  who  are  engaged  in  interstate  | 
commerce.    A  substantial  amount  of  its  purchases,  j 
including  the  turbine  generators  involved  in  this  j 
action,  are  [94]  shipped  to  Edison  from  outside  the  | 
State  of  California.  : 

(c)  Stone  and  Wel^ster  Engineering   Corpora- 
tion (herein  called  Stone  and  Webster)  is  a  gen-  j 
eral  contractor  engaged  in  the  construction  business. 
Its  construction  activities  are  large  scale,  mainly  i 
commercial  and  industrial,  and  extend  to  every  state  j 
in  the  United  States.  ' 

(d)  Edison  is  now  engaged  in  the  construction  > 
and  equipment  of  a  new  steam  turbine  electric  j 
power  generating  station  at  Redondo  Beach,  Cali-  | 
foi*nia,  the  construction  of  which  was  begun  in  July, 
1946,  and  the  estimated  completed  cost  of  which  is  ! 
in  excess  of  $38,000,000.  Stone  and  Webster  has  • 
the  general  contract  for  the  construction  of  the  i 
Redondo  Beach   station  and   for  the  past  several  ; 
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months  it  has  had  approximately  550  of  its  own 
employees  working  on  the  project.  In  addition, 
numerous  employees  of  various  subcontractors  have 
been  engaged  on  the  construction  iDroject.  Among 
these  employees  are  members  of  substantially  all 
the  building  trades  unions  affiliated  with  respondent 
Council.  Some  time  prior  to  December  1948,  Edi- 
son entered  into  arrangements  with  Westinghouse 
for  the  latter  to  furnish  and  install  several  steam 
turbine  generators  at  the  Redondo  Beach  station. 
On  or  about  January  31,  1949,  Westinghouse  began 
the  installation  of  one  of  the  turbine  generators,  a 
6,000  kilowatt  imit,  pursuant  to  its  contract  with 
Edison.  To  make  the  installation  it  used,  inter  alia, 
employees  who  were  members  of  the  Machinists. 

(e)  Respondents  on  or  about  February  2,  1949, 
and  at  all  times  since  that  date,  have,  by  orders, 
directions  and  instructions,  induced  and  encouraged 
employees  of  Stone  and  Webster,  Westinghouse  and 
other  employers  engaged  at  the  Redondo  Beach 
station  to  engage  in  a  strike  or  concerted  refusal 
in  the  course  of  their  employment  to  transport  or 
otherwise  handle  or  work  on  Westinghouse  products 
or  to  perform  services  for  their  employers  in  con- 
nection with  the  Redondo  Beach  project,  an  object 
thereof  being  to  force  or  require  Westinghouse  to 
assign  the  work  of  installing  the  steam  turbine 
generators  at  the  Redondo  Beach  station  to  mem- 
bers of  respondent  Millwrights  rather  than  to  the 
employees  of  Westinghouse  who  are  now  members 
of  the  Machinists.  [95] 
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(f)  Respondents  have  failed  to  comply  with  the 
Decision  and  Determination  of  Dispute  of  the 
Board  in  the  proceeding  arising  under  Section  10 
(k)  of  the  Act  as  aforesaid  and  have  not  voluntarily 
adjusted  the  dispute  out  of  which  the  unfair  labor 
practice  charge  arose. 

(g)  Respondent's  acts  and  conduct  hereinabove 
mentioned  constitute  an  unfair  labor  practice  within 
the  meaning  of  Section  8  (b),  subsection  4  (D)  of 
the  Act. 

(h)  Respondent's  acts  and  conduct  hereinabove 
mentioned  have  a  substantial  relation  to  trade, 
traffic,  and  transportation  among  the  several  states 
and  tend  to  lead  to  labor  disputes  burdening  or 
obstructing  the  free  flow  of  commerce. 

(i)  Respondents,  unless  restrained  and  enjoined 
therefrom,  will  continue  to  engage  in  the  above  acts 
and  conduct  or  similar  or  related  acts  and  conduct 
in  violation  of  Section  8  (b),  subsection  4  (D)  of 
the  Act  and  which  tend  to  lead  to  labor  disputes 
burdening  or  obstructing  the  free  flow  of  com- 
merce. 

Conclusions  of  Law  ' 

1.  Westinghouse,  Edison  and  Stone  and  Webster  - 
are  engaged  in  interstate  commerce  within  the  i 
meaning  of  Section  2,  subsections  (6)  and  (7)  of  the  ; 

Act.  ; 

2.  Respondents  Council  and  Millwrights  are  I 
labor  organizations  within  the  meaning  of  Section  j 
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2,  subsection  (5)  and  Section  10  (1)  of  the  Act. 

3.  Respondent  Lloyd  A.  Mashburn  is,  and  at  all 
times  material  herein  has  been,  an  agent  of  respond- 
ent Council,  and  respondent  Herman  Barbaglia  is, 
and  at  all  times  material  herein  has  been,  an  agent 
of  respondent  Millwrights,  within  the  meaning  of 
Section  8  (b)  of  the  Act. 

4.  The  Court  has  jurisdiction  of  the  parties  and 
the  subject  matter  of  this  proceeding,  and,  under 
Section  10  (1)  of  the  Act  has  authority  to  grant 
injunctive  relief. 

5.  There  is  reasonable  cause  to  believe  that  re- 
spondents have  engaged  in,  are  engaged  in,  and, 
unless  restrained  and  enjoined  therefrom,  will  con- 
tinue to  engage  in,  an  unfair  labor  practice  within 
the  meaning  of  [96]  Section  8  (b),  subsection  4  (D) 
of  the  Act,  affecting  commerce  within  the  meaning 
of  Section  2,  subsections  (6)  and  (7)  of  the  Act,  and 
that  a  continuation  of  this  practice  will  impair  the 
policies  of  the  Act  as  set  forth  in  Section  1  (b) 
thereof. 

6.  Section  8  (b) ,  subsection  4  (D)  of  the  Act  does 
not  exceed  the  bounds  of  Congressional  power  to 
regulate  commerce  nor  is  this  section  violative  of 
the  First,  Fifth  or  Thirteenth  amendments  to  the 
Constitution. 

7.  Pending  the  final  adjudication  of  the  National 
Labor  Relations  Board  with  respect  to  the  matters 
herein,  it  is  just  and  proper  that  respondents,  their 
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agents,  servants,  employees,  attorneys,  and  all  other, 
persons  acting  in  active  concert  or  participation' 
with  them,  be  enjoined  and  restrained  from  the  com- 
mission of  the  above  acts  and  conduct  or  similar 
or  related  acts  or  conduct  or  repetitions  thereof,     i 

In  accordance  herewith  an  injunction  shall  issue 
forthwith  against  respondents  as  prayed,  pending 
fmal  adjudication  of  the  Board  of  the  matters 
herein. 

Made  and  entered  at  Los  Angeles,  California, 
this  8th  day  of  June,  1949.  | 

/s/  LEON  R.  YANKWICH,  j 

L^.S.  District  Judge. 

Receipt  of  a  copy  of  this  document  on  May  31, 
1949  at  3  p.m.  is  hereby  acknowledged.  Disapproved 
as  to  form.    Objection  will  be  filed.  j 

/s/  ARTHUR  OARRETT,  | 

Attorney  for  Respondents. 

[Lodged]  :     May  31,  1949.  i 

! 

[Endorsed]  :     Filed  June  8,  1949.  [97]  ^ 
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In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division 

No.  9629-Y 

HOWARD  F.  LEBARON,  Regional  Director  of 
the  Twenty-First  Region  of  the  National  Labor 
Relations  Board,  for  and  on  Behalf  of  the  Na- 
tional Labor  Relations  Board, 

Petitioner, 
vs. 

LOS  ANGELES  BUILDING  AND  CONSTRUC- 
TION TRADES  COUNCIL;  and  Its  Agent 
LLOYD  A.  MASHBURN;  MILLWRIGHT 
AND  MACHINERY  ERECTORS,  LOCAL 
1607  OF  UNITED  BROTHERHOOD  OF 
CARPENTERS  AND  JOINERS  OF  AMER- 
ICA, A.F.L. ;  and  Its  Agent  HERMAN  BAR- 
BAGLIA, 

Respondents. 

DECREE 

This  cause  came  on  to  be  heard  upon  the  verified 
petition  of  Howard  F.  LeBaron,  Regional  Director 
of  the  Twenty-First  Region  of  the  National  Labor 
Relations  Board,  on  behalf  of  said  Board,  for  a 
temporary  injunction  pending  adjudication  by  the 
Board  of  the  matters  involved,  and  a  rule  to  show 
cause  why  injunctive  relief  should  not  be  granted. 
The  Court  upon  consideration  of  the  petition,  re- 
turn, points  and  authorities,  documentary  evidence, 
rJTidavits  and  oral  argument  of  counsel  for  the  par- 
ties, and  after  consideration  of  Respondents'  objec- 
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tions  to  Petitioner's  [98]  proposed  findings  of  fact 
and  conclusions  of  law,  duly  made  and  entered  its 
findings  of  fact  and  conclusions  of  law. 

It  is,  therefore,  by  this  Court, 

Ordered,  Adjudged,  and  Decreed  that  respond- 
ents Los  Angeles  Building  and  Construction  Trades 
Council,  Lloyd  A.  Mashburn,  Millwright  and  Ma- 
chinery Erectors,  Local  1607,  of  United  Brother- 
hood of  Carpenters  and  Joiners  of  America,  A.F.L., 
and  Herman  Barbaglia,  and  each  of  them,  their 
agents,  servants,  employees,  attorneys  and  all  per- 
sons in  active  concert  or  participation  with  them, 
be  and  they  hereby  are,  restrained  and  enjoined, 
pending  the  final  adjudication  by  the  National  La- 
bor Relations  Board  of  the  matters  herein  in- 
volved, from: 

Engaging  in,  or  inducing  or  encouraging  the 
employees  of  Stone  and  Webster,  Westinghouse, 
or  any  other  employers,  to  engage  in  a  strike  or 
concerted  refusal  in  the  course  of  their  employ- 
ment, to  use,  manufacture,  process,  transport  or 
otherwise  handle  or  w^ork  on  any  goods,  articles  or 
materials  or  commodities  belonging  to  or  utilized 
by  Stone  and  Webster,  Westinghouse  or  any  other 
employer  engaged  on  the  construction  project  for 
Edison  at  Redondo  Beach,  California,  or  to  per- 
form services  for  Stone  and  Webster,  Westing- 
house, or  any  other  employer  on  said  project,  where 
an  object  thereof  is  to  force  or  require  Westing- 
house and/or  Stone  and  Webster  to  assign  the 
work    of    installing    steam    turbine    generators    to 
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members  of  respondent  Millwrights,  rather  than 
to  employees  of  Westinghouse  who  are  now  mem- 
bers of  Machinists,  or  any  other  labor  organization, 
unless  respondent  Millwrights  is  certified  by  the 
Board  as  the  bargaining  representative  for  the  em- 
ployees performing  such  work. 

Dated  at  Los  Angeles,  California,  within  said 
District  and  Division  this  8th  day  of  June,  1949, 
at  the  hour  of  10  o'clock  a.m. 

/s/  LEON  R.  YANKWICH, 
U.  S.  District  Judge. 

Receipt  of  a  copy  of  this  document  on  May  31, 
1949,  at  3  p.m.,  is  hereby  acknowledged.    It  is  ap- 
l^roved  as  to  form.  Objections  will  be  filed. 
Judgment  entered  June  10,  1949. 

/s/  ARTHUR  GARRETT, 

Attorney  for  Respondents. 

[Lodged]  :     May  31,  1949. 
[Endorsed] :     Filed  June  8,  1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Clerk  of  the  Above-Entitled  Court,  the  Peti- 
tioner Above  Named,  and  to  His  Attorneys, 
Robert  N.  Denham,  David  P.  Findling,  Win- 
throp  A.  Johns,  Charles  K.  Hackler,  and  Je- 
rome Smith: 
Notice  is  hereby  given  that  Los  Angeles  Building 

and   Construction   Trades   Council;   and   its   agent 
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Lloyd  A.  Mashburn;  Millwright  and  Machinery 
Erectors,  Local  1607,  of  the  United  Brotherhood 
of  Carpenters  and  Joiners  of  America,  A.F.L. ;  and 
its  agent  Herman  Barbaglia,  respondents  herein, 
and  each  of  them,  hereby  appeal  to  the  Court  of 
Appeals  for  the  Ninth  Circuit  from  that  certain 
judgment  entered  in  this  action  on  [100]  June  10, 
1949,  in  favor  of  the  petitioner  and  against  respond- 
ents and  granting  an  injunction  against  respond- 
ents, and  from  each  and  every  part  of  said  judg- 
ment. 

Dated  this  8th  day  of  July,  1949. 

/s/  ARTHUR  GARRETT, 

Attorney  for  Respondents. 
[Endorsed] :     Filed  July  8,  1949.  [101] 
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RESPONDENTS'  EXHIBIT  A 

AFFIDAVIT  OF  ARTHUR  GARRETT 

State  of  California, 
County  of  Los  Angeles — ss. 

Arthur  Garrett,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  an  attorney,  duly  licensed  in  the  Courts 
of  the  State  of  California  and  in  this  Federal  Dis- 
trict Court,  and  is  attorney  for  the  respondents 
herein. 

That  pursuant  to  the  provisions  of  Section  10-k 
of  the  National  Labor  Relations  Act,  as  amended 
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Respondents'  Exhibit  A — (Continued) 
June  23,  1947,  (61  Stat.  136  et  seq;  29  U.S.C.A.  Sup. 
I  Sec.  141  et  seq)  hereinafter  called  the  Act,  the 
National  Labor  Relations  Board,  hereinafter  called 
the  Board,  conducted  a  hearing  in  Los  Angeles,  Cal- 
ifornia, on  March  10,  11,  14,  15,  17,  18,  21,  22,  23 
and  24,  1949,  before  James  V.  Altieri,  hearing  offi- 
cer designated  to  conduct  said  hearing  by  said 
Board,  upon  the  charge  and  first  amended  charge 
attached  to  the  petition  herein,  pursuant  to  a  no- 
tice of  hearing  issued  by  said  Board.  That  in  said 
hearing  evidence  under  oath,  both  oral  and  docu- 
mentary, was  adduced,  and  an  official  transcript 
made  and  returned  to  and  filed  with  said  Board,  a 
copy  of  which  is  in  affiant 's  ]30ssession.  That  in  said 
hearing  affiant  represented  Los  Angeles  Building 
and  Construction  Trades  Council  and  Lloyd  A. 
Mashburn,  respondents  here,  and  that  affiant  was 
present  at  all  times  durmg  every  session  of  said 
hearing  at  w^hich  evidence  was  taken.  That  the 
statements  of  witnesses  set  forth  below  were  made 
at  said  hearing  under  oath,  heard  by  affiant  and  re- 
ported in  said  transcript;  transcript  references  are 
to  that  transcript.  The  attorneys  whose  names  ap- 
pear in  the  excerpts  are  Garrett,  representing  the 
two  respondents  as  above  mentioned;  Smith,  Je- 
rome, representing  the  Board;  Binkley,  represent- 
ing Westinghouse ;  Trautman,  representing  Stone 
and  Webster ;  Smith,  William  French,  representing 
Edison;  and  Ryder,  and  White,  representing  the 
International  Association  of  Machinists,  also  known 
as  I.A.M. 


126  L.  A.  Bldg.,  Constr.  Tr.  Council,  et  al 

Resi^ondents'  Exhibit  A — (Continued) 
The  Board  designation  of  this  case  is  21  CD.  19, 
and  pursuant  to  said  hearing  and  after  taking 
briefs,  the  Board  issued  its  decision  on  May  11, 
1949,  a  copy  thereof  being  received  by  affiant  on 
May  13,  1949.  [2] 

EVIDENCE  RELATING  TO  ALLEGED  UN- 
FAIR LABOR  PRACTICE  BY  WESTING- 
HOUSE  AND  INTERNATIONAL  ASSOCI- 
ATION OP  MACHINISTS 

WILLIAM  L.  BUDGE 

Transcript,  Volume  III,  page  264  to  272* : 

'^Q.  Now,  with  respect  to  the  section  of  installa- 
tion employees  below  the  supervising  engineer, 
would  you  describe  the  method  with  which  these 
employees  are  selected'? 

A.  These  employees  are  selected  directly  from 
the  local  unions,  depending  upon  the  craft  desired. 

Q.  What  craft  unions  do  you  go  to  to  arrange 
for  the  supplying  of  installation  employees? 

Mr.  Binkley:  Just  a  minute.  I  am  wondering 
if  you  could  be  a  little  more  specific.  In  this  case 
or  throughout  the  United  States,  or 

Mr.  Ryder:  We  are  referring  specifically  to  the 
installation  work  at  the  Redondo  Beach  plant. 

Q.  (By  Mr.  Ryder) :  To  which  craft  unions  did 
you  apply  for  the  supplying  of  installation  em- 
ployees ? 

*Machinists  Exhibits  1-A,  1-B,  1-C,  5-A  and  5-B 
attached  hereto  as  Exhibits. 
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Respondents'  Exhibit  A — (Continued) 
(Testimony  of  William  L.  Budge.) 

Mr.  Garrett :  That  is  assuming  a  fact  not  in  evi- 
dence. There  is  no  evidence  that  this  witness  filled 
any  of  those  positions  himself. 

Hearing  Officer  Altieri:  Just  a  minute,  Mr. 
Budge.  You  testified,  Mr.  Budge,  it  was  the  prac- 
tice on  the  job  to  select  personnel,  field  engineers 
from  the  local  union,  depending  on  the  crafts  de- 
sired or  needed. 

Now,  did  you,  in  order  to  select  personnel  for 
the  installation  of  the  turbines  on  the  Redondo 
Beach  project,  did  you  or  anyone  under  your  su- 
pervision apply  to  local  unions  for  personnel  on 
that  job? 

The  Witness :     That  is  right. 

Q.  (By  Mr.  Ryder)  :  Which  local  unions — did 
you  apply  to  the  Machinists  Union?  [3] 

A.     Yes,  we  applied  to  the  Machinists  Union. 

Q.    Which  local  was  that? 

Mr.  Garrett:  I  object.  In  spite  of  his  answer 
to  this  question,  this  witness  applied  to  anyone 
for  employees — his  response  to  your  question  sim- 
ply was  that  he  or  men  under  his  supervision  made 
application. 

Hearing  Officer  Altieri :  Do  you  want  to  ref rame 
your  question? 

Mr.  Garrett:  Objected  to  as  assuming  facts  not 
in  evidence. 

Q.  (By  Mr.  Ryder)  :  Mr.  Budge,  do  you  per- 
sonally engage  in  the  hiring  of  installation  em- 
ployees for  turbine-generator  installation? 
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Respondents'  Exhibit  A — (Continued) 
(Testimony  of  William  L.  Budge.) 

A.  On  one  or  two  instances  only  have  I  gone 
directly  to  the  union.  It  is  usually  carried  out  by 
Mr.  Scanlon. 

Q.  Does  Mr.  Scanlon  do  the  hiring  under  your 
direct  supei*vision  ? 

A.  That  is  right.  Either  Mr.  S-canlon  or  the  en- 
gineer in  charge  of  the  particular  job  has  the 
authority  to  hire  or  make  arrangement  for  the  hir- 
ing of  the  men. 

Q.  Does  the  supervising  engineer  or  Mr.  Scan- 
lon consult  with  you  with  respect  to  the  hirings? 

A.  They  consult  with  me  as  to  what  groups  we 
should  hire. 

Q.     Is  one  of  those  groups  Machinists'? 

A.    Yes,  sir. 

Q.     Is  another  of  those  groups  Riggers? 

A.    Yes,  sir. 

Q.     Is  another  of  those  groups  Electricians? 

A.    Yes,  sir. 

Q.     Is  another  of  those  groups  Pipefitters? 

A.    Yes,  sir. 

Q.  Now,  you  testified  that  on  one  or  two  occa- 
sions you  have  personally  contacted  the  supplying 
source  for  these  groups.  With  respect  to  those  oc- 
casions, that  either  the  one  or  both  occasions,  you 
refer  to  hiring  of  Machinists? 

A.     On  one  occasion,  yes. 

Q.     When  was  that? 

A.  I  don't  recall  what  occasion.  It  was  early 
in  1946.  [4] 
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Respondents'  Exhibit  A — (Continued) 
(Testimony  of  William  L.  Budge.) 

Q.  Whom  did  you  contact  with  respect  to  the 
supplying  of  labor. 

A.  I  contacted  someone  in  the  Machinists  or- 
ganization, asking  that  we  have  additional  men  sent 
on  the  job. 

Q.  With  respect  to  organization,  was  that  a  local 
of  the  Machinists  Union?  A.     Yes,  sir. 

Q.    Which  local  was  that? 

A.     That  was  the  Long  Beach  local. 

Q.     Do  you  know  the  number  of  that  local? 

A.     No,  I  don't. 

Q.  Who  was  the  individual  that  you  contacted 
early  in  1946? 

A.  For  the  specific  purpose  of  hiring  men,  I 
don't  recall  who  the  individual  was. 

Q.  Could  it  have  been  Mr.  Floyd  Smith,  the 
business  agent  of  the  Long  Beach  local? 

A.     It  could  have  been. 

Q.  Now,  referring  to  the  No.  2  House  Unit, 
wliich  is  the  unit  involved  in  this — the  start  of  the 
disjjute  that  lead  to  the  work  stoppage — did  you 
arrange  for  the  providing  of  installation  machin- 
ists on  that  unit? 

A.    No,  I  did  not  personally. 

Q.     Who  did?  A.    Mr.  Scanlon. 

Hearing  Officer  Altieri:  When  was  the  work 
started  on  the  installing  of  the  unit? 

The  Witness:  As  I  recall,  it  w^as  January  31st 
or  February  1st. 


130  L.  A.  Bldg.,  Constr.  Tr.  Council,  et  al 

Respondents'  Exhibit  A — (Continued) 
(Testimony  of  William  L.  Budge.) 

Hearing  Officer  Altieri:     1949? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Ryder) :  Mr.  Budge,  did  it  at 
any  time  since  the  installation  work  by  Westing- 
house — since  the  start  of  the  installation  work  at 
Westinghouse,  or  by  Westinghouse  at  the  Redondo 
Beach  plant,  at  any  time  have  you  discussed  with 
Mr.  Smith  wages  and  working  conditions,  wages 
and  hours  and  working  conditions  for  installation 
machinists  that  would  be  supplied  by  the  Long 
Beach  local? 

Mr.  Garrett :  That  is  assmning  a  fact  not  in  evi- 
dence, his  [5]  contact  with  Mr.  Smith. 

Hearing  Officer  Altieri:  Did  you  have  any  con- 
versations with  Mr.  Smith  on  the  subject? 

A.  Will  you  restate  the  first  part  of  the  ques- 
tion, please. 

(The  question  was  read.) 

The  Witness:  That  is,  at  any  time,  not  this 
particular  job? 

Q.     (By  Mr.  Ryder) :     Yes,  at  any  time. 

A.  Yes,  I  have  discussed  with  Mr.  Smith  wages 
and  hours  for  Machinists  at  the  Redondo  steam 
plant. 

Q.     Do  you  recall  when  you  first  did? 

A.  There  were  discussions  held  from  the  time 
that  we  started  in  December  of  1947.  When  we 
started  on  the  first  60,000  kilowatt  unit. 

Q.  Do  you  remember  the  substance  of  that  con- 
versation ? 


vs.  Howard  F.  LeBarofi,  etc.  131 

Respondents'  Exhibit  A — (Continued) 
(Testimony  of  William  L.  Budge.) 

A.  The  only  substance  I  remember  was  rates  and 
hours  with  regard  to  multiple  shift  work. 

Q.  Do  you  remember  any  subsequent  conversa- 
tions with  respect  to  rates  and  hours  with  Mr. 
Smith? 

A.  Yes,  from  time  to  time  I  have  discussed 
with  Mr.  Smith  rates  and  hours  prevailing  at  that 
time  or  prevailing  in  the  future. 

Q.  Did  you  at  any  time  exchange  correspondence 
with  Mr.  Smith  concerning  rates  and  hours'? 

A.  We  have  received  several  letters  from  Mr. 
Smith  stating  rates  and  hours. 

Q.  Do  you  have  those  letters  present  with  you 
in  the  hearing  room  ? 

A.     I  think  Mr.  Binkley  has  those  letters. 

Mr.  Ryder:  May  I  see  those  letters,  Mr. 
Binkley'? 

Mr.  Binkley:     Yes. 

Mr.  Ryder :  Do  you  have  the  original  of  this  let- 
ter of  December  29th,  addressed  to  Mr.  S.  M.  Scan- 
Ion,  Mr.  Binkley? 

Mr.  Binkley:  It  is  in  the  office  at  Pittsburgh 
or  Philadelphia. 

Mr.  Ryder :  Mr.  Examiner,  I  have  here  a  copy  of 
a  letter  of  [6]  December  29,  1947,  addressed  by 
Floyd  E.  Smith,  business  representative,  to  Mr. 
S.  M.  Scanlon,  the  Westinghouse  Corporation.  Also 
have  a  copy — evidently  the  original,  as  Mr.  Bink- 
ley states,  is  some  place  in  the  records  of  the  com- 
pany's offices,  perhaps  in  the  east. 
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I  would  like  to  introduce  a  photostatic  copy  of 
this  letter,  the  company's  copy. 

Hearing  Officer  Altieri:  I  don't  think  you  laid 
a  foundation  for  the  introduction  of  the  evidence. 
I  am  sure  no  serious  objection  will  be  urged  as 
to  the  fact  they  are  copies  rather  than  originals. 

Mr.  Binkley:  I  am  going  to  object  to  the  intro- 
duction. The  fact  they  are  copies,  I  have  no  ob- 
jection to  that. 

Mr.  Garrett;  I  have  no  objection  to  the  intro- 
duction of  the  letters. 

Mr.  Binkley:  I  would  like  to  be  enlightened  at 
this  time  on  the  purpose  of  this  offer  of  proof  and 
the  necessity  for  establishing  these  conversations  be- 
tween the  I.A.M.  and  Westinghouse.  We  already 
testified  there  were  conversations.  I  assume  this  is 
going  to  be  an  effort  to  prove  some  kind  of  a  con- 
tractual relationship  between  the  I.A.M.  and  West- 
inghouse. 

I  would  like  to  know  what  the  purpose  and  the 
materiality  of  the  testimony  at  this  time. 

Mr.  Ryder:  Mr.  Examiner,  it  is  my  intention 
to  offer  into  evidence  written  communications  be- 
tewen  the  Westinghouse  Corporation  and  local  un- 
ions, exchange  of  communications,  for  the  purpose 
of  indicating  a  continuing  relationship 

Hearing  Officer  Altieri :  Apparently,  there  is  go- 
ing to  not  be  any  objection  predicated  on  the  au- 
thenticity of  the  dociunents.  I  have  heard  only  one, 
going  to  the  materiality  of  them. 
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May  I  see  them? 

Mr.  Ryder:  Yes,  surely.  These  are  communica- 
tions that  were  addressed  by  the  union  to  repre- 
sentatives of  the  Westinghouse  [7]  Corporation. 

Mr.  Binkley:  I  withdraw  any  objection  to  the 
introduction  of  those  letters. 

Hearing  Officer  Altieri:  I  was  frankly  going  to 
receive  them.  Will  you  have  them  marked  for  iden- 
tification. ' ' 

WILLIAM  L.  BUDGE 

Transcript,  Volume  III,  page  274  to  278 : 

By  Mr.  Ryder : 

"Q.  Mr.  Budge,  you  have  testified  previously 
that  you  have  engaged  in  some  conversations  with 
Mr.  Smith  with  respect  to  hours  and  rates,  and  we 
have  introduced  into  evidence  some  communications 
from  Mr.  Smith  to  Mr.  Scanlon  and  Mr.  Long  of 
your  company,  with  respect  to  hours  and  rates. 

Do  you  consider  these  conversations  and  these 
communications  evidence  of  any  agreement,  at  least 
an  oral  agreement,  with  respect  to  hours  and  rates, 
the  International  Association  of  Machinists,  Local 
Lodge  1235,  represented  by  Mr.  Floyd  E.  Smith 

Mr.  Binkley:  I  am  going  to  object  to  that  on 
the  gTound  it  is  calling  for  a  conclusion  of  law. 

Hearing  Officer  Altieri:  I  will  sustain  the  ob- 
jection to  the  question. 

Mr.  Garrett:  May  the  record  show  we  make  the 
same  objection? 


134  L.  A.  Bldg.,  Constr.  Tr.  Council,  et  al 

Respondents'  Exhibit  A — (Continued) 
(Testimony  of  William  L.  Budge.) 

Hearing  Officer  Altieri:     Yes. 

Q.  (By  Mr.  Ryder)  :  Mr.  Budge,  has  the  West- 
inghouse  Corporation  been  governed  by  the  terms 
and  conditions  in  these  communications  that  are 
now  in  evidence,  with  respect  to  the  employment 
of  machinists  from  Local  Lodge  1235  *? 

Mr.  Binkley:  I  am  going  to  object  again  on  the 
ground  of  the  use  of  the  i)hrase  'be  governed.'  I 
think  it  calls  for  another  conclusion  of  the  witness. 
We  are  perfectly  willing  to  stand  on  the  conver- 
sations we  have  had  and  the  correspondence  we  have 
exchanged  [8]  with  the  union. 

If  the  question  is  have  they  paid  the  wage  rates 
mentioned  in  those  letters,  that  are  already  in  evi- 
dence, certainly,  I  will  permit  him  to  answer  that. 

Mr.  Garrett :  The  question  of  have  you  been  gov- 
erned always  calls  for  a  conclusion.  I  object  on 
that  ground. 

Q.  (By  Mr.  Ryder)  :  Have  you  observed  and 
paid  the  wage  rates  and  other  conditions  set  forth 
in  those  exhibits? 

Mr.  Garrett:  Same  objection.  He  can't  testify 
as  to  what  he  did  with  reference  to  a  document ;  he 
can  only  testify  about  what  his  company  did. 

Hearing  Officer  Altieri:     Overruled. 

Mr.  Binkley:  I  want  to  make  the  objection  that 
I  think  this  is  an  indirect  method  of  getting  a  state- 
ment from  this  witness  that,  in  his  opinion,  there 
is  some  kind  of  a  contract  existing  between  the 
Westinghouse  and  the  I.A.M. 
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If  the  Board,  after  hearing  the  evidence,  the  con- 
versations between  Westinghouse  and  I.A.M.  and 
the  letters  wants  to  rule  that  in  this  proceeding, 
so  far  as  it  is  concerned,  there  was  an  oral  agree- 
ment, that  is  all  right  with  me. 

But  I  don't  think  that  we  should  put  this  witness 
in  the  position  of  binding  himself  by  some  admis- 
sion which  is  an  admission  of  the  company,  since 
he  is  an  agent  of  the  company,  and  he  considered 
this  to  have  been  some  sort  of  a  contract. 

Hearing  Officer  Altieri:  The  last  question  was 
whether  he  as  a  supervisor  observed  these  condi- 
tions, whether  he  lived  up  to  the  conditions  con- 
tained in  these  letters,  in  the  employment  of  the 
Machinists. 

Is  that  the  question'? 

Mr.  Ryder :     That  is  right. 

Hearing  Officer  Altieri:  I  will  allow  him  to 
answer.  You  have  an  exception.  [9] 

Mr.  Garrett:  The  trouble  with  that  is  there  is 
no  evidence  that  this  witness  knew  about  these  let- 
ters at  the  time  they  are  dated.  The  bare  evidence 
here  upon  which  the  production  of  these  letters  was 
permitted  was  that  as  to  two  of  them,  he  had  knowl- 
edge of  their  being  in  the  files  of  Westinghouse 
Company.  The  other  I  think,  the  foundation  was 
somewhat  more  indefinite  than  that.  He  can't  tes- 
tify  

Hearing   Officer   Altieri:     The   question   is   sim- 
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ply,  Mr.  Garrett,  whether  the  company  has,  in  fact, 
paid  the  Machinists  in  accordance  with  the  terms 
that  are  contained  in  these  letters. 

I  think  the  witness  may  answer  whether  he  even 
knows  the  letters  were  in  existence  at  the  time 
or  not. 

Mr.  Garrett:  We  want  our  objection  noted.  We 
think  that  calls  for  a  conclusion. 

Hearing  Officer  Altieri:  You  have  your  objec- 
tion and  exception. 

Q.  (By  Mr.  Ryder)  :  Will  you  please  answer 
the  question? 

A.  To  my  knowledge  they  have  been.  So  far  as 
wages  and  hours  are  concerned." 

WILLIAM  L.  BUDGE 

Transcript,  Vol.  V,  pages  333  to  335: 

By  Mr.  Garrett: 

^'Q.  Did  you  make  the  original  labor  arrange- 
ments for  the  installation  of  the  first  unit "?  j 

A.     The  Westinghouse  Company  did.  I 

Q.     The  Westinghouse  Company  did*? 

A.     Yes,  sir. 

Q.  I  presume  yoTi  didn't  personally  make  those 
arrangements,  is  that  right?  I 

A.  I  personally  didn't  make  the  arrangements 
for  the  men  on  the  job. 

Q.  Now,  your  engineer  on  the  job  was  D'An- 
toni?  A.     That  is  right.  [10] 
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Q.  And  your  supervising  engineer  there  was 
Skaggs?  A.     Mr.  Scanlan. 

Q.     Mr.  Scanlan?  A.     Yes. 

Q.  I  suppose  then,  so  far  as  you  know,  the  labor 
involved  in  the  installation  of  the  first  unit  was 
arranged  for  by  one  or  the  other  of  them,  is  that 
correct?  A.     That  is  right,  sir. 

Q.  Did  you  give  them  any  directions  as  to  how 
they  were  to  arrange  to  get  that  labor? 

A.     Yes,  sir. 

Q.  Did  you  give  them  those  directions  as  a  re- 
sult of  any  directives  that  had  been  given  to  you 
or,  as  a  matter  of  your  own  judgment? 

A.     As  a  matter  of  my  own  judgment. 

Q.  In  other  words,  you  exercised  your  discretion 
in  that  matter  ?  A.     That  is  right. 

Q.  In  the  installation  of  the  first  unit,  what 
unions  did  you  have  Mr.  Scanlan  or  Mr.  D'Antoni 
contact  ? 

A.  On  the  installation  of  the  first  60,000  kilo- 
watt unit  I  had  them  contact  the  union  that  repre- 
sents the  riggers,  or  iron  workers,  the  union  that 
represents  the  pipe  fitters  and  the  union  that  repre- 
sents the  machinists,  and  the  union  that  represents 
the  electricians. 

Q.  In  other  words,  you  had  them  contact  the 
Iron  Workers,  the  I.B.E.W.,  the  United  Associa- 
tion, that  is,  the  Pipe  Fitters,  and  the  I. A.M.,  is 
that  coiTect? 
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A.  The  I.B.E.W.,  I  assume,  is  the  Electrical 
Union  ? 

Q.     That  is  right.  A.     Yes."  [11] 

WILLIAM  L.  BUDGE 
Transcript,  Vol.  V,  pages  343  to  346 : 

''Q.  Now,  I  think  you  stated  the  other  day  on 
your  direct  examination  that  when  Mr.  Barbaglia 
demanded  that  Millwrights  be  put  on  the  work  you 
were  doing  you  told  him,  in  effect,  that  couldn't 
be  done  without  the  consent  of  the  Southern  Cali- 
fornia Edison  Company. 

Mr.  White:  I  object  to  that  question  as  assum- 
ing a  fact  not  in  evidence.  I  don't  remember  any 
testimony  of  this  witness  that  Mr.  Barbaglia  made 
any  demand  on  him  to  put  Millwrights  on  the  job. 
I  believe  he  called  him  on  the  phone  and  they  had 
a  conversation. 

Hearing  Officer  Altieri :  I  will  sustain  the  ob- 
jection.  I  think  that  is  true. 

Mr.  Garrett:  No.  It  was  in  connection  with  the 
telephone  conversation  he  had  with  Mr.  Mashburn. 

Q.  (By  Mr.  Garrett):  You  told  him,  I  be- 
lieve, that  the  men  you  were  using  couldn't  be 
replaced  with  Millwrights,  at  least,  until  you  con- 
sulted Southern  California  Edison?  Is  that  about 
what  the  conversation  was? 

A.  As  I  recall,  the  conversation  was  something 
like  this:  That  I  felt  I  could  not  change  the  craft 
at  the  present  time,  unless  it  was — unless  I  was  in- 
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structed  to  by  the  customer,   as  it  would  impair 
other  jobs  I  had  in  operation. 

Q.     For  the  customer? 

A.  Not  for  the  customer.  I  didn't  make  that 
statement. 

Q.  What  do  you  mean  by  saying  it  would  im- 
pair other  jobs  you  had  in  operation? 

Q.  The  Southern  California  Edison  Company  is 
not  the  only  company  that  we  are  doing  installation 
work  for. 

Q.  You  are  installing,  in  other  words,  equipment 
for  other  customers  than  the  Southern  California 
Edison  Company  at  the  [12]  same  time,  is  that 
correct?  A.     That  is  correct. 

Q.  You  feared  if  you  hired  on  the  Southern 
California  Edison  job  to  do  the  installation  work 
members  of  any  other  union  than  the  I.A.M.  that 
the  I.A.M.  might  undertake  reprisals  against  the 
Westinghouse  Company  on  these  other  jobs,  is  that 
what  your  meaning  was? 

The  Witness:  I  would  like  you  to  state  that 
again.  Would  you  read  it  back  to  me? 

(The  question  was  read.) 

Mr.  Binkley:  Is  that  material?  I  object  to  it  on 
that  ground. 

Mr.  Ryder:  I  object  to  that  question.  There  is 
no  foundation  in  the  direct  testimony  that  Mr. 
Budge  gave  concerning  this  implied  type  of  infor- 
mation that  Mr.  Garrett  desires  of  this  witness  at 
this  time  on  cross-examination. 
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Hearing   Officer   Altieri:     Have   you   gentlemen   j 
fully  stated  your  objections'?  I 

Mr.  Ryder:     Yes.  ■ 

Hearing  Officer  Altieri:  The  objection  is  over- 
iTiled. 

The  Witness:     I  would  like  to  answer  that  ques- 
tion in  this  manner:    That  you  state  that  I  could 
not  or  would  not  hire  any  other  unions.    But  we 
had  other  unions  on  the  job,  at  the  present  time. 
Other  unions  on  the  job  at  the  present  time.    And    ; 
as  far  as  fear  of  reprisals  was  concerned,  we  have    \ 
no  fear  of  reprisals.  I  don't  know  what  your  mean-   i 
ing  of  'reprisals'  is.    That  could  mean  anything.    ] 

Q.  (By  Mr.  Garrett) :  Let  me  put  it  this 
way : - 

Hearing  Officer  Altieri:  Let's  not  go  too  deeply  : 
into  this.  Only  answer  in  relation  to  what  3^ou  j 
meant  when  you  made  that  statement  to  Mr.  Mash- 
burn. 

The  Witness:  I  meant  we  had  Machinists  em- 
ployed on  other  jobs  [13]  and  that  possibly  action 
would  be  taken  on  those  other  jobs. 

Q.     (By  Mr.  Garrett)  :     By  the  I.A.M.? 

A.  I  didn't  know  who  it  would  be  by,  but  I  dis- 
liked to  start  to  rock  the  canoe  in  the  middle  of  a 
job. 

Q.  In  other  words,  it  was  more  like  this:  If 
you  replaced  the  I.A.M.  people  with  Millwrights 
on  the  Southern  California  Edison  job  and  started 
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the  procedure  of  replacement,  you  anticipated,  of 
course,  that  it  might  be  necessary  to  carry  through 
the  policy  of  replacement  on  the  job. 

Mr.  Ryder:  I  object  again  to  the  question.  We 
are  going  into  quite  a  field  of  speculation  on  this 
cross-examination. 

Hearing  Officer  Altieri:  Have  you  finished,  Mr. 
Ryder? 

Mr.  Ryder:     Yes. 

Hearing  Officer  Altieri :     Overruled. 

The  Witness:  Well,  there  is  another  point,  of 
course,  that  was  in  my  mind.  Not  being  aware  of 
all  the  intricacies  of  unfair  labor  charges,  as  long  as 
I  had  hired  a  particular  craft,  I  must  have  in  at 
least  my  own  estimation  some  well  founded  rea- 
sons for  discontinuing  the  work  of  that  craft,  un- 
less the  work  was  unsatisfactory." 

WILLIAM  L.  BUDGE 

Transcript,  Volume  V,  pages  377  to  378: 

'^Q.  (By  Mr.  Garrett) :  Do  you  recall  a  con- 
versation you  had  with  Lloyd  Mashburn  about  Feb- 
ruary 1st  of  this  year?  A.     Yes. 

Q.  You  testified  about  it  on  direct  examina- 
tion on  Monday?  A.     Yes. 

Q.     Do  you  recall?  A.     Yes. 

Q.  Did  you  tell  him  that  to  change  from  Ma- 
chinists to  Millwrights  would  affect  other  jobs  that 
you  had  going  on  at  the  time  ? 

A.     I  told  him  that  I  felt  a  changing  would  im- 
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pair  other  jobs  that  I  had  going  on  at  that  time. 

Q.  And  they  were  jobs  other  than  the  Edison 
job,  is  that  right?  A.     That  is  correct. 

Q.  Well,  did  you  tell  him  definitely  that  you 
would  not  replace  the  I.A.M.  people  with  Mill- 
wrights, or  did  you  tell  him  that  you  would  have 
to  talk  to  Edison  Company  about  it? 

A.  I  neither  told  him  I  would  or  I  would  not. 
I  told  him  that  to  change  labor  it  would  have  to  be 
from  a  request  by  the  Southern  California  Edison 
Company. 

Q.  Did  you  tell  him  you  would  take  it  up  with 
them  or  was  the  matter  just  left  that  way? 

A.     The  matter  was  just  left  that  way." 

WILLIAM  L.  BUDGE 

Transcript,  Volume  V,  pages  407-412. 

By  Mr.  Garrett : 

"Q.  It  is  a  fact,  is  it  not,  that  throughout  the 
installation  work  at  the  Redondo  Beach  steam  plant, 
on  the  work  in  dispute  between  the  Millwrights  and 
the  I.A.M.,  you  hired  members  of  the  I.A.M.  to  do 
that  work  exclusively? 

A.  Well,  no  one  has  explained  to  me  and  I  am 
not — just  what  work  you  are  referring  to,  as  to  nuts 
and  bolts  and  pipe  and  electrical  coiuiections  ? 

Hearing  Officer  Altieri:  Mr.  Budge,  don't  you 
know  the  work  involved  in  the  dispute  between  the 
Millwrights  and  the  Machinists? 
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The  Witness:  I  don't  know  how  far  these  people 
intend  to  carry  this  thing  out. 

Mr.  Ryder:  Mr.  Examiner,  we  are  intending  to 
use  an  expert,  Mr.  Scanlan,  for  the  testimony  on  this 
work,  who  is  in  direct  supervision,  for  a  thorough 
examination  as  to  what  the  work  there  is  a  dispute 
about. 

Hearing  Officer  Altieri:  We  are  splitting  hairs 
in  relation  to  Mr.  Garrett's  question.  What  he  is 
trying  to  find  out  is  you  [15]  didn't  use  Millwrights, 
you  used  Machinists. 

The  Witness :    That  is  correct. 

Hearing  Officer  Altieri:  You  didn't  use  Mill- 
wrights on  your  installation  work,  did  you? 

The  Witness :    No,  sir. 

Q.  (By  Mr.  Garrett) :  You  used  Machinists 
exclusively  then,  didn't  you? 

Hearing  Officer  Altieri :  Well,  that  gets  us  back 
into  the  controversial  aspect  of  it.  Why  don't  you 
consider  your  question  as  to  it? 

Q.  (By  Mr.  Garrett) :  Did  you  have  any  deal 
with  Smith  not  to  use  any  men  except  his? 

A.     No,  sir. 

Mr.  Ryder:    I  object  to  that. 

Hearing  Officer  Altieri:  It  has  been  answered, 
Mr.  Ryder. 

Q.  (By  Mr.  Garrett)  :  It  just  happened  you 
didn't  hire  any  men  except  from  Smith  to  do  that 
particular  type  of  work? 
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Mr.  Binkley:    I  object  to  that  as  argumentative. 

Hearing  Officer  Altieri:     Sustained. 

Q.  (By  Mr.  Garrett)  :  Did  you  ever  consider 
for  the  doing  of  any  of  that  work  of  setting  or 
installing  your  turbo-electric  generators  the  hiring 
of  any  men  from  anyone  except  thrugh  Mr.  Smith's 
union  ^ 

Mr.  White:  That  has  been  asked  and  answered 
about  four  times;  repetition. 

Hearing  Officer  Altieri:  Go  ahead  and  answer, 
if  you  can. 

The  Witness:  We  made  a  decision  to  use  a  par- 
ticular type  of  men  who  proved  satisfactory,  so 
there  was  no  reason  to  do  otherwise. 

Hearing  Officer  Altieri :  Mr.  Garrett,  is  this  | 
further  questioning  in  relation  to  the  material  that  j 
was  brought  out  on  redirect,  or  are  you  now  launch-  ! 
ing  a  new  cross-examination? 

Mr.  Garrett:    It  relates  to  the  redirect.  [16] 

Hearing  Officer  Altieri:    All  right. 

Q.  (By  Mr.  Garrett)  :  So  you  made  a  decision, 
you  say,  to  use  men  supplied  b}^  the  I.A.M.  When 
did  you  make  that  decision  ? 

Mr.  Binkley:  Wait  a  minute.  Let's  have  the 
question  read. 

(The  question  was  read.) 

The  Witness:  Our  using  Machinists  started  in 
January  or  February  of  1946,  on  prior  jobs. 

Q.     (By  Mr.  Garrett) :     Is  that  when  you  made 
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your  decision  to  hire  Machinists,  members  of  the 
I.  A.M.? 

A.  That  is  when  we  hired  I.A.M.  for  the  first 
time,  w^hen  I  hired  them  for  the  first  time. 

Q.  Thereafter,  you  never  hired  members  of  any 
other  union  to  do  that  work? 

Hearing  Officer  Altieri :  Are  we  going  to  get  back 
in  that  matter  ?  We  debated  a  little  bit  before  about 
that,  Mr.  Garrett.  By  "work"  you  mean  the  work 
your  Building  Trades  Council  considered  Mill- 
wrights work? 

Mr.  Garrett:    That  is  right. 

Q.  (By  Mr.  Garrett) :  Do  you  understand  in 
general  the  work  of  setting  and  installing  the  ma- 
chinery ? 

A.     We  have  used  Machinists  from  that  time  on. 

Q.  Did  you  ever  communicate  the  fact  that  you 
were  going  to  use  Machinists  only  from  that  time 
on  to  any  member  of  the  Machinists  Union? 

A.     No,  sir,  I  did  not. 

Q.  But  .you  told  Mr.  Mashburn  you  couldn't 
change  that  practice,  at  least  you  couldn't  until 
Southern  California  Edison  might  intervene? 

Mr.  Binkley :  I  object  to  that  as  having  already 
been  asked  and  answered. 

Hearing  Officer  Altieri :    Objection  sustained. 

Mr.  William  Smith:  I  object  to  it  as  contrarj^ 
to  the  evidence.  [17] 

Hearing  Officer  Altieri:     Sustained. 
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Q.  (By  Mr.  Garrett)  :  Now,  I  take  it  that  in 
deciding  to  use  members  of  the  I.A.M.  on  that  instal- 
lation work  you  disregarded  entirelj^  the  union 
affiliation  of  the  other  men  who  might  be  working  on 
the  job  for  Stone  and  Webster  or  their  subcon- 
tractor ? 

Mr.  White:     I  object  to  that. 

Hearing  Officer  Altieri:  Sustained.  What  are 
we  going  to  start  trying,  an  unfair  labor  practice 
case  against  Westinghouse,  Mr.  Garrett? 

Mr.  Garrett:  Well,  I  think  that  anything  that 
tends  to  show  a  form  of  collusive  action  between  the 
complaining  union  and  the  complaining  employer 
here 

Mr.  Ryder:    Mr.  Examiner, 

Hearing  Officer  Altieri :  Just  a  minute.  Let  him 
finish. 

Mr.  Garrett:    might  be  relevant.    I  think  it 

might  be  relevant  to  inquire  into  that. 

Hearing  Officer  Altieri:  The  last  previous  ques- 
tion, I  believe,  was  objected  to  and  the  objection  was 
sustained.   Let's  carry  on. 

Mr.  Garrett :  I  want  to  say,  after  all,  a  jurisdic- 
tional strike,  the  provisions  of  the  Act  are  not,  I 
don't  believe,  designed  to  assist  employers  to  get 
away  with  unfair  labor  practices. 

Hearing  Officer  Altieri :    I  would  agree  with  that . 

Mr.  Binkley:  I  would  like  to  say  that  if  it  is 
collusive  of  the  employer,  without  any  contract  with 
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any  union,  to  hire  what  labor  he  thinks  can  best  do 
the  job,  then  I  am  afraid  we  will  have  to  stipulate 
to  it. 

Mr.  White :  Particularly,  in  view  of  the  activity 
of  Mr.  Garrett's  client. 

Hearing  Officer  Altieri:  All  right,  gentlemen. 
Go  ahead. 

Q,  (By  Mr.  Garrett) :  Did  you  make  any  in- 
quiry whether  or  not  there  existed  other  sources  of 
competent  labor  for  doing  your  particular  type  of 
work?  [18] 

A.  Of  course,  when  we  started  this  installation 
Work  in  1946  I  checked  with  other  manufacturers  of 
similar  equipment,  to  see  who  had  been  doing  the 
work  over  the  past  number  of  years,  which,  of 
course,  has  a  lot  to  do  with  what  type  of  people  you 
hire.  To  my  knowledge  the  Machinists  Union  had 
been  exclusively. 

Q.  Now,  which  other  manufacturers  of  similar 
equipment  did  you  check  with  % 

A.  Well,  we  checked  with  the  G.  E.  Company. 
And  we  checked  with  AUis-Chalmers  Company. 

Q.     Just  the  two?  A.     Yes. 

Hearing  Officer  Altieri :  Did  you  deny  employ- 
ment to  anyone  on  this  job  because  of  his  union 
affiliation  ? 

The  Witness :    No,  sir. 

Q.  (By  Mr.  Garrett)  :  You  didn't  hire  anybody 
but  members  of  the  I. A.M.  on  the  particular  work  in 
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dispute  between  them  and  the  Millwrights,  did  you  ? 

Mr.  White:  There  is  no  evidence  in  this  record 
to  show  that  to  be  a  fact;  that  assumes  a  fact  not 
in  evidence. 

Hearing  Officer  Altieri:  Don't  argue  it,  Mr. 
White.  If  you  have  any  objection  to  make,  make  it. 

Mr.  White:  I  object  on  the  ground  it  assumes 
a  fact  not  in  evidence. 

Hearing  Officer  Altieri:  I  will  sustain  the  objec- 
tion to  the  question. 

Q.  (By  Mr.  Garrett)  :  Now  did  you  have  any 
conversations  with  any  representatives  of  the  other 
A.F.L.  trades  about  the  Machinists  working  for 
you?" 

SAUL  M.  SCANLAN 
Transcript,  Vol.  V,  pages  417-433: 

By  Mr.  Ryder : 

"Q.  Will  you  please  state  your  name  and  ad- 
dress ? 

A.  Saul  Scan] an.  153  Corona  Avenue,  Long 
Beach,  California.  [19] 

Q.     By  whom  are  you  employed? 

A.     Westinghouse  Electric  Corporation. 

Q.     What  do  you  do? 

A.  Field  supervising  engineer.  My  work  is  in 
connection  with  the  service  and  erecting  of  new 
machinery  in  the  field,  working  out  of  Southern 
California,  Los  Angeles  office. 
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Q.  What  type  of  machinery  does  that  cover, 
Mr.  Scanlan? 

A.  That  covers  Turbo-generators,  heat  exchang- 
ers, marine  propulsion  and  auxiliaries  and  et  cetera. 

Q.     How  long  have  you  done  this  work? 

A.  I  entered  the  employment  of  the  Westing- 
house  Company  January  6,  1927. 

Q.  Has  your  employment  been  continuous  with 
Westinghouse  from  that  date  until  the  present  date  ? 

A.  There  were  two  breaks.  One  time  when  I  was 
on  an  absence  of  leave  in  1940,  until  the  day  war  was 
declared,  as  general  superintendent  of  the  Gulf 
Engineering  Company  in  New  Orleans. 

The  day  w^ar  was  declared  I  was  instructed  T 
would  have  to  sever  my  relations  and  return.  I 
returned  as  the  marine  supervisor  for  the  Gulf  arer, 
w^orking  out  of  the  Atlanta  office,  of  Westinghouse 
Electric  Corporation. 

Q.  Your  war  service  work  was  with  Westing- 
house, as  your  employer,  is  that  right? 

A.  That  is  right,  except  another  break  of  nine 
months  in  1943,  I  think,  from  about  November  1943 
until  September,  I  guess  it  was,  of  '44.  At  such 
time  I  w^as  assistant  machinery  superintendent  in 
the  Kraft  Shipyards  in  Philadelphia,  Pennsylvania. 

Q.  As  assistant  machinery  superintendent,  what 
were  your  duties  there? 

A.     My  duties  were  the  erection  of  all  machinery 
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and  ordnance,  guns,  propulsion  machinery,  anythuir, 
in  the  mechanical  line.  [20] 

Q.  Did  that  also  include  the  erection  and  instal- 
lation of  turbines  % 

A.  The  erection  of  turbines,  generators,  gears 
and  et  cetera. 

Q.  When  were  you  assigned  by  Westinghouse 
to  the  Southern  California  area? 

A.  I  rejoined  Westinghouse  Company  in  Novem- 
ber, November  1,  1944.  I  reported  to  our  San  Fran- 
cisco office  for  two  months,  with  instructions  that 
I  was  to  report  in  the  Los  Angeles  area  as  soon  as 
we  had  opened  this  office,  as  a  district  office. 

Q.  What  about  the  date,  about  what  dade  did  you 
come  to  this  Los  Angeles  area,  Mr.  Scanlan? 

A.     I  think  it  was  February  1,  1945. 

Q.  Has  your  work  been  confined  to  this  area 
since   February   1,   1945?  A.     That   is   right. 

Q.  Now,  will  you  briefly  describe  your  work  in 
this  area  ?  What  type  of  work  have  you  done  her^;  ? 

A.  Well,  the  first  part  of  my  time  here  was  in  — 
a  big  part  was  in  connection  with  the  marine  work 
in  the  progress  of  the  war,  in  the  shipyards,  super- 
vising over  the  erecting  engineers  and  repairs  to 
damaged  ships  and  machinery. 

Also,  central  and  industrial  work.  Industrial 
meaning  the  small  machines  in  the  industries 
throughout  Southern  California,  in  this  area. 
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Q.     What  type  of  machines  would  those  be? 

A.  They  were  in  all  cases  turbines,  turbo-gen- 
erators, turbo-mechanical  drives,  condensers  or  heat 
exchangers. 

Q.  Were  those  machines  in  general  Westing- 
house  products,  manufactured  by  Westinghouse  ? 

A.  In  every  case  they  were  Westinghouse  prod- 
ucts. 

Q.  What  installation  work  have  you  done  since 
you  have  been  [21]  in  the  Los  Angeles  area  with 
respect  to  steam  turbine  generators  in  power  plants  ? 

A.  The  first  job  would  be  the  house  unit  in  the 
harbor  steam  plant.  City  of  Los  Angeles. 

Q.     Could  you  specify  the  date,  if  you  can? 

A.  I  would  rather  not,  because  I  can't  give  you 
the  exact  date;  I  don't  know. 

Q.     The  early  part  of  a  certain  year,  perhaps? 

A.  I  would  say  it  would  be  1946.  I  don't  know, 
maybe  March  or  April;  somewhere  in  the  spring, 
I  think. 

Q.  How  many  installations  were  involved  in  this 
harbor  steam  plant? 

A.     How  many  to  date  at  this  particular  time? 

Q.  How  many  to  date  have  you  supervised  in 
the  harbor  steam  plant  since  you  originally  started 
there  ? 

A.  Five  units  all  told;  two  small  house  units 
rated  about  4,000  kw  and  one  rated  at  65,000  kw, 
3,600  rpm,  tandem  compound  machine. 
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Two  75,000,  one  of  which  is  in  the  process  of 
being  erected  at  this  time;  1,800  rpm,  75,000  kw 
rating. 

Q.     These  were  all  new  installations'? 

A.     These  were  all  new  installations. 

Q.  With  reference  to  the  harbor  steam  plant, 
did  you  also  supervise  any  repair  work  connected 
with  the  turbine  generators?  A.     Yes. 

Q.     How  many  would  you  estimate? 

A.  Well,  normally,  we  probably  have  three  or 
four  repair  jobs  going  on  at  the  same  time  of  each 
erection.  It  varies  considerably.  We  may  have 
four  one  day  and  nothing  the  next  day,  and  more 
than  we  can  handle  the  following  day. 

Q.  Mr.  Scanlan,  have  you  done  any  supervising 
with  respect  to  the  installation  or  repair  of  turbine 
generators  in  any  other  [22]  steam  power  unit  or 
plant?  A.     In  my  time  with  the  company? 

Q.     In  the  Los  Angeles  area. 

A.     In  the  Los  Angeles  area,  yes. 

Q.    Which  was  that? 

A.  The  Redondo  Southern  California  Edison 
Steam  Station.  Two  units,  one  of  60,000  kw,  3,600 
tandem  compound  machine.  And  one  of  6,000  com- 
plete expansion  quick  start  kw  machine.  We  began 
the  second  unit,  which  is  the  question  at  bar 
now 

Q.  By  the  'second  unit'  you  mean  the  second 
house  unit  concerning  which  this  dispute  is  about? 
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A.     I  mean  the  second  unit. 

Q.  In  connection  with  the  first  large  unit  and 
the  first  house  unit,  did  your  supervision  involve 
the  period  from  the  original  installation  until  the 
completion  of  those  units?  A.     It  did. 

Q.  Calling  your  attention  to  the  second  house 
unit,  did  your  installation  assignment  involve  the 
original  start  of  the  work  on  that  unit? 

A.     It   did. 

Q.  For  how  long  a  period  did  your  supervision 
on  the  second  house  unit  continue? 

A.  It  seems  to  me  like  we  started  to  get  some 
leveling  plates  around  Thursday  or  Friday,  one 
or  two  days  of  that  week,  and  the  machinery 
arrived  on  the  plant  site  over  the  weekend,  I  think. 
We  attempted — no,  it  had 

Q.  Could  you  state  what  weekend  that  was,  in 
terms  of  dates,  if  possible? 

A.  It  seems  to  me  like  that  was  about  January 
28th;  I  am  not  too  sure. 

Q.  Your  work  continued  up  till  then,  with  that 
unit? 

A.  Until  a  Tuesday,  that  is — no.  On  a  Tuesday 
I  was  [23]  called  to  the  plant  site.  Our  work  con- 
tinued about  a  week  on  after  that  Tuesday,  I  would 
say,  following. 

Mr.  Binkley:     What  year  are  we  talking  about? 

Hearing  Officer  Altieri :     Do  you  want  to  fix  dates 
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you  think  he  may  have  trouble  with?    Why  don't 
you  show  him  that  calendar  ? 

Q.  (By  Mr.  Ryder) :  I  have  a  calendar  here, 
Mr.  Scanlan.  Were  you  in  the  hearing  room  here 
when  there  was  some  testimony  given  as  to  the 
start  of  the  installation  work  of  the  second  house 
unit  on  January  31,  1949?  A.     Yes. 

Q.  To  your  recollection  could  that  be  the  date 
that  your  supervision,  your  supervisory  work 
started  on  that  second  house  unit? 

A.  Well,  my  work  is  lots  of  jDreliminary  work 
that  enters  into  it.  I  was  speaking  of  my  actual 
work,  rather  than  the  erecting  engineer's  time,  when 
he  starts. 

I  may  visit  a  plant  site  and  discuss  the  job  with 
the  people  charged  with  the  responsibility.  But  in 
the  main,  before  I  assign  the  engineer  to  do  the 
job  with  the  men  and  materials — it  is  all  prelimi- 
nary, so  when  he  comes  he  can  go  ahead  with  his 
job. 

Q.  Does  your  preliminary  work  prior  to  the 
actual  start  of  the  installation  involve  the  hiring  of 
crafts  employees  to  do  the  installation  work? 

A.     It  does. 

Q.  Directing  your  attention  now  to  the  first  unit, 
which  I  believe  was  the  60,000  kilowatt  unit,  when 
did  you  start  making  arrangements  for  the  hiring 
of  employees  for  that  installation  work? 

A.     Well,  if  you  consider  the  preliminaries  would 
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be  on  the  completion  of  the  second  unit  in  the 
Harbor  steam  plant,  which  was  completed,  I  would 
estimate  some  four  or  five  months,  [24]  maybe, 
before,  at  such  time  our  preliminaries  were  with 
the  Machinists  to  check  the  tools,  tools  damaged, 
to  give  us  a  list  and  what  we  would  require,  and 
what  they  thought  we  should  require  so  we  might 
get  prepared  and  be  ready  to  begin  the  erection  of 
the  Redondo  machine  on  its  arrival  at  the  site. 

Q.  Could  you  place  that  in  terms  of  date,  if 
possible,  Mr.  Scanlan?  Perhaps  we  can  determine 
something  by  terms — when  did  the  actual  installa- 
tion work  start  on  the  first  unit? 

A.  That  started  about  November,  sometime  the 
first  of  November.   It  seems  to  me 

Q.     Of  what  year?  A.     '37. 

Q.     1947,  you  mean?  A.     '47. 

Q.  At  that  time  did  you  contact  unions  with 
respect  to  employing  the  help,  employees  that  would 
be  necessary  to  the  installation  work? 

A.  I  think  some  three  or  four  weeks  before 
the  actual  erection  of  this  unit  started  I  either 
called  Mr.  Smith  or  met  him  on  a  job  site  some- 
where and  appraised  him  of  the  fact  that  we 
intended  to  begin  this  job  as  soon  as  material 
arrived,  and  that  I  would  require  men  of  certain 
qualifications. 

I  asked  him  to  keep  his  eyes  open  and  try  and 
have  those  men  available  at  that  time. 
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Q.  That  would  be  sometime  in  November  of  1947, 
would  3"ou  say? 

A.  That  would  be  somewhere  around  in  October, 
I  would  say. 

Q.     What  did  Mr.  Smith  say  at  that  time? 

A.  He  told  me  I  should  have  the  most  of  the 
former  men  who  had  worked  wdth  me,  who  had 
expressed  a  desire  to  come  back  on  a  job,  and  if 
there  was  any  changes  they  were  glad  to  make 
them  for  me.  [25] 

Q.     By  'former'  men  who  did  you  mean? 

A.     Former  machinists. 

Q.     Who  had  worked  with  you  where? 

A.  On  the  harbor  steam  job.  That  is,  the  City 
of  Los  Angeles  plant. 

Q.  Had  you  contacted  Mr.  Smith  or  anybody 
from  the  Machinists  Union  wdth  respect  to  hiring 
Machinists  for  the  harbor  steam  installation? 

A.     Yes,  on  the  first  unit. 

Q.    When  was  that? 

A.  It  was  in  the  spring  of  1946  sometime,  I 
think. 

Q.  How  did  you  make  that  contact,  Mr.  Scan- 
lan? 

A.  As  I  recall,  a  Mr.  Drew  was  our  steam  super- 
visor in  Mr.  Budge's  position  at  that  time. 

I  made  a  call  to  the  Machinists  Local  and  made 
an  appointment  with  Mr.  Smith  to  go  in  and  talk  to 
him. 
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The  idea  was  at  the  time  we,  knowing  we  were 
going  to  have  this  machine  to  erect,  as  the  machine 
was  sold  sometime  previous,  labor  costs  had  risen 
and  we  were  trying  to  get  the  best  qualified  man  to 
do  the  job  in  the  smallest  and  shortest  time. 

Working  on  that  assumption,  we  needed  Ma- 
chinists. The  natural  presumption  was  to  go  to  the 
Machinists  local  for  that  man,  that  class  of  man. 

Q.     Do  I  understand  you  and  Mr.  Drew 

A.     Yes. 

Q.     met  with  Mr.  Smith,  is  that  right? 

A.     That  is  right ;  in  the  local. 

Q.  Did  you  describe  to  Mr.  Smith  the  type  of 
men  you  needed?  A.     We  did. 

Q.  Did  Mr.  Smith  say  he  could  supply  those 
type  of  employees? 

A.  He  said  he  could  supply — he  had  those  men 
available  and  could  supply  them.  [26] 

Q.     Did  he  supply  those  employees? 

A.     He  did. 

Q.  For  all  the  units  in  the  harbor  steam  plant, 
you  have  previously  mentioned? 

A.  All  the  harbor  steam  units  or  any  of  the 
erecting  jobs  in  this  local  vicinity.  That  would  be 
Redondo  and  harbor  steam  plants. 

Q.  Now,  referring  you  again  to  yours  and  Mr. 
Drew's  first  meeting  with  Mr.  Smith,  did  you  at 
that  time  discuss  hours  and  rates  of  pay? 

A.     We  most  certainly  did. 
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Q.  Have  you  at  any  time  since  that  date  dis- 
cussed with  Mr.  Smith  hours  and  rates  of  pay? 

A.  Yes,  I  have,  on  various  occasions.  I  think 
there  were  two  raises  since  1946,  at  which  time  we 
discussed  these  increases.  I  informed  Mr.  Smith 
at  his  local  to  write  a  letter  to  that  effect,  and  if 
the  prevailing  wage  in  this  locality  was  being  paid 
by  other  people  doing  the  same  work  w^e  had  no 
other  alternative  but  to  comply. 

Q.  Did  Mr.  Smith  supply  those  letters,  to  your 
knowledge?  A.     He  did. 

Q.  I  w^ould  like  to  show  you  copies  of  letters  of 
Machinists  Exhibits  1-A  and  1-B,  and  ask  if  these 
are  the  letters  you  are  referring  to? 

A.     That  is  one  letter  (Indicating). 

Q.     That  is  one?  A.     That  is  one. 

Q.     That  is  1-B. 

A.     This  is  another  one,  1-A. 

Q.     1-A  is  another  one. 

A.  I  knew  of  this  letter,  but  I  didn't  receive  a 
copy  (indicating).  I  knew  it  w^as  coming  through. 
I  think  it  came  through  at  my  request. 

Q.  That  is  the  letter  Exhibit  1-C,  addressed  to 
Mr.  Long  of  [27]  the  accounting  department? 

A.  Yes.  I  think  it  was  at  my  direction  it  was 
mailed  to  Mr.  Long. 

Q.  Your  relationship  with  Mr.  Smith,  has  it 
been  a  continuing  one  from  your  first  contact  when 
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you  and  Mr.  Drew  met  with  him,  up  to  the  present 
time,  in  terms  of  supplying  labor? 

A.     It  has  been. 

Q.  Has  it  been  a  continuing  one  in  terms  of  ad- 
justments with  respect  to  rates  and  hours? 

A.     It  has  been. 

Q.  Now,  Mr.  Scanlan,  did  any  representative  of 
any  labor  organization,  other  than  the  Machinists 
Union  ever  contact  you  with  respect  to  your  em- 
ploying members  of  those  organizations  on  that 
Redondo  steam  plant  installation? 

A.  Other  than  the  normal  trades  or  crafts  that 
we  normally  use,  namely.  Machinists,  the  Pipefit- 
ters, Riggers,  the  Electricians. 

Q.  Did  the  Pipefitters  Union  ever  contact  you 
with  respect  to  requesting  the  work  being  done  by 
the  Machinists,  to  be  reassigned  to  them? 

A.     No. 

Q.  Did  the  Ironworkers  Union  ever  make  such 
a  request?  A.     No. 

Q.  Did  the  Electricians  Union  make  such  a  re- 
quest ?  A.     No. 

Mr.  Binkley:  I  object  to  these  questions.  I  think 
they  are  irrelevant  and  immaterial. 

Hearing  Officer  Altieri:  All  right.  I  supjjose  he 
is  done  with  them  now.  I  think  he  is  trying  to 
anticipate  something,  Mr.  Binkley.  I  am  not  sure. 
Go  ahead,  Mr.  Ryder. 

Q.     (By  Mr.  Ryder)  :     Did  any  union  make  any 
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request  with  respect  to  the  work  being  done  by  the 
Machinists  Union'? 

A.     Except  the  case  we  are  discussing  here  now. 

Hearing  Officer  Altieri:  What  month  of  this 
year  and  what  week'?  [28] 

Q.  (By  Mr.  Ryder)  :  Are  you  referring  now  to 
the  second  house  unit*? 

A,     I  am  referring  to  the  second  house  unit. 

Q.  There  was  a  request  by  some  other  organiza- 
tion with  respect  to  the  second  house  unit? 

A.  The  request  was  put  in  by  way  of  a  telephone 
message  to  me  at  the  harbor  steam  jDlant,  by  our 
erecting  engineer,  Mr.  Paul  D'Antoni,  regarding 
some  anticipated  labor  trouble. 

Q.  What  date  was  that,  do  you  remember?  The 
installation  was  started  on  January  31st. 

Hearing  Officer  Altieri:  By  looking  at  a  calen- 
dar, will  it  help  you? 

Q.  (By  Mr.  Ryder) :  Will  looking  at  a  calen- 
dar help  you,  Mr.  Scanlon? 

A.  It  might.  I  would  say  that  would  be  Febru- 
ary 2nd. 

Q.  Do  you  remember  the  work  stoppage  took 
place  with  respect  to  the  second  house  unit? 

A.     I  arrived  on  the  plant  site 

Q.  No,  Mr.  Scanlan,  February  2nd,  previous 
testimony  has  elicited  that  February  2nd  was  the 
date  of  the  work  stoppage.  I  wanted  to  know  about 
what  time  prior  to  the  work  stoppage  did  you  first 
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have   information   about   a   claim   for   machinists^ 
work  on  the  second  house  unit? 

Mr.  Garrett:  In  other  words,  any  answer  is  all 
right,  so  long  as  it  is  one  of  two  dates;  1st  or  2nd. 

Mr.  Ryder:  Mr.  Garrett  can  object  if  he  wants. 
I  will  rephrase  my  question,  if  it  will  help. 

The  Witness:  I  will  have  to  answer  your  ques- 
tion by  stating  I  drove  over  to  the  plant  site  some- 
where about  1:00,  2:00  o'clock  in  the  afternoon. 
Whereupon,  I  met  our  erecting  engineer,  Mr.  Paul 
D'Antoni,  out  in  the  yard  and  instructed  Mr. 
D'Antoni  what  was  taking  place.  He  informed  me 
briefly  that  some  of  the  other  [29]  trades  were 
going  to  walk  off  the  job,  unless  the  Machinists 
were  taken  off. 

Whereupon,  I  asked  Mr.  D'Antoni  to  accompany 
me  to  Mr.  Sheets'  office  or  Stone  &  Webster.  On 
arriving  in  his  office  I  was  greeted  b}^  Mr.  Sheets, 
who  said  to  Mr.  Barbaglia 

Q.     Who  is  Mr.  Barbaglia'? 

A.  He  told  me  he  was  the  business  agent  of  the 
Carpenters,  Millwrights  Local. 

Hearing  Officer  Altieri:  Local  1607?  Do  you 
know,  Mr.  Scanlan?   Is  that  Local  1607? 

The  Witness:     I  don't  know  the  number. 

Q.     (By  Mr.  Ryder)  :     It  is,  as  a  matter  of  fact. 

A.  He  addressed  me  by  saying,  '  Here  is  the  man 
you  want  to  talk  to.' 


162  L.  A.  Bldg.,  Constr.  Tr.  Council,  et  al 

Respondents'  Exhibit  A — (Continued) 
(Testimony  of  Saul  M.  Seanlan.) 

He  says,  'What  are  you  going  to  do  about  the 
Machinists  on  the  job?' 

Q.  (By  Mr.  Ryder) :  Mr.  Barbaglia  was  talk- 
ing to  you? 

A.  Mr.  Barbaglia  was  talking  to  me,  yes.  I 
answered  him  by  saying  I  didn't  know.  I  had  no 
idea  what  he  was  referring  to,  in  the  first  place. 

I  said,  '  The  Machinists  are  men  who  have  worked 
with  us,  who  have  proven  themselves  qualified  to  do 
this  type  of  work,  and  until  and  at  such  time  as 
I  am  instructed  otherwise,  they  shall  continue.' 

Whereupon  he  says,  'You  can  settle  all  this  by 
taking  those  two  machinists  out,  because  they  are 
keeping  six  hundred  of  our  other  men  off  the  job.' 

I  told  him  that  was  no  consideration  of  mine, 
that  we  were  keeping  anyone  off  the  job.  He  could 
go  ahead  with  his  work. 

Then  he  says,  'We  will  get  those  fellows  to  change 
their  union  affiliation.' 

I  said,  'I  have  no  authority  as  part  of  the  man- 
agement to  tell  [30]  an  employee  what  union  he 
belongs  to.' 

I  said,  'If  you  wish  you  may  try.' 

He  says,  'Do  you  think  it  can  be  done?' 

I  said,  'No,  I  don't.  It  is  my  understanding  that 
one  you  are  complaining  about  has  been  or  is 
the  past  president  of  the  Machinists  Local.' 

Q.  Machinists  Local,  which  one  was  that,  Mr. 
Seanlan?    Was  it  the  home  of  Mr.   Smith? 
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A.  He  is  the  head  man;  I  had  reference  to  Mr. 
Merritt. 

Q.  Was  there  anything  else  said  by  Mr.  Bar- 
baglia  at  that  time? 

A.  Mr.  Barbaglia  said  he  had  no  other  alterna- 
tive but  to  stop  the  job,  he  was  gomg  to  have  a 
slow  down  now — and  I  asked  him 

Q.     What  job  was  he  referring  to? 

A.  He  was  referring  to  the  Redondo  No.  2  House 
Unit. 

Q.  Was  there  any  other  occasion  that  Mr.  Bar- 
baglia talked  with  either  you  in  person  or  on  the 
telephone  concerning  this,  the  second  house  imit? 

A.     No,  there  wasn't." 

SAUL  M.  SCANLAN 
Transcript,  Vol.  V,  pages  475  to  478: 

"Q.  (By  Mr.  Garrett) :  It  is  the  skills  involved 
that  you  described  to  be  those  of  the  machinists? 
It  hasn't  been  the  affiliation  of  the  men  that  exer- 
cise those  skills,  isn't  that  right? 

A.  That  is  right.  If  you  talk  about  the  mechani- 
cal line,  the  man  must  qualify  as  a  machinist  in 
order  to  be  able  to  do  that  work  properly. 

Now,  if  he  changes  affiliation,  that  is  something 
else,  I  don't  know. 

Q.  If  he  has  those  skills  it  doesn't  matter 
whether  you  call  him  a  machinist  or  a  millwright; 
in  your  estimation  he  is  doing  what  in  your  estima- 
tion you  call  machinists  work?  [31] 
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A.     As  long  as  he  is  qualified. 

Q.  That  has  to  do  with  the  assemblying  of  these 
machines,  the  assembling  of  the  parts'? 

A.     That  is  right. 

Q.  Now,  when  you  test  these  machines  on  the 
test  run,  you  say  that  you  use  all  of  the  various 
crafts  that  you  employ  to  do  parts  of  that  work. 

A.  I  also  say  one  reason  is  anticipation  that 
should  anything  happen  and  we  laid  off  all  our 
different  crafts  and  some  part  of  the  machine  was 
not  functioning  the  way  we  wanted  it,  we  would 
have  to  rehire ;  maybe  the  man  would  go  somewhere 
else  and  be  employed  elsewhere.  We  wouldn't  get 
back  the  same  men  and  not  get  the  same  efficiency. 
We  would  rather  take  a  little  loss  for  a  few^  days, 
until  we  are  satisfied  the  machine  is  going  to  do 
what  we  expect  it  to  do. 

Q.  So  you  will  have  the  men  there  to  make 
repairs  in  case  repairs  are  to  be  made,  is  that  right  ? 

A.     That  is  right. 

Q.  Well,  that  is  the  same  general  situation,  if 
the  testing  is  done  in  your  eastern  plant,  except 
there  you  have  the  men  on  the  payroll  all  the  time, 
is  that  correct '?  A.     I  would  say  that  is  right. 

Q.     What  is  your  age,  sir  ?  A.     My  age  ? 

Q.     Yes.  A.     44. 

Q.  And  you  have  been  with  the  Westinghouse 
Company  for  how  long?  A.     22  years. 

Q.     Now,  your  employment  of  men  on  this  Avork, 
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as   I   take   it,   your   employment   of   men    on   the 
Redondo  Beach  plant  followed  the  pattern  you  had 
set  in  employment  of  men  on  the  City  Harbor  steam 
plant,  is  that  right?  [32] 

A.     That  is   right. 

Q.  You  have  already  had  one  similar  installa- 
tion in  that  Harbor  steam  plant,  is  that  correct? 

A.     That  is  right. 

Q.  You  made  your  contacts  with  the  unions  at 
the  start  of  the  Harbor  steam  plant,  is  that  right  ? 

A.     Yes,  I  w^ould  say  so. 

Q.  You  already  had  those  union  contacts  made 
before  the  Redondo  Beach  work  began? 

A.     That  is  right. 

Q.  Now,  you  got  in  touch  with  Mr.  Smith  of 
the  Machinists  Union  then  through  your  steam  en- 
gineer ? 

A.  The  foreman,  I  think,  made  the  contacts. 
Mr.  Budge  and  myself,  I  think,  we  were  together 
and  made  the  contacts  for  the  foreman.  The  selec- 
tion of  the  men  themselves  was  left — and  is  gen- 
erally left  to  our  foreman  of  each  trade;  feeling 
that  they  have  to  work  for  this  foreman  and  if 
he  puts  on  the  men  that  he  knows  and  they  know 
that  they  are  responsible  to  him  we  get  the  better 
class  of  work  out  of  them. 

Q.  Was  either  one  of  the  machinists  working  for 
you  at  the  time  of  the  shutdown  on  February  2nd, 
in  1949,  a  foreman? 
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A.  He  had  been,  yes.  Yes,  he  was  a  foreman 
on  that  job,  and  he  had  been  a  foreman  on  some 
of  our  previous  larger  jobs. 

Q.  So  at  the  time  of  the  work  stoppage  in  1949 
you  had,  so  far  as  machinists  were  concerned,  one 
foreman  working  and  one  journeyman,  is  that 
right  ? 

A.     That  is  right;  and  two  riggers.'* 

SAUL  M.  SCANLAN 
Transcript,  Vol.  V,  pages  481-491: 

'*Q.  Well,  now^,  your  company,  at  least,  so  far 
as  installation  is  concerned,  has  no  union  policy,  I 
take  it,  from  what  you  tell  me? 

A.  Are  you  referring  to  this  locality  and  this 
outside — [33]  what  we  call  the  field  erection  work 
now? 

Q.    Yes. 

A.     No.    So  far  as — we  have  no  union  affiliation. 

Q.  You  are  free  to  hire  any  men  you  deem 
qualified,  without  respect  to  their  union  affiliations, 
is  that  right? 

A.  Free  in  this  respect :  With  the  consent  of  my 
superior,  before  we  put  men  on,  usually  I  w^ould 
discuss  it  with  my  superior  and  we  would  formu- 
late our  plans,  and  if  he  has  any  objections  he 
wall  say  so  at  that  time. 

Q.  But,  as  far  as  you  know,  there  is  no  policy 
which  w^ould  prevent  you  from  using  qualified  men, 
regardless  of  union  affiliations? 
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A.     As  far  as  I  know,  no. 

Q.  Or  using  men  who  had  no  union  affiliation 
whatever  ?  A.     That  is  right. 

Q.  You  sometimes  do  that,  I  take  it,  sometimes 
you  call  the  union  for  men? 

A.  Well,  I  don't  particularly  care  what  local  he 
may  belong  to,  as  long  as  he  is  qualified  for  that 
job.  Naturally,  I  am  not  going  to  put  in — if  I 
am  working  machinists,  I  am  not  going  to  bring 
in  a  man  from  another  local,  which  will  cause  some 
dissension  among  the  men  I  already  have.  But  as 
far.  as  the  man  himself  is  concerned,  if  he  is  quali- 
fied it  would  make  no  difference  to  me. 

Q.  So  that  when  it  comes  to  the  performance  of 
your  work,  every  installation,  it  is  not  a  matter  of 
any  importance  to  you  whether  the  men  are  work- 
ing for  the  general  contractor  on  the  plant  or  for 
the  subcontractor,  whether  they  have  any  union  af- 
filiations or  not,  is  that  right? 

A.  That  is  going  to  depend  on  how  the  contract 
is  let,  what  our  responsibilities  would  be.  If  the 
contract  was  let  to  deliver  and  erect,  then  that 
means  that  we  have  to  supply  the  labor.  My 
superior  would  tell  me,  'You  have  so  much  money 
to  do  this  work  at  a  certain  time.'  [34] 

Normally,  I  would  try  to  get  the  most  skill,  the 
best  efficient  men  I  could  to  do  that,  to  meet  those 
conditions. 

Q.     I  understand  that  when  you  sell  a  piece  of 
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equipment  and  supply  merely  supervision,  you  have 
no  problem  as  to  the  employment  of  labor? 

A.     That  is  right. 

Q.  I  am  talking  about  the  cases  where  you  are 
to  handle  the  installation.  You  take  into  account 
in  those  cases  the  question  of  whether  or  not  the 
employees  of  the  general  contractor,  working  along- 
side your  men  on  the  job,  have  union  affiliations  or 
not?  A.     No,  sir. 

Q.  It  is  a  matter  of  complete  indifference  to 
you?  A.     That  is  right. 

Q.     And  to  your  company? 

A.  So  long  as  the  men  will  do  the  work,  he  is 
willing  to  pay  the  money;  if  it  isn't  right,  they  will 
redo  it  until  we  are  satisfied  the  job  is  right.  But 
the  men  that  he  puts  on  the  job  will  be  his  respon- 
sibility. 

Q.  Now,  in  view  of  that  situation,  we  have  on 
the  other  hand  the  fact  that  when  you  had  to  look 
for  installation  men,  the  first  thing  you  did  was 
to  go  to  Mr.  Smith,  is  that  not  correct? 

A.     That  is  right. 

Q.    Mr.  Smith  of  the  I.A.M.  A.     Yes. 

Q.     You  went  to  him  at  whose  instance? 

A.     Probably   my   own. 

Q.     Suppose  you  tell  me  actually  what  happened. 

A.  If  I  remember,  when  we  began  to  put  in  the 
first  house  unit  down  in  the  Harbor  steam  plant, 
and  when  it  became  known  that  we  would  supply 
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the  labor,  Mr.  Drew  and  myself  discussed  the  mat- 
ter and  we  sat  down  and  figured  out  what  class, 
what  trades  of  men  we  would  need,  the  different 
trades.  [35] 

We  would  need  so  many  men  to  assemble  this 
turbine  and  generator  and  so  many  on  the  pipe 
and  the  riggers.  So  the  natural  assumption,  when 
it  came  to  the  mechanical  line,  was  to  go  to  the 
Machinists  and  ask  them  if  they  could  supply  us 
with  those  men.  Probably  some  influence  might 
have  been — because  of  the  fact  the  No.  1  unit  at 
the  Harbor  steam  plant  was  installed  with  the  cus- 
tomer's labor  and  with  the  customer's  machinists. 
We  had  no  other  alternative  for  the  other  trades, 
the  Pipefitters  or  the  Riggers.  There  was  just  no 
one  else  to  go  to,  so  we  requested  men  from  them 
and  obtained  them. 

Q.  But  you  had  not  an  alternative  as  to  men 
to  do  the  work  you  call  machinists'  work,  as  be- 
tween ditferent  unions,  did  you  not? 

A.  If  we  knew  it,  it  didn't  register  in  our  minds 
at  the  time.  The  first  contact  we  made  was  with 
the  Machinists,  and  he  had  the  men  qualified  to  do 
our  job,  and  we  never  looked  around.  We  never 
shopped  around. 

Q.  I  submit  to  you,  Mr.  Scanlan,  that  is  not  a 
correct  answer. 

Mr.   Binkley:     I   object  to  that. 

Q.     (By  Mr.   Garrett)  :     I  have  pointed  out  to 
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you  that  at  the  time  that  3^ou  first  approached  Mr. 
Smith  you  did  have  a  choice  of  two  places  where 
you  might  apply  for  men  with  the  skills 

Mr.  Ryder:     I  object. 

Q.     (By  Mr.   Garrett)  :    you  had  in   mind. 

Now,  I  ask  you,  did  you  know  that  at  the  time  you 
first  went  to  see  Mr.  Smith? 

Mr.  White:     I  object  to  the  question. 

Mr.  Ryder:  I  object  to  that  as  no  foundation 
being  laid  with  respect  to  any  choices. 

Hearing  Officer  Altieri:  You  made  a  statement 
for  the  record.  Then  you  asked  him  a  question, 
Mr.  Garrett.  I  am  not  entirely  sure  how  much  of 
it  was  contained  in  the  statement  that  [36]  was 
actually  in  the  question.  I  think  I  will  have  to 
sustain  the  objection  to  the  question  on  the  form, 
at  least. 

Q.  (By  Mr.  Garrett) :  Were  you  here  during 
Mr.  Budge's  testimony?  A.     Today? 

Q.     Today.  A.     Yes. 

Q.  You  heard  Mr.  Budge  say  that  you  didn't 
know  whether  or  not  the  Machinists  were  in  the 
American  Federation  of  Labor? 

Mr.  Binkley:  This  is  purely  argumentative,  if 
the  Court  please.  I  am  going  to  object  to  it  on 
that  ground,  so  far  as  he  has  gone  already;  it  is 
clearly  argumentative. 

Hearing  Officer  Altieri :  Let  him  finish  the  ques- 
tion. 
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Q.  (By  Mr.  Garrett)  :  Were  you  similarly  ig- 
norant to  that? 

Mr.  Binkley:     I  object. 

Hearing  Officer  Altieri:  I  will  sustain  the  objec- 
tion. I  think  it  takes  us  a  little  bit  afield,  Mr. 
Garrett. 

Mr.  Garrett:     All  right. 

Q.  (By  Mr.  Garrett)  :  At  the  time  you  went  to 
see  Mr.  Smith  at  the  start  of  your  work  on  the 
Harbor  steam  plant,  did  you  know  that  the  Machin- 
ists were  not  in  the  American  Federation  of  Labor  % 

A.     No. 

Q.     When  did  you  find  that  out? 

A.  I  hadn't  given  it  a  thought  until  it  was 
brought  to  my  attention,  oh, — I  don't  know;  I 
don 't  know  when  it  became 

Hearing  Officer  Altieri :  May  I  inquire  what  the 
purpose  of  this  line  of  questioning  is,  Mr.  Garrett? 

Mr.  Garrett:  Certainly.  He  has  testified  on  di- 
rect as  to  the  manner  in  which  he  procured  the 
men. 

Hearing  Officer  Altieri:    Yes. 

Mr.  Garrett:  That  apparently  is  one  of  the 
points  made  by  the  petitioners  here,  that  the  em- 
ployer in  exercising  a  choice  to  some  extent  exer- 
cises an  influence  upon  determining  jurisdiction, 
for  [37]  purposes  of  this  dispute. 

Hearing  Officer  Altieri :     Yes. 

Mr.  Garrett:     At  least,  I  think  I  have  the  right 
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to  inquire  into  the  knowledge  he  had  at  the  time 
he  did  these  acts.  So  that  we  can  see  what  he 
intended  by  his  actions.  It  is  obviously  one  thing, 
if  he  believes  he  is  hiring  A.F.L.  men  and  quite 
another  if  he  is  ignorant  of  that  fact. 

Mr.  White:  I  object  to  the  question  on  the 
grounds  it  presents  nothing  relevant  to  this  dis- 
pute. 

Mr.  Binkley:  I  don't  think  the  intention  of  the 
employer  is  relevant.  I  think  if  there  is  any  rele- 
vancy it  is  in  acts  of  the  employer,  rather  than 
the  intent  that  is  back  of  the  act.  I  think  we  are 
getting  too  far  away  from  any  relevant  testimony. 

Hearing  Officer  Altieri:  I  think  it  has  a  very 
remote  bearing.    I  will  allow  the  question. 

Mr.  White:  I  have  the  further  objection  that 
I  don't  think  this  witness  is  competent  to  testify 
on  the  status  of  the  machinists  as  of  today. 

Hearing  Officer  Altieri :  If  I  am  correct,  I  don 't 
think  there  is  any  question  pending.  I  think  the 
last  question  he  asked  and  I  inquired  of  Mr.  Gar- 
rett what  his  purpose  was  of  the  line  of  ques- 
tioning  

Mr.  Garrett:  I  think  the  question  was  when,  if 
at  all,  he  found  out  the  Machinists  were  in  the 
A.F.L. 

Mr.  Binkley :  That  has  been  asked  and  answered. 
He  said  he  didn't  know. 

Mr.   Garrett:     He   said  he   didn't   know   at   the 
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time  lie  went  to  see  Smith,  and  I  am  asking  him 
when  he  did  find  out. 

Hearing  Officer  Altieri:  That  is  the  question  he 
wants  to  ask  now.  When  did  you  find  out  the 
I.A.M.  was  no  longer  with  the  A.F.L.  ? 

The  Witness:  I  was  told  by  some  of  the  work- 
men at  some  stage;  [38]  I  don't  know  the  time. 

Mr.  Binkley:  Wait  a  minute.  Just  answer  the 
question.  Did  you  ever  find  out  ?  Answer  yes  or  no. 
Did  you  ever  find  out? 

The  Witness:     Yes. 

Q.     (By  Mr.  Altieri):     Now,  when? 

The  Witness:     AYhen  did  I  find  that  out? 

Mr.  Binkley:     Now,  if  you  know. 

Hearing  Officer  Altieri:  When  did  it  come  to 
your  attention?  Let's  put  it  that  way.  Fix  an 
appropriate  time,  so  we  can  finish  with  this  line 
of  questioning. 

The  Witness :  About  the  time  of  the  No.  2,  65,000 
unit  in  the  Harbor  steam  plant,  which  would  be 
sometime  in  '47,  I  don't  know  just  when. 

Q.  (By  Mr.  Garrett) :  When  was  that  with 
relation  to  the  installation  of  the  No.  2  unit,  the 
6,000  kilowatt  unit  in  the  Redondo  Beach  plant? 

A.     About  a  year. 

Q.     About  a  year  before? 

A.     A  year  before. 

Hearing  Officer  Altieri:  Did  you  go  to  the  Ma- 
chinists Lodge  for  j^our  men  because  they  either 
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were  or  were  not  connected  with  the  A.F.L.  ? 

The  Witness:     We  never  gave  that  one  thought. 

Hearing  Officer  Altieri :  In  view  of  that  answer, 
I  am  going  to  sustain  any  objection  to  any  further 
questioning  along  this  line,  Mr.  Garrett's  just  wast- 
ing time. 

Q.  (By  Mr.  Garrett)  :  Now,  at  the  time  then 
that  you  installed  the  No.  2  unit  in  the  Harbor 
steam  plant,  had  you  at  that  time  midertaken  the 
installation  of  your  first  unit?  Had  you  begun  the 
installation  of  your  first  unit  at  the  Redondo  Beach 
plant  ? 

Mr.  Binkley:  I  object.  That  is  along  the  same 
lines  to  which  you  just  sustained  an  objection.  [39] 

Hearing  Officer  Altieri:  Let's  see  if  it  is.  Let's 
let  him  answer. 

The  Witness:  We  had  not  begun  the  erection 
of  that  Redondo  unit. 

Q.  (By  Mr.  Garrett)  :  Now,  did  you  ever  talk 
to  Mr.  D'Antoni  about  any  conversations  he  had 
or  did  Mr.  D'Antoni  tell  you  about  any  conversa- 
tions he  had  with  representatives  of  the  A.F.L. 
miions  prior  to  January  or  February,  1949? 

A.  It  seems  to  me  like  he  mentioned  once  or 
twice  having  talking  to  some  members,  but  I  don't 
know  the  locals  or  what  their  affiliations  or  their 
positions  were. 

Q.    Did  he  ever  tell  you  about  the  things  that 
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were  causing  the  trouble,  which  lead  to  the  work 
stoppage  in  1948"? 

A.  Yes,  it  was  kind  of  brief  and  it  is  still  hazy; 
something  about  the  electricians.  It  seems  to  me 
like  he  told  me  the  Electricians  claimed  the  erec- 
tion of  this  machine. 

Q.  Did  you  go  down  there  at  the  time  of  that 
work  stoppage? 

A.  The  following  day.  I  don't  think  I  went 
down  that  day.  It  seems  to  me  like  I  was  busy 
somewhere  and  I  didn't  get  the  call. 

Q.  Did  you  talk  to  any  of  the  union  representa- 
tives at  that  time?  A.     I  did  not. 

Q.  You  made  no  attempt  to  familiarize  yourself 
with  the  cause  of  the  trouble?  A.     I  did  not. 

Q.  You  made  no  adjustments  as  a  result  of  the 
trouble?  A.     I  did  not. 

Q.     Or  changes  in  your  hiring  policy? 

A.     That  is  right. 

Q.  Your  hiring  policy  continued  to  be  to  hire 
the  men  on  what  you  called  the  machine  work  ex- 
clusively  from  the   Machinists? 

A.     That  is  right.  [40] 

Q.  That  had  been  your  hiring  policy  on  that 
type  of  work  ever  since  the  start  of  your  work 
on  the  Harbor  steam  plant  built  by  the  city? 

A.     That  is  right. 

Q.  Did  you  ever  hire  anyone  in  that  type  of 
work  from  the  time  of  the  start  of  your  work  on 
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the  harbor  steam  plant,  except   from  M.   Smith's 
lodge  of  the  Machinists? 

A.     For  the  mechanical  work? 

Q.     That  is  right.  A.     I  did  not.  [41] 

FLOYD  E.  SMITH 
Transcript,  Vol.  VI,  pages  620-1 

"The  Witness:  Floyd  E.  Smith.  2315  Adriatic 
Avenue,  Long  Beach. 

Q.  (By  Mr.  Ryder)  :  What  do  you  do,  Mr. 
Smith? 

A.  Business  representative  of  Local  Lodge  1235, 
International  Association  of  Machinists. 

Q.  How  long  have  you  been  business  representa- 
tive? A.     Since  January  of  1946. 

Q.  Are  you  the  only  business  representative  of 
that  lodge?  A.     At  this  time  I  am. 

Q.     What  do  you  mean  by  "at  this  time?" 

A.     During  '47  and   '47  I  had  two  assistants. 

Q.     What  are  their  names? 

A.  In  '46  John  R.  Herd  and  Luke  M.  Moore. 
In  '47  it  was  John  R.  Herd  and  Robert  N.  Crichton. 

Q.  Are  you  an  elected  business  representative  of 
Lodge  1235?  A.     lam. 

Q.     What  type  of  Lodge  is  1235? 

A.  Journeymen  and  Helpers,  Local,  known  as 
a  contract  lodge." 
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FLOYD  E.  SMITH 
Transcript,  Vol.  VI,  pages  623-630: 

"Q.  (By  Mr.  Ryder)  :  Mr.  Smith,  have  you 
personally  referred  erection  machinists  to  the  West- 
inghouse  Cori^oration  for  the  Redondo  Beach  plant? 

A.     Many  times,  yes. 

Q.  Have  you  personally  referred  erection  ma- 
chinists for  the  installation  work  of  the  General 
Electric  Company  at  the  Redondo  Beach  plant? 

A.     Yes. 

Q.  Xow,  directing  your  attention  to  the  re- 
ferrals to  the  Westinghouse  Electric  Corporation 
for  any  of  their  installations  in  the  Southern  Cali- 
fornia area,  when  was  the  first  time  that  a  connec- 
tion was  made  between  Westinghouse  and  your 
lodge  in  terms  of  such  referals?  [42] 

A.  The  latter  part — rather,  in  the  month  of  De- 
cember of  '45,  or  first  part  of  January  '46. 

Q.  Would  you  describe  that  first  contact?  Who 
made  it? 

A.  Mr.  Scanlon  and  Mr.  Drew,  both  from  West- 
inghouse  Company. 

Q.     Who   is  Mr.   Drew? 

A.  At  that  time,  I  believe,  he  held  the  same 
position  as  Mr.  Budge  holds  at  the  present  time; 
field  steam  supervisor. 

Q.  He  was  the  predecessor  of  Mr.  Budge,  is  that 
right?  A.     That  is  right. 

Q.     Did  Mr.   Scanlan  and  Mr.   Drew  call  you? 

A.     Thev  contacted  the  office  of  the  local.    I  am 
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not   sure   whether   they   talked   to   myself   or   our     | 
grand  lodge  representative,  T.  E.   McShane,  who 
was  there  at  the  time. 

Q.     Would  you  remember  which  man,  either  Mr. 
Scanlan  or  Mr.  Drew,  who  made  that  call  or  contact,     j 
as  you  described  it? 

A.     I  believe  it  was  Mr.   Scanlan.  , 

Q.    What  did  he  say?  ' 

A.  He  asked  for  an  appointment  or  if  we  could  ; 
meet  to  talk  over  the  arrangements  for  machinists  | 
to  do  some  installation  and  erection  work  at  the  | 
Harbor  Steam  plant.  ; 

Q.     Did  you  give  them  an  appointment? 

A.    We  did. 

Q.     When  did  you  meet? 

A.  Well,  I  don't  re-call  whether  it  was  that  after-  ; 
noon  or  a  day  or  so  later  we  met  with  them.  ; 

Q.    Where  did  you  meet? 

A.     In  the  office  of  Lodge  1235.  | 

Q.  Who  was  present  for  the  Westinghouse  Cor-  | 
poration  at  that  meeting?  j 

A.     Mr.  Scanlan  and  Mr.  Drew.  , 

Q.  Who  was  present  for  Lodge  1235  at  that  ' 
meeting?  A.     Mr.  McShane  and  myself.  [43]     I 

Q.     Who  was  Mr.  McShane? 

A.  A  grand  lodge  representative  of  the  Inter-  i 
national  Association  of  Machinists.  ' 

Q.  What  was  said  about  the  Westinghouse  repre-  ■. 
sentatives  at  that  meeting?  : 

Hearing  Officer  Altieri :     Give  us  the  substance  of 
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the  entire  conversation,  so  far  as  you  recall  it,  what 
they  said  to  you  and  what  you  said  to  them. 

The  Witness:  They  first  outlined  the  type  of 
equipment  or  notified  us  that  they  had  a  turbo- 
generator to  be  erected  at  the  Harbor  steam  plant. 

They  asked  us  if  we  had  men  qualified  to  do  that 
type  of  installation  and  erection  work. 

We  told  them  that  we  knew  we  had  the  men 
and  could  supply  them,  because  we  had  several 
members  who  had  worked  in  the  shipyards  on  erect- 
ing turbo-generators  in  ships,  in  all  of  the  ship- 
yards; that  was  under  a  Metal  Trades  agreement 
which  the  Machinists  were  a  party  of. 

Q.  (By  Mr.  Ryder)  :  With  respect  to  that  in- 
stallation, were  some  of  those  Westinghouse  tur- 
bines, do  you  know  ?  A.    Yes,  they  were. 

Q.    Would  you  go  on,  please. 

A.  Also,  knowing  that  we  had  members  who  in 
past  years  had  worked  on  the  installation,  erection 
of  steam  turbine  generators  in  various  parts  of  the 
country,  we  then  discussed  hours  and  wages  and 
working  conditions. 

It  was  agreed  at  the  time  necessary  that  Mr. 
Scanlan  would  notify  us  of  the  number  of  men 
he  would  need  on  the  job  or  require  for  the  job. 

It  was  approximately  the  middle  of  September 
that  we  supplied 

Q.     Is  that  the  substance  of  that? 

A.     The  substance  of  that.  [44] 
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Q.     The   substance   of  that   particular  meeting? 

A.     Yes. 

Q.  Did  you  subsequently  supply  men  to  the 
Westinghouse  Corporation?  A.     We  did. 

Q.     For  the  Harbor  steam  plant? 

A.     That  is  right. 

Q.  Did  you  have  any  other  meetings  with  Mr. 
Scanlan  or  Mr.  Drew  or  any  other  representative 
of  Westinghouse 

Mr.  Garrett:  Just  a  moment.  I  beg  your  par- 
don. 

Q.     (By  Mr.  Ryder)  :     prior  to  the  start  of 

that  supplying  of  that  labor? 

The  Witness:     Not  to  my  knowledge. 

Mr.  Garrett:  May  I  have  the  previous  question 
and  answer  read? 

(The  record  was  read.) 

Q.  (By  Mr.  Ryder)  :  When  did  you  first  start 
supplying  machinists  for  the  Harbor  steam  plant? 

A.  Approximately  the  middle  of  January  1946, 
on  their  first  house  unit. 

Q.  How  many  Westinghouse  units  did  you 
supply  men  for  the  Harbor  steam  plant?  Would 
you  approximate  that  figure? 

A.  Supplying  for  the  fifth  unit  at  the  present 
time.  I  believe  their  fifth  unit  is  being  erected  at 
the  Harbor  steam  plant,  and  we  are  supplying  the 
men. 

Q.     Do  you  know  how  many  Westinghouse  large 
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units  you  supplied  men  for  at  the  harbor  steam 
plant  ? 

A.  To  the  best  of  my  knowledge  this  is  the 
third  one,  at  the  Harbor  steam  plant. 

Q.  How  many  house  units  at  the  Harbor  steam 
plant,  Westinghouse  house  units?  A.    Two. 

Q.  With  respect  to  supplying  those  men  for 
those  units  you  have  just  referred  to,  did  you  do  all 
of  the  dispatching  of  the  men  for  the  work? 

A.     No. 

Q.     Did  you  do  the  majority  of  the  dispatching? 

A.  The  majority  of  it.  I  might  answer  that  this 
way:  That  most  all  calls  in  for  men  are  taken 
from  an  out-of-town  book,  which  w^e  have  classified 
under  the  headings  of  shop  machinists,  which  is  a 
machinist  that  has  most  of  his  time  or  all  of  his 
time,  after  he  has  learned  the  trade,  in  a  machine 
shop. 

Another  section  in  the  Diesel  repair,  which  that 
machinist  or  journeyman  has  followed,  the  Diesel 
end  of  the  trade. 

Marine  Machinist  is  the  member  that  has  fol- 
lowed the  marine  end.  And  the  erection  men  who 
have  followed  the  erection  end  of  the  trade. 

If  I  am  not  there  to  receive  the  call,  and  if  the 
men  are  to  be  dispatched  at  once,  Mr.  Carl  James, 
who  is  our  financial  secretary,  will  dispatch  for  me, 
by  signing  my  name  by  him,  with  initials. 

If  the  men  are  not  to  be  dispatched  until  a  day 
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or  so  later,  they  wait  until  I  come  in  to  dispatch 
them  to  the  job. 

Q.  Is  there  anybody  else  besides  Carl  James 
and  yourself  that  does  such  dispatching? 

A.  Yes.  In  '46  the  two  previous  assistants  that 
I  named,  John  Herd  and  Luke  Moore,  dispatched, 
and  at  that  time  we  also  had  a  dispatcher  for  the 
first  part  of  '46;  his  name  is  Guy  M.  Brunkman. 

Q.  Were  all  those  dispatches  done  under  your 
general  supervision,  if  you  did  not  do  it  yourself? 

A.     That  is  correct. 

Q.     Smee   January   of    '46? 

A.     That  is  correct. 

Q.  Now,  with  respect  to  your  practice  in  terms 
of  dispatching,  do  [46]  you  attempt  to  send  men 
to  employers  who  have  employed  these  men  on 
previous  jobs?  A.     Always. 

Q.  Did  you  do  that  with  respect  to  the  West- 
inghouse  installation  at  the  Harbor  steam  plant? 

A.     That  is  right. 

Q.  Did  Westinghouse  or  any  representative  from 
Westinghouse  Electric  Corporation  report  to  you 
any  dissatisfaction  with  the  men  that  you  sent  them 
for  work  at  the  Harbor  steam  plant? 

A.     Never. 

Q.  Are  you  still  supplying  men  for  Westing- 
house at  the  Harbor  steam  plant?  A.     I  am." 
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'^Q.  Now,  Mr.  Smith,  directing  your  attention 
to  the  Westinghouse  installations  at  the  Redondo 
Beach  plant  of  Southern  California  Edison  Com- 
pany, were  you  contacted  by  any  representative 
of  Westinghouse  Electric  Corporation,  wdth  respect 
to  the  supplying  of  labor  for  the  installation  of 
the  first  Westinghouse  unit  in  that  plant? 

A.  Yes.  I  might  state  in  this  matter  of  having 
a  job  just  completed  or  being  under  work  at  the 
present  time — just  prior  to  the  starting  of  the  job, 
stating  that   it  was   going  to   be   started. 

Q.    Who  contacted  you? 

A.    Well,  I  believe  Mr.  Scanlan. 

Q.  Had  Mr.  Scanlan  contacted  you  earlier  with 
respect  to  the  Harbor  steam  plant,  in  the  supplying 
of  labor?  A.     That  is  right. 

Q.  Around  what  date  was  that?  When  this  con- 
tract w^as  made? 

A.  Will  you  repeat  just  what  unit  you  are  talk- 
ing about,  which  job? 

Q.  I  am  referring  to  the  first  unit  of  Westing- 
house, the  No.  1  unit  at  Redondo  Beach.  [47] 

A.  The  job  was  started  the  latter  part  of  Novem- 
ber of  1947  or  the  first  part  of  December  1947. 
Sometime  prior  to  that  I  was  notified  by  Mr.  Scan- 
lan that  the  unit  was  being  shipped.  I  am  just 
trying  to  recall  whether  we  had  anybody  working 
on  any  other  job  at  the  time  or  not.   I  don't  believe 
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we  did  have ;  and  stated  that  Mr.  Skeegan,  or  asked 
if  Mr.  Skeegan,  which  is  one  of  the  machinists  and 
a   working   foreman   for   Westinghouse,   would   be 
available  for  that  job. 

Q.     Mr.  Skeegan  is  a  member  of  Lodge  1235? 

A.     He  is. 

Q.     What  did  you  say? 

A.  Yes,  that  he  would  be  available  and  would  go 
to  work. 

Q.  What  was  the  substance  of  the  entire  con- 
versation during  that  first  contact  made  by  Mr. 
Scanlon?  What  did  he  say,  what  did  you  answer 
and  what  arrangements  did  you  make,  in  other 
words  ? 

A.  If  I  recall  right,  it  was  apj^roximately  around 
that  time  that  we  were  discussing  increase  in  wages, 
and  I  believe  we  talked  some  of  the  increase  and 
what  date  it  would  be  started  or  be  granted  by  the 
company. 

There  was  never  very  much  conversation  on  sup- 
plying men  to  any  of  the  jobs  after  the  first  con- 
tact. 

Q.  Was  that  generally  handled  for  Westing- 
house  by  somebody,  other  than  Mr.  Scanlan  and 
Mr.  Budge? 

A.  Most  of  the  time  those  two,  after  the  first 
original  ^'ontact. 

Q.  Would  they  contact  through  Mr.  Skeegan  to 
you  for  svibsequent  referrals? 

A.     They  have.   Mr.  Skeegan  has  called  me  and 
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stated  they  needed  an  extra  man  or  two  on  one 
of  the  shifts,  or  other. 

Q.  Did  you  supply  the  men  for  the  first  unit,  is 
that  correct?  A.     That  is  correct. 

Q.  Did  you  supply  men  for  the  first  Westing- 
house  unit?  A.     That  is  correct. 

Q.  Did  you  supply  installation  mechanics  for  the 
second  house  unit?  [48] 

A.     At  the  Redondo  plant? 

Q.     Yes.  A.     I  did. 

Q.  The  one  that  the  dispute  finally  came  to  a 
head  about?  A.     I  did." 

FLOYD  E.  SMITH 
Transcript,  Vol.  VI,  pages  634-48: 

*'Q.  From  the  time  you  started  supplying  men 
for  the  first  house  unit  to  the  time  when  you  were 
suj^plying  Mr.  Merrit  and  Mr.  Sinclair  for  the 
second  house  unit — I  mean  the  first  big  unit,  until 
the  time  of  the  second  house  unit,  did  you  have 
various  dealings  with  the  Westinghouse  representa- 
tive in  terms  of  adjustments  in  wages  and  rates  of 
pay  and  hours? 

A.  Yes.  I  believe  it  was — a  wage  adjustment 
was  made  after  the  starting  of  the  big  unit  or 
known  as  unit  No.  1  at  the  Redondo  plant. 

Q.  Were  generally  these  adjustments  made 
orally  ? 

A.  As  a  rule,  they  were  discussed  between  Mr. 
Budge,  Mr.   Scanlan  and  myself,   and  I  wouldn't 
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always  say  that  there  were  letters  of  confirmation 
going  on  them;  sometimes  we  did. 

On  the  two  occasions  when  I  can  recall  that  we 
confirmed  the  conversation  by  letters. 

Mr.  Ryder:  Will  you  mark  this  for  identifica- 
tion. 

(Thereupon  the  documents  above  referred  to 
were  marked  Machinists '  Exhibits  Nos.  5-A  and 
5-B   for  identification.) 

Q.  (By  Mr.  Ryder)  :  Mr.  Smith,  I  hand  you 
Machinists'  Exhibit  for  identification  5-A,  which 
is  a  letter  over  the  signature  of  Mr.  William  L. 
Budge,  dated  July  27,  1947,  and  ask  you  to  inspect 
that  document. 

A.     (Witness  complies.) 

Q.     Are  you  familiar  with  that  document? 

A.     I  am.  [49] 

Q.  Is  that  one  of  the  communications  you  pre- 
viously referred  to  with  respect  to  adjustments 
on  rates  of  pay  and  hours  of  work?  A.     It  is. 

Mr.  Ryder:  I  offer  Machinists'  Exhibit  5-A  for 
identification  into  evidence.  I  would  like  to  point 
out  here  on  the  record,  Mr.  Examiner,  that  the 
original  has  some  extraneous  material  written  on 
it.  We  don't  know  by  whom.  That  has  no  refer- 
ence to  the  body  of  the  letter. 

I  do  have  photostatic  copies  of  this  communica- 
tion, which  excludes  this  material. 

Hearing  Officer  Altieri :     Show  it  to  Mr.  Garrett. 

Mr.  Ryder :     Do  you  want  to  look  at  it  first  ? 
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Hearing  Officer  Altieri:     Show  it  to  Mr.  Garrett 
first. 

Is  there  any  objection  to  the  introduction  in  evi- 
dence of  this  document? 
Mr.  Garrett:     No  objection. 
Hearing  Officer  Altieri :     It  will  be  received. 

(The  document  heretofore  marked  Machin- 
ists'   Exhibit   No.    5-A   for   identification   was 
received  in  evidence.) 
Mr.  Ryder:     We  will  keep  the  original.    Seem- 
ingly, we  agreed  to  that  previously  on  other  ex- 
hibits. 

Q.  (By  Mr.  Ryder)  :  Mr.  Smith,  I  hand  you 
Machinists'  Exhibit  for  identification  5-B,  and  ask 
you  to  inspect  that  document. 
(Witness  complies.) 
Q.  Is  that  one  of  the  documents  referring  to 
the  rates  and  hours  of  work  you  previously  testi- 
fied to?  A.     It  is. 

Mr.  Ryder :     I  offer  Machinists '  Exhibit  5-B  into 
evidence.  I  will  show  it  first  to  Mr.  Garrett. 

Hearing  Officer  Altieri:     I  take  it  there  is  no 
objection  to  this  document? 

Mr.  Garrett:     No  objection.  [50] 

Hearing  Officer  Altieri:     It  will  be  received. 

(The  document  heretofore  marked  Machin- 
ists'  Exhibit   No.    5-B   for  identification   was 
received  in  evidence.) 
Q.     (By  Mr.  Ryder)  :     Mr.  Smith,  I  hand  you 
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Machinists'  Exhibit  1-A,  1-B,  and  Exhibit  1-C,  and 
ask  you  to  inspect  those  documents. 
(Witness  complies.) 

Q.     Are  you  familiar  with  those  documents?  ! 

A.     I  am. 

Q.     Are  those  documents  part  of  the  correspond- 
ence with  respect  to  rates  and  hours  dealing  \\dth    j 
the  Westinghouse  installation?  A.     They  are. 

Q.     Mr.  Smith,  would  you  briefly  describe  what    ] 
basic  Lodge  1235  use  for  the  purpose  of  establishing 
the  rates  of  pay  that  you  did  establish  with  the 
Westinghouse  Corporation  on  those  jobs? 

Mr.  Binkley:     I  object  to  that  as  being  irrelevant   | 
and  immaterial.  j 

Mr.  Garrett:     We  make  the  same  objection. 

Hearing  Officer  Altieri:     I  will  sustain  the  ob- 
jection.  What  is  the  materiality  of  it,  Mr.  Ryder?    I 

Mr.  Ryder :     I  wanted  to  show  through  Mr.  Smith    j 
the  methods  in  which  the  rates  were  reached,  in 
terms  of  the  timing  of  the  adjustments,  because  of 
no  continuing  written  contract  with  the  Westing-    ; 
house    Electric    Corporation    for    this    installation    ! 
work. 

Mr.   Binkley:     If   it   is   stipulated,   Mr.   Ryder, 
there  was  no  contract  with  Westinsjhouse,   I  will    i 
withdraw  my  objection.  i 

Hearing  Officer  Altieri :     Mr.  Garrett,  has  an  ob-    j 
jection,  too.  j 
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Mr.  Garrett:  AVe  think  it  is  incompetent,  irrel- 
evant and  immaterial. 

Hearing  Officer  Altieri:  I  think  so,  too.  I  am 
going  to  sustain  the  objection. 

Mr.  Ryder:  I  will  drop  it.  It  is  not  too  im- 
portant. 

Q.  (By  Mr.  Ryder)  :  Mr.  Smith,  directing  your 
attention  again  to  the  installation  work  at  the 
Redoudo  Beach  job,  when  was  the  first  time  [51] 
that  you  heard — or  did  you  hear  of  any  claims  by 
any  other  labor  organization,  other  than  Machinists 
Union,  concerning  the  machinists'  work  on  the 
Westinghouse  installation? 

Hearing  Officer  Altieri:  Is  that  question  clear 
to  you,  Mr.  Smith? 

The  Witness :     No. 

Mr.  Ryder:     I  will  rephrase  it. 

Hearing  Officer  Altieri:  You  started  one  ques- 
tion, and  you  veered  to  another. 

Mr.  Ryder:     Yes. 

Q.  (By  Mr.  Ryder) :  The  Westinghouse  offi- 
cials at  any  time  notified  you  of  any  claims  by 
labor  organization,  other  than  the  Machinists  Union 
to  the  w^ork  the  machinists  were  doing  at  Redondo 
Beach? 

A.  Xo.  I  am  just  trying  to  think,  the  first  time 
that  the  company  officials  notified  me  of  any  claim 
being  made  by  any  other  organization 

Q.  Did  Mr.  Budge  ever  notify  you  of  any  such 
claim? 
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A.  Yes,  I  am  trying  to  think  of  approximately 
the  date.  It  was  the  latter  part,  I  believe,  of  Janu- 
ary of  '48. 

Q.     Are  you  certain  about  that  date? 

A.  Yes — first  part — no,  it  would  have  been  the 
first — latter  part  of  January  of  '49. 

Q.    Mr.  Budge  called  you? 

A.     Called  me  by  phone. 

Q.     What  did  he  say? 

A.  He  said  to  me  that  he  had  been  informed, 
if  I  recall  correctly,  from  someone  from  Stone- 
Webster  that  the  Building  Trades  were  making 
claims  on  the  unit  that  was  going  to  be  installed. 
I  believe  that  was  the  No.  2  house  unit. 

Q.     At  Redondo  Beach? 

A.     Redondo  Beach  plant. 

Q.  What  was  the  full  substance  of  that  conver- 
sation between  you  and  [52]  Mr.  Budge  ? 

A.  Well,  I  don't  recall  just  exactly.  I  believe  I 
probably  told  him  not  to  do  too  much  worrying 
about  it,  that  on  various  other  jobs  that  probably 
the  same  claim  had  been  made  by  Building  Trades 
Council  and  the  Carpenter-Millwrights. 

Q.  Did  Mr.  Budge  during  that  conversation  tell 
you  what  he  intended  to  do  about  those  claims? 

A.     I  don't  believe  he  did. 

Q.     Was  there  any  other  contact  made  by  Mr. 
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Budge  to  yourself  with  respect  to  this  same  type  of 
subject  matter? 

A.  Yes.  On  the  day  of  the  stoppage  of  work 
by  the  Building  Trades,  or  thereabouts.  I  won't 
say  on  that  day,  but  right  in  that  neighborhood. 

Q.  What  was  the  substance  of  your  conversation 
with  Mr.  Budge  on  that  occasion  ? 

x\.  Well,  Mr.  Budge  notified  me  at  that  time 
that  up  until  some  other  changes  had  been  made  by 
his  firm  that  the  Machinists  would  continue  to  do 
the  work,  as  long  as  it  was  possible  for  them  to 
work  on  the  job. 

Q.  Did  he  state  if  any  representative  of  any 
labor  organization  had  contacted  him  with  respect 
to  that  work  ? 

Hearing  Officer  Altieri:  There  has  been  no  ob- 
jection to  this  line  of  testimony,  Mr.  Ryder.  I  see 
we  are  going  into  testimony  that  Mr.  Budge  has 
given.  Do  you  want  Mr.  Smith  to  corroborate  that  ? 

Mr.  Ryder:     It  is  corroboration. 

Hearing  Officer  Altieri:  Let's  all  lend  a  hand  in 
expediting  the  hearing. 

Mr.  Binkley:  I  will  stipulate  this  witness  will 
testify  to  the  same  facts  Mr.  Budge  testified  to  in 
regard  to  this  conversation. 

Mr.  Ryder :     We  will  accept  that  stipulation. 

Mr.  Garrett:     We  won't. 

Mr.  Trautman :  You  understand  that  is  not  bind- 
ing on  any  other  [53]  parties'? 
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Mr.  Ryder :     All  right. 

Q.  (By  Mr.  Ryder)  :  The  second  contact  Mr. 
Budge  made  to  you,  that  was  on  the  telephone,  was 
it  not  ? 

A.     It  was  over  the  phone. 

Q.  Did  Mr.  Budge  tell  you  of  a  claim  made  by 
any  representative  of  the  Carpenters  Union  con- 
cerning the  Machinists'  work  on  the  second  house 
unit? 

A.  Yes.  He  notified  me  that  a  Mr.  Barbaglia  of 
the  Carpenter-Millwrights  had  made  a  claim. 

Q.  Did  he  tell  you  what  Mr.  Barbaglia  had  told 
him? 

A.  If  I  recall  correctly,  he  stated  that  Mr.  Bar- 
baglia had  stated  they  would  have  to  be — or  that 
there  would  be  a  shutdown  of  the  job. 

Hearing  Officer  Altieri :  I  might  add,  Mr.  Ryder, 
for  its  value,  this  corroborative  testimony  is  rank 
hearsay,  anyway.  Go  ahead,  if  you  insist. 

Q.  (By  Mr.  Ryder) :  Did  Mr.  Budge  contact 
you  with  respect  to  the  assignment  of  men  on  the 
second  house  unit? 

A.    Would  you  repeat  that,  please  ? 

Q.  Did  Mr.  Budge  contact  you  with  respect  to 
the  assignment  of  installation  mechanics  on  the 
second  house  unit? 

A.  I  will  answer  that  by  stating  to  you  it  is  Mr. 
Budge  or  Mr.  Scanlan. 

Q.     On  what  date  was  that,  if  you  remember  ? 
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A.  The  latter  part  of  January  of  '49  they  stated 
that  it  would  be  approximately  the  first  of  February 
that  the  second  house  unit  would  be  started. 

Q.  Now,  there  was  previous  testimony,  Mr. 
Smith,  that  the  installation  work  on  the  second 
house  unit  was  started  on  January  31st. 

A.     That  is  correct. 

Q.  Of  1949.  In  terms  of  that  date,  when  did  Mr. 
Budge  contact  you  [54]  with  regard  to  that  installa- 
tion work'? 

A.  Well,  a  few  days  prior,  I  would  say  approxi- 
mately a  week  jorior  to  that  time.  I  would  have  to 
check  records.  I  believe  he  notified  me  that — I  am 
just  trying  to  think  whether  both  of  the  men  were 
working  on  an  installation  job  that  was  already 
going  on  or  if  they  were  laid  off.  I  would  have  to 
check  records  on  that. 

I  believe  one  was  working  and  one  was  laid  off 
for  the  layoff,  was  off  the  time. 

Q.  You  are  referring  to  Mr.  Merrit  and  Mr. 
Herd  ?  A.     Yes. 

Q.  Referring  to  February  2nd,  when  the  stop- 
page took  place,  did  anybody  notify  you  of  this 
stoppage  on  that  date? 

A.  I  was  notified  on  February  1st  by  one  of  my 
members  working  on  the  job  that  there  w^as  quite 
a  bit  of  rumor  that  the  job  would  be  stopped  the 
following  morning 


Q.     Who  was  that?  A.     Mr.  Lou  Merrit. 

Q.     Go  ahead. 
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A.  I  asked  him  for  what  reason,  and  he  said 
that  the  operating  engineer  operating  the  crane  for 
them,  or  in  the  part  they  were  working,  notified 
him  that — or  that  the  operating  engineer  was  in- 
formed that  there  was  C.I.O.  Machinists  on  the  job, 
and  that  is  why  they  were  going  to  stop  the  job. 

Q.  The  Machinists'  Union  is  not  in  the  C.I.O. 
Union,  is  it?  A.     Absolutely  not. 

Q.  Well,  when  you  got  that  information,  what 
did  you  do  ? 

A.  I  notified  the  boys  that  I  would  be  there  the 
following  morning. 

Q.     Whom  did  you  notify? 

A.  Mr.  Merritt  and  Sinclair.  I  don't  recall 
whether  I  had  been  in  the  office  at  the  end  of  this 
shift  or  not;  I  probably  did.  I  would  have  to  get 
further  information  on  so-called  work  stoppage  that 
was  supposed  to  have  been  the  following  morn- 
ing. [55] 

Q.  Did  you  go  to  the  plant  site  on  the  morning 
of  the  work  stoppage?  A.     I  was  there. 

Q.     What  did  you  see  when  you  arrived? 

A.  A  group  of  workers  known  to  me  as  the — 
standing  up  in  front  of  the  gate — or  I  would  say 
the  employees'  gate,  where  the  time  clocks  are.  I 
believe  there  are  time  clocks  there.  And  a  few  at 
the  gate  that  I  call  the  truck  gate,  on  down  the 
main  road  or  street  that  the  plant  is  on. 

Q.     Was  there  any  construction  work  going  on 
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with  respect  to  the  plant,  so  far  as  you  could  see  % 

A.  As  far  as  I  could  see  there  wasn't.  I  walked 
back  to  this  truck  gate  with  the  two  members,  Mr. 
Merritt  and  Sinclair,  and  asked  a  party  there  that 
I  late  found  out  was  a  representative  of  the  Car- 
penter-Millwrights, by  the  name  of  Barton — and  I 
asked  him  what  was  wrong,  and  he  said  that  these — 
that  they  just  decided  to  take  a  holiday. 

Some  workers  standing  there,  construction  work- 
ers— and  I  don't  know  their  names — spoke  up 

Mr.  Trautman:  This  is  going  to  be  anonymous 
hearsay. 

The  Witness:     This  is  what  I  overheard. 

Q.  (By  Mr.  Ryder)  :  Do  you  know  the  names 
of  the  construction  workers  %  A.     I  do  not.  [56] 

Q.  (By  Mr.  Ryder) :  Would  you  continue, 
please. 

A.  They  stated  that  they  were  informed  they 
were  out  because  there  was  C.I.O.  Machinists  on 
the  job. 

Hearing  Officer  Altieri:  Now,  you  have  a  com- 
pound anonymous  hearsay. 

Mr.  Trautman:     I  didn't  object. 

Q.  (By  Mr.  Ryder)  :  Mr.  Smith,  did  Mr.  Sin- 
clair and  Mr.  Merrit  continue  to  work  on  the  second 
house  unit?  A.     They  did. 

Q.     Until  what  date  did  they  work,  if  you  know  ? 

A.  I  believe  the  end  of  their  shift,  work  shift 
was  the  10th  of  February.    It  was  on  a  Thursday. 
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The   following  Friday  morning,   I  believe  it  was 
February  11th,  that  they  went  in  after  their  tools 
and  left  the  job. 

Q.  Did  any  representative  of  the  Westinghouse 
Corporation  confer  with  you  with  respect  to  these 
men  leaving  the  job  finally'?  A.    Yes. 

Q.     Who  was  that? 

A.  Mr.  Budge  called  me,  I  believe,  on  the  eve- 
ning of  the  10th — or  in  the  afternoon  of  the  10th. 

Q.     What  was  the  substance  of  that  conversation  ? 

A.  He  stated  that  no  further  parts  or  w^ork  for 
the  machinists  on  the  No.  2  House  Unit  were  avail- 
able and  they  would  be  off  [57]  the  following — or  as 
of  the  end  of  that  shift,  or  the  following  morning. 

Q.     What  did  you  say  during  that  conversation? 

A.  Well,  I  believe  that  I  probably  said  that  I 
would  so  notify  the  men. 

Q.  Now,  Mr.  Smith,  referring  to  the  installation 
work  of  the  General  Electric  Corporation  at  Re- 
dondo  Beach,  did  any  representative  of  the  Gen- 
eral Electric  Company  contact  you  with  reference 
to  obtaining  help  for  the  installation  of  the  first 
General  Electric  Unit  at  Redondo  Beach? 

A.  Yes.  Mr.  Wise  of  General  Electric  contacts 
me  on  all  men  that  he  wants  for  the  mechanical 
end. 

Q.  When  w^as  that  first  contact  made  with  re- 
spect to  this  Redondo  installation? 

A.     If  I  remember  correctly,  on  the  setting  of 
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the  sole  plates  on  the  Redondo  unit  for  General 
Electric.  He  notified  me  he  had  transferred  some 
men  from  one  of  the  repair  jobs  or  installation 
jobs  that  was  going  on  at  the  Long  Beach  Southern 
California  Edison  plant  over  to  the  Redondo  plant. 

Q.  Did  he  request  your  supplying  of  any  men 
by  name? 

A.  Yes,  there  were  several  different  ones  that 
he  requested  to  be  supplied  on  the  job. 

Q.  Could  you  name  several  of  those  men  whom 
he  requested  at  that  time?  Did  he  request  Rufus 
Carter  ? 

A.  I  believe  at  that  time  Rufus  Carter  was 
moved  from  a  San  Diego  repair  or  installation  job 
up  to  the  Redondo  Beach  job.  Jim  Kay,  a  member, 
and  Johnny  Rose  and  his  brother  Herman  Rose, 
Steve  Gillette,  Miles  O'Hand  and  several  others 
that  are  requested  from  time  to  time  on  various 
jobs,  that  I  wouldn't  know  if  they  were  on  the 
Redondo  job  or  just  which  job. 

Q.  When  a  transfer  is  made  from  one  job  to 
another,  is  that  generally  cleared  by  the  employer 
through  your  office?  [58] 

A.  As  a  rule,  if  the  man  is  transferred  from 
one  job  to  another  the  steward,  our  union  steward 
on  the  job  notifies  me  of  that  transfer. 

Q.  At  the  time  of  Mr.  Wise's  first  contact  with 
respect  to  this  first  G.  E.  Unit,  did  you  discuss 
terms  and  conditions  of  work? 
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A.  Prior  to  that  time  at  approximately  the 
same  time  that  we  received  an  increase  or  an  ad- 
justment in  wages  from  Westinghouse,  we  had 
talked  over  the  wage  rate  for  the — or  the  rate 
that  would  go  into  operation  at  the  Redondo  plant. 

Q.  Has  that  been  a  continuing  affair,  Mr.  Wise 
clearing  with  respect  to  subsequent  adjustments  on 
rates  and  hours  of  work  1  A.     That  is  right. 

Q.     Has  that  continued  up  to  the  present  time? 

A.     It  has. 

Q.  Covering  other  installations,  other  than  Re- 
dondo ?  A.     That  is  right. 

Q.  That  is,  the  Terminal  Island  installation  go- 
ing on  at  the  present  time? 

A.     That  is  correct."  [59] 

FLOYD  E.  SMITH 

Transcript,  Vol.  VII,  pages  685-689 

"Q.  (By  Mr.  Garrett)  :  On  this  Redondo  Beach 
Edison  job,  have  you  ever  had  any  of  your  members 
on  there  except  as  employees  of  the  Westinghouse 
Company  ? 

A.     Not  to  my  knowledge. 

Q.  So  far  as  you  know,  you  haven't  had  any  of 
your  members  working  for  Stone  &  Webster  or  any 
of  their  subcontractors'?  A.     No,  sir. 

Q.  You  knew  at  the  time  you  put  your  men  in 
there  originally  that  was  an  A.  F.  of  L.  job,  didn't 
you  1  A.    Yes. 
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Q.  Do  you  recall  having  a  conversation  with 
either  Mr.  Scanlon  or  Mr.  D'Antoni — you  know  both 
of  them,  don't  you?  A.     I  do. 

Q.     back  in  the  middle  of  1946,  while  they 

were  working  on  the  Harbor  Steam  plant  job,  con- 
cerning demands  of  the  A.  F.  of  L.  Building  Trades 
Council  for  the  work  on  the  Harbor  Steam  plant? 
You  were  supplying  men  on  that  work  at  that 
time,  were  you? 

A.     On  the  Harbor  Steam  plant,  yes. 

Q.     By  arrangement  with  Mr.  Scanlon? 

A.     Correct. 

Q.     Of  Westinghouse  ?  A.    Yes. 

Q.  They  were  working  on  their  first  unit  there 
at  that  time,  were  they  not  ? 

A.     The  first  unit  went  in  the  early  part  of  1946. 

Q.  I  am  referring  to  the  time  from  July  to 
September,  1946.  That  would  be  about  the  time 
Westinghouse  was  engaged  in  the  installation  of  the 
first  unit  at  the  Harbor  Steam  plant  ? 

A.  That  would  be  at  that  time  they  were  in  the 
first  large  unit. 

Q.     That  is  what  I  mean.  A.    Yes.  [60] 

Q.     They  had  already  installed  a  smaller  unit? 

A.     Correct. 

Q.  At  the  time  Mr.  Scanlon  was  on  that  job  at 
the  Harbor  Steam  plant,  was  he  not  ? 

A.     Mr.  Scanlon  was  there. 

Q.     Was  Mr.  D'Antoni  on  that  job  also?  , 
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A.     No,  sir. 

Q.  Do  you  know  who  they  had  on  that  job  as 
resident  engineer?  A.     No,  I  don't. 

Q.  Do  you  recall  anybody  representing  West- 
inghouse,  besides  Mr.  Scanlon,  who  was  on  that  job 
as  engineer? 

A.  None  of  the  work  engineers  that  is  there.  I 
have  met  several  of  them,  but  I  don't  recall  them  by 
name.  My  dealings  have  never  been  with  those  men. 

Q.  I  can't  refer  to  them  by  name,  but  can  you 
recall  during  the  period  from  July  to  September, 
1946,  talking  with  either  Mr.  Scanlon  or  any  other 
Westinghouse  engineer  on  that  Harbor  Steam  job 
about  demands  that  were  being  made  at  that  time 
by  the  A.  F.  of  L.  council  that  the  A.  F.  of  L.  unions 
be  permitted  to  do  that  work  for  Westinghouse. 

A.     No,  I  can't  recall  that  I  did. 

Q.  Can  you  recall  talking  to  Gene  Boyd  of  the 
A.  F.  of  L.  Building  Trades  Council  about  it  along 
about  the  time  I  have  mentioned? 

Mr.  Binkley:     What  was  that  name? 

Mr.  Garrett:     Eugene  Boyd. 

Mr.  Binkley :     Can  we  have  him  identified  ? 

Mr.  Garrett:  He  is  the  foiTner  business  agent 
for  the  Los  Angeles  Building  and  Construction 
Trades  Council. 

The  Witness:     No.  I  never  talked  to  Mr.  Boyd. 

Q.  (By  Mr.  Barrett)  :  Do  you  recall  talking  to 
Mr.  Merritt,  in  the  period  I  have  spoken  of,  on  that 
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subject,  that  is,  the  period  [61]  from  July  to  Sep- 
tember, 1946,  L.  M.  Merritf? 

A.  Yes,  I  believe  I  talked  to  Mr.  Merritt  once 
about  it. 

Mr.  Garrett:  To  identify  him  for  the  record,  he 
was  at  that  time  a  business  agent  for  Millwright 
Local  1607. 

Q.  (By  Mr.  Garrett) :  It  is  a  fact,  is  it  not,  Mr. 
Smith,  that  in  1946  you  made  this  connection  with 
Westinghouse  through  Mr.  Scanlon,  and  thereafter 
you  furnished  your  men  wherever  you  could  to  do 
the  installation  work  on  their  turbo  electric  equip- 
ment? 

A.  Furnished  all  men  for  their  erection  work 
since  the  beginning  of  1946. 

Q.  You  think,  as  far  as  you  are  concerned,  you 
have  furnished  all  the  men  they  have  used  on  the 
work  they  have  installed  themselves? 

A.     That  they  have  hired. 

Q.     Where  they  have  done  the  hiring? 

A.     Yes,  as  far  as  I  know. 

Q.  And,  in  general,  you  have  gotten  your  men  in 
on  their  work  in  all  cases  where  they  were  able  to 
hire  your  men,  by  reason  of  the  fact  that  it  was 
either  a  job  that  wasn't  controlled  by  the  A.  F.  of  L., 
or  was  a  repair  job,  or  was  a  job  like  that,  at  the 
Harbor  Steam  plant,  where  they  would  be  pro- 
tected by  an  injunction? 

Mr.  White:     We  object  to  the  question. 
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Hearing  Officer  Altieri:     Sustained. 

Q.  (By  Mr.  Garrett)  :  Now,  it  is  a  fact,  is  it 
not,  that  on  other  jobs  where  they  have  had  to  deal 
with  A.  F.  of  L.  contractors,  the  Millwrights  have 
been  used  to  do  the  same  work  you  have  done  on 
the  jobs  you  have  described? 

Mr.  Ryder:     We  object  to  that. 

Hearing  Officer  Altieri:  I  will  allow  that,  if  he 
knows. 

The  Witness:  To  the  best  of  my  knowledge, 
every  job  that  Westinghouse  has  erected  in  South- 
ern California  or  the  12  Southern  Counties,  they 
have  used  my  members  of  1235,  where  they  have 
hired. 

Q.     (By  Mr.  Garrett)  :     Where  they  have  hired? 

A.    Yes."  [62] 

HERMAN  BARBAGLIA 
Transcript,  Volume  VIII,  page  980  to  986: 

"Q.  (By  Mr.  Garrett) :  After  the  conversa- 
tion you  had  with  Mr.  Lyons  in  August,  1948,  what 
is  the  next  conversation  you  had  with  anyone  about 
this  matter,  outside  of  conversations  with  persons 
connected  with  the  labor  movement? 

A.  I  later,  then  as  I  said  ax)proximately  two 
months  later,  somewhere  in  November  or  December, 
I  am  not  quite  sure,  I  contacted  Mr.  Budge  on  the 
telephone  and  talking  to  him  about  the — first  on  the 
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Stone  and  Webster  job,  and  that  it  being'  the  holi- 
days that  I  would  like  to  have  an  appointment  with 
him  after  the  holidays  and  between  myself  and 
one  of  our  International  representatives.  After  the 
holidays  we  tried  to  contact  Mr.  Budge  and  he 
either  was  not  in  or  he  was  out  on  a  ship  making  a 
trial  run  or  something,  and  we  could  never  get  to- 
gether, and  to  this  date  I  have  never  met  Mr.  Budge 
and  discussed  this  matter  with  him  personally. 

Q.  You  did  talk  to  him  over  the  'phone  though, 
did  you?  A.     Just  that  one  time. 

Q.  That  was  the  first  time  you  got  him  on  the 
'phone?  A.     That  is  right. 

Q.  Did  you  introduce  yourself,  tell  him  who 
you  were  ?  A.     You  mean  lately  ? 

Q.     No,  when 

A.  Over  the  telephone,  yes.  Over  the  telephone 
I  told  him  who  I  was. 

Mr.  Smith:     Mr.  Barbaglia,  Mr.  Budge. 

The  Witness :  Over  the  telephone  I  told  him  who 
I  was. 

Q.  (By  Mr.  Garrett)  :  You  already  knew  who 
he  was? 

A.  That  is  right,  and  in  our  first  conversation 
we  discussed  the  job  that  was  going  on  in  El  Centre, 
which  was  being  done  by  Millwrights  down 
there.  [63] 

Q,     That  is  the  Golden  job,  is  it? 

A.     The  general  contractor  was  Golden.    I  un- 


204  L.  A.  Bldg.,  Constr.  Tr.  Council,  et  al 

Respondents'  Exhibit  A — (Continued) 
(Testimony  of  Herman  Barbaglia.) 
derstand  Bryan  Lane  had  the  generator. 

Q.  Was  that  Westinghouse  equipment  down 
there  ? 

A.  That  is  right.  I  think  it  was  a  15,000  kw 
generator. 

Q.     Is  that  a  turbo-electric  job  down  there? 

A.  That  was.  I  never  have  been  to  the  job.  It 
was  outside  of  El  Centro.  I  believe  it  was  for  the 
Metropolitan  Water  District  down  there  or  some 
water  outfit. 

Q.  Did  he  know  Millwrights  were  working  on 
that  job?  A.     He  did. 

Q.  Did  you  talk  to  him  about  Millwrights  work- 
ing on  his  next  Redondo  Beach  unit? 

A.  I  did  not.  I  was  trying  to  make  that  appoint- 
ment for  him  and  myself  and  the  International  to 
sit  down  with  him  and  discuss  it. 

Q.     Did  he  say  you  could  have  an  appointment? 

A.  I  don't  remember  if  he  told  me — ^yes,  he  did. 
He  says  right  after — I  was  the  one  that  made  the 
announcement  that  we  would  meet  right  after  the 
holidays  and  then  I  would  contact  him  then  to  make 
the  appointment,  and  which  as  I  tried  to  get  him 
three  or  four  times  or  whatever  it  may  be,  and  we 
never  got  him,  and  of  course  the  incident  happened 
down  at  Redondo  Beach. 

Q.  You  never  talked  to  Budge  after  that  one 
telephone  conversation?  A.     No. 
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Q.  Did  you  go  down  there  on  the  Redondo  Beach 
job  on  the  31  of  January,  1949? 

A.  No,  I  was  down  there  I  believe  on  a  Monday 
before  the  stoppage  of  work  and  went  in  to  see  Mr. 
Sheets. 

Q.     Did  you  have  a  conversation  with  Sheets'? 

A.  I  did.  I  am  trying  to  think  what  I  said  to 
him  over  there.  This  thing  has  been  so  long  now. 

Q.  Wait  a  minute.  Let's  find  out  what  date  that 
Monday  was. 

A.  That  Monday  was — I  believe  it  was  Monday, 
wasn't  it? 

Q.     The  31st,  January  31st? 

A.  I  believe  it  was  on  a  Monday  or  Monday  or 
Tuesday.  Wednesday  I  believe  the  job  went  down. 
I  don't  know  what  day  the  job  went  down,  but 
anyway  it  w^as  a  couple  of  days  before  the  job  went 
down. 

Q.  January  31st  was  Monday.  Did  you  talk  to 
Mr.  Budge  on  that  date? 

A.     No,  Mr,  Sheets. 

Q.     Where  was  that,  at  the  plant? 

A.    At  his  office,  yes. 

Q.  Did  he  tell  you  whether  or  not  he  had  already 
talked  to  Mr.  Mashburn  about  the  job? 

A.     He  had. 

Q.  Did  you  have  a  conversation  with  Mr.  Sheets, 
yourself?  A.     I  did. 
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Q.  Tell  us  about  it.  He  is  right  here  so  he  can 
let  us  know  if  it  is  wrong. 

A.  I  am  trying  to  remember  what  was  said  there. 
We  discussed  the  work  that  Millwrights  had  done 
in  different  parts  of  the  country  on  this  type  of 
work,  and  Mr.  Sheets  at  that  time  agreed  that 
Millwrights  was  doing  so  in  other  parts  of  the 
country,  and  I  told  him  then  that  I  didn't  see  why 
we  can't  use  them  here.  I  believe  he  told  me  the 
reason  why  we  couldn't  use  them  here,  because 
Stone  and  Webster  had  no  part  of  the  installation 
of  the  generators.  While  we  were  in  there  talking 
to  Mr.  Sheets,  there  were  two  gentlemen  came  in, 
I  do  remember  the  name  of  one  and  I  don't  remem- 
ber the  name  of  the  other  one.  The  other  was  Mr. 
Scanlon  of  the  [65]  Westinghouse  Electric. 

Q.     Did  you  see  Scanlon? 

A.  That  is  right.  My  conversation  with  Mr. 
Scanlon  was 

Mr.  Binkley :     Is  this  the  same  day  % 

The  Witness:  Yes.  I  asked  Mr.  Scanlon — I 
found  out  who  Mr.  Scanlon  was,  and  I  asked  him  at 
that  time  if  he  would  not  remove  the  two  or  three 
machinists  that  were  on  the  job. 

Q.  (By  Mr.  Garrett) :  They'  were  already 
there  ? 

A.  They  were  already  on  the  job.  They  went  to 
work  on  Monday  morning. 

Q.     And  they  had  gone  on  that  same  day? 
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A.     Monday  morning,  yes. 

Q.     You  are  talking  about  Monday,  aren't  you^ 

A.  That  is  right.  I  asked  him  then  if  he  would 
remove  those  men  off  of  the  job  until  we  could 
straighten  this  thing  out  within  our  organization. 

Q.  What  organization?  Did  you  tell  him  what 
organization  you  meant  ? 

A.  What  I  was  referring  to  was  the  Building 
Trades  Organization. 

Q.  I  am  not  talking  about  what  you  were  re- 
ferring to.  What  did  you  tell  Scanlon? 

A.     Well,  that  is  what  I  told  him. 

Hearing  Officer  Altieri :  I  think  that  is  what  he 
was  answering. 

Mr.  Garrett :  I  want  to  be  sure  about  the  conver- 
sation he  is  giving  me  now. 

The  Witness:  If  he  would  remove  those  men  so 
that  we  could  further  work  this  thing  out  between 
our  organization  and  Stone  and  Webster's  organ- 
ization and  his  organization.  He  told  me  he  had  no 
authority  to  move  anybody  off  and  that  he  would 
not  move  anybody  off.  \_QQ^ 

Hearing  Officer  Altieri:  During  the  conversa- 
tion, was  it  clear  to  Mr.  Scanlon  you  were  talking 
about  the  Building  Trades  Council? 

The  Witness:  That  is  right.  I  told  him  then 
that  he  was  putting  Stone  and  Webster  in  a  peculiar 
position,  I  thought  he  was  not  cooperating  with 
Stone  and  Webster  by  leaving  these  men  on,  for  I 
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no  doubt  saw  trouble  in  the  wind,  I  was  not  sure 
but  I  had  an  idea,  and  with  that  he  said  he  would 
not  pull  his  men  off  and  I  bid  him  good  day  and  I 
left."  [67] 

WILLIAM  L.  BUDGE 

Evidence  Relating  To  Demands  By  Respondents 

Transcript,  Volume  III,  page  278  to  282 : 

''Q.  Mr.  Budge,  directing  your  attention  to  the 
dispute  with  resj^ect  to  House  Unit  No.  2,  when 
was  it  first  brought  to  yoiu-  attention  that  a  labor 
organization  other  than  the  Machinists  Union  de- 
sired to  do  the  installation  work  on  that  house  unit  ? 

A.  Mr.  Barbaglia  called  me  sometime,  as  I  re- 
call, in  late  November  or  early  December,  stating 
that  he  would  like  to 

Mr.  Bmkley :     What  year  was  that  ?  What  year  ? 

The  Witness:  It  was  in  '48. — stating  that  he 
would  like  to  discuss  the  erection  or  the  labor  for 
the  erection  of  these  units. 

I  told  hmi  I  would  be  willing  to  see  him  in  my 
office  at  any  time,  other  than  that  particular  day,  as 
I  was  leaving  to  go  out  of  town,  and  I  have  never 
heard  from  him  since. 

Q.  (By  Mr.  Ryder) :  Mr.  Barbaglia  in  that 
telephone — that  is  a  telephone  conversation? 

A.     Yes. 

Q.     In  that  telephone  conversation  did  he  state 
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that  he  desired  that  you  employ  members  of  his 
union? 

A.  To  my  knowledge  he  didn't.  He  said  he  just 
wanted  to  discuss  the  situation. 

Q.  Did  he  elaborate  on  what  he  meant  by  "dis- 
cussion"? 

A.  No,  he  didn't.  As  I  recall,  he  had  some  of 
his — I  think  he  called  them  International  people 
or  someone  present  that  he  wished  to  bring  over, 
but  he  didn't  elaborate  on  the  situation. 

Q.  This  call  of  Mr.  Barbagiia,  that  you  say  was 
made  in  November  or  early  December  of  1948,  was 
made  after  you  had  [68]  employed  Machinists  on 
the  installation  of  your  No.  1  large  unit  and  your 
No.  1  House  Unit,  is  that  right? 

A.     That  is  right. 

Q.  Did  the  Westinghouse  Corporation  employ 
any  carpenters  on  the  installation  work  of  those 
two  units?  A.     Not  to  my  knowledge. 

Q.  Would  you  know  if  the  corporation  had  done 
such  employing  of  carpenters? 

A.     Yes,  I  would. 

Hearing  Officer  Altieri:  Is  your  answer  in- 
tended to  convey  the  end  result  no  carpenters  were 
emj^loyed  in  the  installation,  Mr.  Budge? 

The  Witness:     That  is  right. 

Hearing  Officer  Altieri:  You  say  not  to  your 
knowledge.  You  leave  an  implication  that  possibly 
something    occurred    outside    of    your    knowledge, 
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something  may  have  happened.    Is  that  what  you 
intended  to  convey  by  that  answer? 

The  Witness:  I  intended  to  convey  that  some- 
one may  have  hired  a  carpenter  to  build  a  bench 
or  something  of  that  sort,  and  I  may  not  have 
known  about  it;  or  a  shack  or  something. 

Q.  (By  Mr.  Ryder) :  With  respect  to  the  ac- 
tual installation  work,  however,  Mr.  Budge,  so  far 
as  you  know  you  did  not  hire  any  carpenters,  is 
that  a  fact?  A.     That  is  right. 

Q.  Mr.  Budge,  is  the  Westinghouse  Corporation 
the  employer  of  all  of  the  craft  employees  engaged 
on  the  installation  work  of  a  tui'bine-generator  ? 

Mr.  Garrett:     That  calls  for  a  conclusion. 

Hearing  Officer  Altieri:  Overruled.  You  may 
answer. 

The  Witness:     May  I  have  the  question? 
(The  question  was  read.) 

Mr.  Trautman :     I  suppose  you  mean  at  Redondo. 

Mr.  Ryder:     At  Redondo  Beach  plant. 

The  Witness:  I  assume  you  mean  as  far  as 
our  contract  goes. 

Q.  (By  Mr.  Ryder)  :  Yes.  I  mean  the  riggers 
that  you  mentioned  previously,  the  electricians,  the 
machinists,  the  pipefitters. 

Mr.  Garrett :  There  is  no  evidence  they  ever  em- 
ployed any  of  them.  It  is  assuming  facts  not  in 
evidence,  and  a  leading  question. 

Hearing  Officer  Altieri:  There  was  some  testi- 
mony  
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Mr.  Ryder:     That  he  hired  them. 

Hearing  Officer  Altieri :  The  various  crafts,  they 
were  hired,  Mr.  Garrett,  if  I  recall  correctly. 

Mr.  Garrett:  That  matter  was  interjected  into 
a  leadmg  question,  as  to  the  answer,  to  which  it 
was  immaterial. 

Hearing  Officer  Altieri :  Is  there  an  unanswered 
question  ? 

Mr.  Garrett :  It  is  clearly  not  established  by  the 
testimony  of  this  witness  in  this  record  that  he 
or  his  company  have  ever  hired  any  of  the  classi- 
fications. 

Mr.  Ryder:  Mr.  Examiner,  I  might  mention 
here  Mr.  Budge  has  previously  testified  to  the  fact 
that  he  hired,  Mr.  Scanlon  hired  certain  craft  em- 
ployees relating  to  this  installation  work. 

Hearing  Officer  Altieri:  I  will  allow  him  to 
answer  the  question,  if  he  can. 

The  Witness:  We  pay  a  lot  of  people.  We  ac- 
tually pay  the  employees  that  we  have,  such  as  rig- 
gers, pipefitters,  machinists,  electricians. 

Q.  (By  Mr.  Ryder)  :  Have  you  paid  all  the 
employees  that  you  have  hired 

A.     That  is  right. 

Q.     on  the  installation  work  of  these  imits'^ 

A.     That  is  right.   [70] 

Q.  You  consider  them  your  employees,  do  you 
not?  A.     That   is   right. 
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Q.  And  you  can  fire  them,  if  you  don't  like  their 
work,  can  you  nof? 

Mr.  Binkley:  Well,  we  think  so.  We  are  not 
sure. 

The  Witness:     That  depends  on  the  union. 

Q.  (By  Mr.  Ryder)  :  Outside  of  the  union 
factor  in  here,  you  do  have  tliat  right  to  discharge 
if  their  work  is  unsatisfactory? 

Mr.  Garrett:     That  calls  for  a  conclusion. 

Hearing  Officer  Altieri:  I  will  sustain  the  ob- 
jection. They  are  your  employees  to  hire  and  fire 
as  you  will,   presumably,   is  that   correct? 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  Ryder) :  You  have  complete  con- 
trol of  these  employees  during  their  working  days, 
do  you  not? 

Mr.  Garrett:  That  calls  for  a  conclusion;  again 
leading. 

The  Witness:     That  is  right. 

Hearing   Officer   Altieri:     Answer   the   question. 

The  Witness:  We  are  controlling,  we  have  con- 
trol of  their  hours  and  of  the  time  they  work  and 
control  of  the  employees;  we  direct  their  opera- 
tions. ' ' 

WILLIAM  L.  BUDGE 
Transcript,  Volume  III,  page  283  to  285: 

"Q.  (By  Mr.  Ryder) :  Yes.  Now,  referring 
back  to  Mr.  Barbagiia's  call,  when  was  the  next 
time  that  any  representative  of  a  labor  organization 
contacted  you  with  respect  to  any  job  claims,  on  the 
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installment  work  of  the  House  Unit  No.  2,  if  any? 

A.  As  I  recall,  it  was  on  February  the  1st  when 
Mr.  Mashburn  called  me. 

Q.     What  did  he  say? 

A.  As  I  recall  the  conversation  was  to  the  effect 
that,  [71]  'When  are  you  people  going  to  take  the 
Machinists  off  of  this  job?' 

And  my  answer  to  that  was  that  unless  it  was 
the  customer's  wishes  that  we  do  so,  we  were  going 
to  make  no  change  at  the  present  time,  which  Mr. 
Mashburn  then  told  me  he  had  no  other  recourse 
except  to  take  action. 

Q.     To  what  job  was  he   referring? 

A.     He  was  referring 

Mr.  Garrett:     That  calls  for  a  conclusion. 

Hearing  Officer  Altieri:     He  may  answer. 

The  Witness:  He  was  referring  to  the  work  at 
the  Redondo  steam  plant  on  the  erection  of  the  No. 
2  House  Unit. 

Q.     What   action   was   he   referring   to? 

Mr.  Garrett:     It  calls  for  a  conclusion. 

Hearing  Officer  Altieri :  Well,  now,  do  you  know 
what  he  was  referring  to? 

The  Witness:     No,  I  don't. 

Hearing  Officer  Altieri:  The  action,  you  do  not 
know  what  it  was  that  he  was  referring  to? 

The  Witness:     No. 

Q.  (By  Mr.  Ryder) :  You  testified  that  you 
told  Mr.  Mashburn  that  you  would  take  off  the  men 
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only  if  the  customer  instructed  you.   What  did  you 
mean  by  that  statement? 

Mr.  Garrett:  Objected  to  as  leading,  calling  for 
a  conclusion;  the  conversation  sj)eaks  for  itself. 

Q.  (By  Mr.  Ryder) :  Did  you  explain  that 
statement  to  Mr.  Mashburn? 

Hearing  Officer  Altieri:  Did  you  offer  an  ex- 
planation of  that  statement  to  Mr.  Mashburn? 

The  Witness:  The  only  explanation  I  offered 
was  that  it  would  mipair  other  jobs  that  I  had 
working  at  the  present  time."  [72] 

SAUL  M.  SCANLON 
Transcript,  Volume  VI,  page  527: 

"Q.  You  didn't  talk  to  any  other  representa- 
tives of  any  other  labor  organizations'? 

A.  Just  at  the  time  I  met  Mr.  Barbaglia,  I  testi- 
fied to  before,  at  Mr.  Sheets'  office  at  one  meeting. 
So  far  as  I  know  that  is  the  only  one  business  rep- 
resentative, outside  of  Mr.  Smith,  1  guess. 

Q.  Did  you  tell  Mr.  Barbaglia.  at  that  time  this 
dispute  was  entirely  new  to  you,  that  you  hadn't 
known  anything  about  it  before? 

A.  I  don't  recall  telling  him  anything  like  that, 
it  being  new.  I  told  him  I  just  didn't  have  any  au- 
thority to  stop  and  take  the  men  off,  as  he  directed 
me  to  do." 
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"Q.  (By  Mr.  Garrett):  Mr.  Merritt,  in  July 
of  1946  were  you  connected  with  the  Millwrights 
Local  1607?  A.     Yes,  I  was. 

Q.  What  position  did  you  hold  with  them  at  that 
time? 

A.  I  was  the  business  representative  for  the 
Millwrights. 

Q.  And  sometime  in  that  period  between  July 
and  September  1946,  do  you  recall  going  to  the 
harbor  steam  plant?" 

LEM  MATTHIAS  MERRITT 

Transcript,  Volume  VIII,  page  867  to  869: 

"A.  No,  Building  Trades  in  Los  Angeles,  so 
shortly  after  that,  I  don't  remember  how  long,  it 
might  have  been  a  month  or  so,  the  second  unit  in 
that  thing  was  pretty  well  along  and  begun  to  get 
ready  for  installation,  and  I  think  it  was  on  the 
floor,  and  Gene  Boyd  and  myself  went  down  to  see 
the  turbine  [73]  as  it  was  being  got  ready  to  set 
up,  and  we  met  the  man  in  charge. 

Q.     The  man  in  charge  for  whom? 

A.  Of  setting  of  the  turbine,  as  I  recall  they 
were  the  Westinghouse  people,  and  I  think  the  man 
— I  am  not  really  sure  about  the  fellow's  name,  but 
I  think  it  was  Scanlon,  I  am  not  sure  whether  it 
was  or  not.  I  think  I  would  know  the  man  if  I 
saw  him,  and  I  have  not  seen  him  in  this  hearing. 
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and  I  looked  around  there  and  I  have  not  seen  him. 

Mr.  Binkley:  I  don't  think  Scanlon  is  here  right 
now. 

The  Witness :  I  never  met  him  but  one  time,  and 
Boyd  introduced  me  and  he  told  me  v^ho  he  was, 
and  then  in  this  meeting  we  had  quite  a  conversa- 
tion about  work,  and  Mr.  Boyd  told  him  that  in  the 
opinion  of  the  Building  Trades  that  work  belonged 
to  the  Millwrights. 

Mr.  Binkley :  Just  a  minute.  Could  we  have  the 
persons  present  at  this  conversation*?  Boyd  and 
Scanlon  and  who  else  were  present "? 

Q.  (By  Mr.  Garrett)  :  Were  there  any  other 
people  present  at  that  conversation  ? 

A.  Those  were  the  only  people  I  talked  to.  There 
were  a  lot  of  people  around  there,  but  the  three  of 
us  were  doing  the  talking. 

Q.     Has  Mr.  Boyd  subsequently  died? 

A.  That  is  right.  He  died  shortly  after  that, 
I  would  say  a  month  or  two  after  this,  and  Mr. 
Boyd  felt  that  so  far  as  that  work  was  concerned 
it  belonged  in  the  opinion  of  the  Building  Trades, 
to  the  Millwrights,  and  he  said,  Mr.  Scanlon  if  it 
was  Scanlon,  I  am  not  sure  about  that,  he  said  that 
he  didn't  care  what  the  Building  Trades  thought, 
that  the  work  belonged  to  the  Machinists  and  he 
had  been  doing  it  with  [74]  Machinists  and  he  ex- 
pected to  continue  to  do  it  with  Machinists,  West- 
inghouse   always   employed   Machinists,    and    as    I 
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recall  Mr.  Boyd  told  him  that  he  didn't  think  West- 
inghouse  had  always  employed  Machinists,  and  this 
was  one  particular  job  that  lie  was  going  to  find 
out  whether  or  not  they  e-tjuUl  employ  them  on  the 
work  on  that  job,  and  they  had  quite  a  little  argu- 
ment over  it.  Of  course  I  was  more  or  less  as  a 
standby,  I  just  stood  there  and  listened,  but  I 
dicbi't  have  very  mu-ch  to  say  in  the  conversation, 
because  after  all  I  was  down  there  with  the  Build- 
ing Trades. 

Hearing  Officer  Altieri:  You  have  answered  the 
question. 

The  Witness:  That  is  about  all  I  have  to  say 
about  it. 

Q.  (By  Mr.  Garrett)  :  How  long  after  that  did 
you  remain  business  agent  for  the  Millwright  Local 
1607  ? 

A.  Well,  I  was  the  business  agent  up  until  June 
of  1947,  I  guess,  and  then  I  think  three  months 
after  that  I  was  assistant  business  agent.  That  is 
as  I  recall  it.  I  could  go  back  and  look  it  up,  and 
I  don't  remember  for  sure." 

LEM  MATTHIAS  MERRITT 
Transcript  VIII,  page  873  to  874: 

Q.  And  what  methods  did  you  go  about  protest- 
ing the  work? 

A.  Well,  I  usually  left  that  tip  to  the  Building 
Trades. 

Q.  How  does  the  Building  Trades  go  about  pro- 
testing the  work,  sir? 
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A.  I  suggest  that  you  ask  them.  They  can  prob- 
ably tell  you  better  than  I  can. 

Q.     Don't  you  know? 

A.     Well,  I  know  some  of  the  things  they  do,  yes. 

Q.  1607  at  the  time  of  your  representation  of 
that  local  was  an  affiliate  with  the  Building  Trades 
Council?  A.     That  is  right.  [75] 

Q.  And  therefore  wouldn't  you  know  how  the 
Building  Trades  Council  would  help  Local  1607 
in  protesting  the  work  that  Local  1607  thinks  be- 
longs to  it? 

A.     Yes,  I  think  I  would  know  the  procedure. 

Q.     What  would  the  procedure  be,  sir? 

A.  Well,  might  take  different  courses,  but  as  a 
general  rule  if  there  is  a  dispute  arising  before  the 
— any  affiliate  of  the  Building  Trades,  the  Building 
Trades  would  ijrobably  call  a  meeting  of  the  people 
in  some  respects  to  get  down  to  the  bottom  of  the 
thing,  possibly  representatives  for  the  Machinists, 
representatives  of  the  Millwrights,  maybe  the  em- 
ployers, and  so  forth." 

HERMAN  BARBAGLIA 

Transcript,  Volume  VIII,  pages  969  to  970 : 

"Q.  (By  Mr.  Garrett)  :  What  position  do  you 
hold? 

A.  I  am  now  representative  of  Millwrights 
Local  1607. 

Q.     Since  when  ?  A.     Since  July  8th,  1949. ' ' 
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HERMAN  BARBAGLIA 

Transcript,  Volume  VIII,  pages  974  to  977: 

"Q.  At  the  time  you  talked  to  Mr.  Lyons,  did 
you  know  who  was  going  to  install  the  next  West- 
inghouse  unit? 

A.  I  didn't  know  who  was  going  to  install  it. 
I  was  told  that  there  was  a 

Mr.  Ryder:  Just  a  minute.  I  think  we  ought  to 
establish   a   foundation   for   this   conversation. 

Q.     (By   Mr.    Garrett):     Who   told   you? 

A.     Mr.  Lyons. 

Q.  Did  you  have  at  that  time,  aside  from  this 
conversation  with  Mr.  Lyons  that  you  were  going 
to  tell  me  about,  did  you  [76]  make  inquiries  about 
who  was  going  to  install  the  next  house  unit? 

A.  That  is  right.  I  went  to  see  Mr.  Lyons  about 
the  installation  of  the  next  house  unit. 

Q-  Because  you  wanted  to  go  out  and  see  who- 
exQv  had  control  to  find  out  who  was  going  to  install 
it,  is  that  right?  A.     That  is  right. 

Q.  All  right.  What  did  Mr.  Lyons  tell  you  about 
it? 

A.  I  believe  that  Mr.  Lyons  told  me  that  the 
situation  was  going  to  be  the  same  as  on  the  pre- 
vious unit,   that 

Q.  That  is  the  previous  house  unit  or  the  pre- 
vious line  miit? 

A.  All  three  units  there,  the  house  unit  and  two 
60,000  units,  one  would  be  set  by  G.E.  and  the  other 
two  would  be  set  by  Westinghouse. 
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Q.  Did  you  make  any  representations  to  Mr. 
Lyons  as  to  who  that  work  belonged  to? 

A.     I  did. 

Q.     Tell  us  the  conversation  in  substance. 

A.  I  told  Mr.  Lyons  at  that  time  that  that  work 
came  under  our  jurisdiction  and  that  I  was  going  to 
contend  for  it,  and  Mr.  Lyons  then  informed  me 
that  he  had  no  power  or  authority  to  give  me  an 
answer  as  to — about  my  people  doing  it,  other  than 
I  had  the  privilege  to  contend  for  it.  With  that  I 
did  state  I  would  contend  for  it,  and  I  told  him 
that. 

Q.     Did  you  use  that  word  contend? 

A.  That  is  right.  I  told  him  that  and  with  that 
we  stopped  our  conversation  and  then  from  there 
I  w^ent  on  and  went  through  the  job  and  went  on 
back  and  went  in  to  see  Mr.  Mashburn  as  to  what 
position  the  Building  Trades  was  going  to  take  in 
contending  that  work  belonged  to  the  Millwrights. 
At  the  time  I  don't  remember  what 

Q.  I  take  it  there  were  no  Machinists  on  the  job 
at  that  time?  [77] 

A.  No,  this  was  in  September,  and  there  was  no, 
no.  In  fact  I  was  informed  by  Mr. — I  believe  by 
Mr.  Lyons  that  there  would  not  be  any  units  in- 
stalled there  until  somew^here  in  June  of  this  year. 

Q.     No  units  installed  until  Jmie  of  this  year? 

A.  Yes,  those  three  units  that  were  in  here  now, 
the  G.E.  and  Westinghouse  unit,  that  they  were 
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not  scheduled  to  be  installed  until  June  of  this  year. 

Q.     1949?  A.     That  is  right. 

Q.  When  did  you  find  out  they  were  going  to  in- 
stall a  house  until  prior  to  June  1949? 

A.  I  finally  found  out,  I  think  the  record  shows 
the  second.  I  found  out  about  two  weeks  before 
that  and  that  the  schedule  was  being  advanced,  and 
that  the  new  equipment — it  was  before  that,  that 
the  house  unit  would  be  set,  I  believe,  the  31  of 
January. 

Q.  Now,  before  we  go  on  to  that,  have  you  told 
us  all  that  took  place  in  the  conversation  that  you 
had  with  Mr.  Lyons  during  the  holiday  season? 

A.  That  was  the  only  time  I  talked  to  Lyons 
about  that. 

Q.  Have  you  given  us  the  whole  conversation 
or  was  there  something  more  said  by  either  one  of 
you? 

A.  Well,  I  don't  remember  now  what — how 
many  words  was  said.  I  am  only  giving  you  the 
point  that  I  had  made  my  contention  that  I  had 
notified  Stone  and  Webster  on  tliis  or  Mr.  Lyons. 

Q.  Have  you  given  us  the  substance  of  the  en- 
tire conversation  already,  or  is  there  something 
more  remaining  for  you  to  tell  us  about? 

A.  No,  that  is  all,  I  guess,  as  far  as  Mr.  Lyons 
is  concerned."  [78] 
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De  Minimis 

FLOYD  E.  SMITH 

Transcript,  Volume  VI,  page  634: 

"Q.  What  were  the  names  of  the  men  you  re- 
ferred to  on  the  second  house  unit? 

A.     Lour  Merritt  and  Ralph  Smclair. ' ' 

Further  affiant  saith  not. 

/s/  ARTHUR  GARRETT. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  May,  1949. 

[Seal]         /s/  ELIZABETH  B.  DODGE, 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California.  [79] 

Exhibit  1 

December  29,  1947. 
Mr.  S.  M.  Scanlon, 
Field  Supervisor. 
Westinghouse  Electric  Co., 
153  Corona  Ave., 
Long  Beach,  3,  California. 

Dear  Sir: 

This  letter  is  to  confirm  our  verbal  conversation 
of  last  week  concerning  houiiy  rates,  shift  work  on 
construction  jobs. 

Regular  Daylight  Shift:  An  eight  and  one-half 
hour  period  less  thirty  minutes  for  meals  on  the 
employees  time.  Pay  for  a  full  shift  period  shall  be 
a  smn  equivalent  to  eight  times  the  regular  hourly 
rate  with  no  premium. 
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Second  Shift:    An  eight  hour  period  less  thirty 
minutes  for  meals  on  employers  time.    Pay  for  a 
full  second  shift  period  shall  be  a  sum  equivalent  to 
eight  times  the  regular  hourly  rat^. 

Where  there  are  three  shifts  working  each  shift 
shall  work  an  eight  hour  period  less  thirty  minutes 
for  meals  on  employees  time.  Pay  for  a  full  shift 
period  on  any  shift  shall  be  a  sum  equivalent  to 
eight  times  the  hourly  rate. 

Hoping  this  information  answers  your  questions 
and  if  you  need  more  information  please  notify  me. 
Yours  truly, 

FLOYD  E.  SMITH, 

Business  Representative. 
Copy  to : 

W.  L.  BUDGE 

Exhibit  2 
Mr.  S.  M.  Scanlon, 
Field  Supervisor, 
Westinghouse  Electric  Co., 
153  Corona  Ave., 
Long  Beach,  3,  California. 
Dear  Sir: 

This  letter  is  to  confirm  our  conversation  of  the 
other  day  concerning  the  hourly  increase  of 
Twenty-five  (25)  cents  per  hour  for  Journeymen, 
Ten  (10)  cents  per  hour  for  Helpers  and  Thirty- 
five  (35)  cents  per  hour  for  Foremen. 

As  I  stated  to  you  the  increase  would  go  into 
effect  January  15,  1948.    As  the  15th  of  January 
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comes  on   Thursday,   we   will   extend   the   date   to 
January  19,  1948. 

Day   Shift  $2.25 

Journeymen  Machinists  1.60 

Machinists  Helpers  1.60 

Machinists  Foremen  2.50 

Swing    Shift:     Same   hourly   rate    as    day   shift 

with  men  working  7^2  hours  per  shift  and  being 

paid  for  8  hours. 

Graveyard  Shift :  Same  hourly  rate  as  day  shift 
with  men  working  7  hours  per  shift  and  being  paid 
for  8  hours. 

Overtime  rate  is  double  the  hourly  rate  for  all 
shifts  w^orking  in  excess  of  8  hours  in  any  one  day, 
or  more  than  40  hours  in  any  one  w^eek.  All  Satur- 
days, Smidays  and  Holidays  are  paid  for  at  the 
overtime  rate. 

The  following  companies  have  agreed  to  pay  the 
new  rate: 

General  Electric  Co. 

Gross  Press  Co. — (On  Press  Telegram) 

J.  B.  Gill  Construction  Co. 

Yours  truly, 

FLOYD  E.  SMITH, 

Business  Representative. 
Copy  to: 

W.  L.  BUDGE 


vs.  Howard  F.  LeBaron,  etc.  225 

Kespondents '  Exhibit  A — (Continued) 

Exhibit  3 

October  21,  1947. 
Mr.  William  Long, 
Accounting  Department, 
Westinghouse   Electric   Company, 
420  South  San  Pedro  Street, 
Los  Angeles,  California. 

Dear  Sir: 

The  following  established  hourly  wage  scale  ap- 
plies to  members  of  the  Liternational  Association 
of  Machinists  employed  on  construction  project: 

Day  Shift 

Journeymen  Machinists  $2.00 

Machinist  Helpers  1.50 

Machinist  Foremen  2.15 

Swing  Shift,  same  hourly  rate  with  men  working 
1^2  liours  per  shift  and  being  paid  for  8  hours. 

Graveyard  Shift,  same  hourly  rate  with  men 
working  7  hours  per  shift  and  being  paid  for  8 
hours. 

Overtime  rate  is  double  the  hourly  rate  for  all 
shifts  working  in  excess  of  8  hours  in  any  one  day, 
or  more  than  40  hours  in  any  one  week.  All  Satur- 
days, Sundays  and  Holidays  are  paid  for  at  the 
overtime  rate. 

Yours  truly, 

FLOYD  E.  SMITH, 
Business  Agent, 
LA.  of  M.  No.  1235. 
FES  :hl 
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Exhibit  4 

July  27,  1947 
I.  A.  M.  Lodge  1235, 
Mr.  Floyd  E.  Smith, 
Business  Agent. 

This  letter  is  to  confirm  our  verbal  conversation 
concerning  the  rates  now  being  paid  the  Machinists 
and  Machinist  Helpers.  At  the  present  tune  the 
rates  are:  Machinist  $2.00  per  hour  and  Machinist 
Helper  $1.50  per  hour. 

W.  L.  BUDGE, 
/s/  WILLIAM  L.  BUDGE, 

Steam  Service  Supervisor, 
Westinghouse   Electric   Corp. 
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Exhibit  e5 

Westinghouse  Electric  Corporation 

Tel.  Trinity  8331, 
420  So.  San  Pedro  Street, 
Los  Angeles  Calif., 
January  22,  1948. 
Mr.  Floyd  E.  Smith, 
Business  Representative, 
International  Association  of  Machinists, 
Long  Beach  Lodge  No.  1235, 
726  Ehn  Avenue, 
Long  Beach,  California. 

Dear  Sir: 

In  line  with  your  letter  of  January  14,  we  wish 
to  confirm  the  fact  that  we  are  now  paying  men  of 
the  Machinist  Union  $2.25  an  hour  for  Journeymen, 
and  $1.60  an  hour  for  Helpers. 
Very  truly  yours, 

W.  L.  BUDGE 

Steam   Service   Supervisor, 
Engineering  &  Service  Di- 
vision. 

Admitted  May  16,  1949. 
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United  States  of  America 
National  Labor  Relations  Board 

Case  No.  21-CD-19 

I,  Frank  M.  Kleiler,  Executive  Secretary  of  the 
National  Labor  Relations  Board,  being  duly  author- 
ized by  the  Rules  and  Regulations  of  said  Board,  do 
hereby  certify  that  annexed  hereto  is  a  full,  true, 
and  complete  copy  of  the  Decision  and  Determina- 
tion of  Dispute 

In  the  Matter  of 

LOS  ANGELES  BUILDING  and  CONSTRUC- 
TION TRADES  COUNCIL,  A.F.L.,  and 
LLOYD  A.  MASHBURN,  ITS  AGENT; 
MILLWRIGHT  and  MACHINERY  EREC- 
TORS LOCAL  1607,  of  the  UNITED  BROTH- 
ERHOOD OF  CARPENTERS  and  JOINERS 
of  AMERICA,  A.F.L.,  and  HERMAN  F. 
BARBAGLIA,  ITS  AGENT 

and 

INTERNATIONAL  ASSOCIATION  OF  MA- 
CHINISTS, for  its  LOCAL  LODGE  1235 

In  Witness  AVhereof,  I  have  hereunto  subscribed 
my  name  and  affixed  the  seal  of  the  National  Labor 
Relations  Board  this  12th  day  of  May,  A.D.  1949, 
at  Washington,  D.  C. 
[Seal] 

/s/  FRANK  M.  KLEILER, 
Executive  Secretary. 
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United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  21-CD-19 

In  the  Matter  of 

LOS  ANGELES  BUILDING  AND  CONSTRUC- 
TION TRADES  COUNCIL,  A.F.L.,  AND 
LLOYD  A.  MASHBURN,  ITS  AGENT; 
MILLWRIGHT  AND  MACHINERY  EREC- 
TORS LOCAL  1607,  of  the  UNITED  BRO- 
THERHOOD OF  CARPENTERS  AND 
JOINERS  OF  AMERICA,  A.F.L.,  AND 
HERMAN  F.  BARBAGLIA,  ITS  AGENT 

and 

INTERNATIONAL  ASSOCIATION  OF  MA- 
CHINISTS, for  its  LOCAL  LODGE  1235 

DECISION  AND 
DETERMINATION  OF  DISPUTE 

Statement  of  the  Case 

This  proceeding  arises  under  Section  10  (k)  of 
the  Act,  as  amended  by  Labor  Management  Rela- 
tions Act,  1947,  which  provides  that  "Whenever  it 
is  charged  that  any  person  has  engaged  in  an 
unfair  labor  practice  within  the  meaning  of  para- 
graph 4(D)  of  Section  8(b),  the  Board  is  em- 
powered and  directed  to  hear  and  determine  the 
dispute  out  of  which  such  unfair  labor  practice 
shall  have  arisen.  ..." 
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On  February  2,  1949,  International  Association 
of  Machinists,  on  behalf  of  its  Local  Lodge  1235, 
herein  called  the  Machinists,  filed  with  the  Regional 
Director  for  the  Twenty-first  Region  a  charge  al- 
leging that  Los  Angeles  Building  and  Construction 
Trades  Council,  A.F.L.,  herein  called  the  Trades 
Council,  and  Lloyd  A.  Mashburn,  its  agent,  had 
engaged  in  and  were  engaging  in  certain  activities 
proscribed  by  Section  8(b)(4)(D)  of  the  amended 
Act.  It  was  alleged,  in  substance,  that  they  engaged 
in  a  strike,  with  an  object  of  forcing  and  requiring 
Westinghouse  Electric  Corporation,  herein  called 
Westinghouse,  and/or  Stone  and  Webster  Engineer- 
ing Corporation,  herein  called  Stone,  to  assign  par- 
ticular work  to  members  of  "affiliates"  of  United 
Brotherhood  of  Carpenters  and  Joiners  of  America, 
A.F.L.1 


^The  relevant  portions  of  Section  8  of  the  Act  are 

as  follows: 

(b)     It  shall  be  an  unfair  labor  practice  for 

a  labor  organization  or  its  agents 

*     *     * 

(4)  to  engage  in,  or  to  induce  or  encourage 
the  employees  of  any  employed  to  engage  in,  a 
strike  or  a  concerted  refusal  in  the  course  of 
their  employment  to  use,  manufacture,  process, 
transport,  or  otherwise  handle  or  work  on  any 
goods,  articles,  materials,  or  commodities  or  to 
perform  any  services,  where  an  object  thereof 
is:  .  .  . 

(D)  forcing  or  requiring  any  employer  to 
assign  particular  work  to  employees  in  a  par- 
ticular labor  organization   or  in  a   particular 
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Pursuant  to  Sections  203.74  and  203.75  of  the 
Board's  Eules  and  Regulations,  Series  5,  as 
amended,  the  Regional  Director  investigated  the 
charges  and  xjrovided  for  an  appropriate  hearing 
upon  due  notice  to  all  the  parties.^    Thereafter,  a 

trade,  craft,  or  class  rather  than  to  employees 
in  another  labor  organization  or  in  another 
trade,  craft,  or  class,  unless  such  employer  is 
failing  to  conform  to  any  order  or  certification 
of  the  Board  determining  the  bargaining  repre- 
sentative for  employees  performing  such 
work:  .  .  . 


^Millwright  and  Machinery  Erectors  Local  1607, 
of  the  United  Brotherhood  of  Carpenters  and  Join- 
ers of  America,  A.F.L.,  herein  called  the  Mill- 
wrights, and  Herman  F.  Barbaglia,  its  agent, 
appeared  at  the  opening  of  the  hearing  on  March 
10,  1949,  and  moved  for  a  lO-da}^  continuance,  on 
the  ground  that  they  had  not  been  made  parties 
respondent  until  the  service  of  an  amended  charge 
a  day  earlier.  The  hearing  officer  denied  this  mo- 
tion, without  prejudice  to  its  renewal  at  any  time 
the  Millwrights  ''claimed  surprise."  Counsel  for 
the  Millwrights  thereupon  withdrew  from  the  hear- 
ing, and  now"  alleges  a  denial  of  due  process.  We 
find  that  the  Millwrights,  which  the  records  shows 
was  the  only  "affiliate"  of  the  Carpenters  involved 
herein,  was  duly  apprised  of  this  proceeding  by 
service  of  the  original  notice  of  hearing.  Moreover, 
the  Millwrights  refused  the  hearing  officer's  express 
reservation  to  it  of  the  right  to  renew  the  motion 
if  "surprise"  were  claimed. 

The  Trades  Council  and  the  Milhvrights  also 
moved  the  Board  to  strike  the  "Second  Amended 
Charge"  or,  alternatively,  to  remand  the  proceeding 
for  further  hearing  on  new  matter  raised  by  the 
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hearing  was  held  before  James  V.  Altieri,  hearing 
officer,  on  March  10,  11,  14,  15,  17,  18,  21,  22,  23, 
and  24,  1949.  All  parties  appeared  at  the  hearing 
and  were  afforded  full  opportunity  to  be  heard, 
to  examine  and  cross-examine  witnesses,  and  to 
adduce  evidence  bearing  on  the  issues.  The  rulings 
of  the  hearing  officer  made  at  the  hearing  are  free 
from  prejudicial  error  and  are  hereby  affirmed.  All 
parties  were  afforded  an  opportunity  to  file  briefs 
with  the  Board;  the  Machinists,  the  Millwrights, 
and  the  Trades  Council  did  so.  The  requests  for 
oral  argument  of  the  Trades  Council  and  the  Mill- 
wrights are  denied  because  the  record  and  briefs, 
in  our  opinion,  adequately  present  the  issues  and 
positions  of  the  parties. 

Upon  the  entire  record  in  the  case,  the  Board 
makes  the  following: 

Findings   of   Fact 

I.  The  business  of  the  companies 
Westinghouse  Electric  Corporation  maintains, 
inter  alia,  two  plants  in  the  Commonwealth  of 
Pennsylvania,  where  it  is  engaged  in  the  manufac- 
ture of  turbines  and  generators.  The  record  reveals 
that  a  substantial  amount  of  the  raw  material  used 


Second  Amended  Charge.  We  do  not  consider  the 
second  Amended  Charge,  which  was  not  filed  until 
after  the  close  of  the  hearing,  as  part  of  the  record 
before  us,  and  we  do  not,  therefore,  find  it  necessary 
to  pass  upon  the  motion  at  this  time. 
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in  the  production  of  these  turbines  and  generators 
comes  from  outside  the  Commonwealth  of  Pennsyl- 
vania. The  turbine  generator  \Yith  which  the  instant 
dispute  is  concerned  was  shipped  to  California  by 
Westinghouse  from  its  Pennsylvania  plants,  and 
is  being  installed  by  Westinghouse  in  California. 
We  have  heretofore  found  that  Westinghouse  is 
engaged  in  commerce.^ 

Southern  California  Edison  Company,  herein 
called  Edison,  is  a  utility  comjDany,  and  delivers 
electric  power  to  consumers  in  southern  California. 
During  1948,  approximately  39  per  cent  of  its  total 
sales  was  to  industrial  consumers,  a  substantial 
number  of  which  are  engaged  in  commerce.  It  pur- 
chases much  of  its  equipment,  including  the  turbine 
generator  here  involved,  from  outside  the  State  of 
California.  We  have  heretofore  found  that  Edison 
is  engaged  in  commerce."^ 

We  find,  contrary  to  the  contention  of  the  Trades 
Council,  that  the  companies  are  engaged  in  com- 
merce within  the  meaning  of  the  Act. 

2.     The  dispute 
a.     The  facts 
Early  in  1946,  Edison  entered  into  contracts  with 
various  contractors  for  the  construction  of  a  new 


^Matter  of  Westinghouse  Electric  Corporation,  72 
N.L.R.B.  60. 


"^Matter  of  Southern  California  Edison  Company, 
70  N.L.R.B.  81. 
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power  plant  at  Eedondo  Beach,  California.  Chief 
among  these  contractors  was  Stone,  which  also  acts 
in  an  advisory  capacity  to  Edison  for  the  entire 
project.  Before  construction  of  the  power  plant 
began,  Edison  had  made  arrangements  for  the  pur- 
chase and  installation  of  five  steam  turbine  gener- 
ator units.  Two  of  these  generators  have  already 
been  installed,  one  each  by  Westinghouse  and  Gen- 
eral Electric  Company ;  the  third  w^as  being  installed 
by  Westinghouse  when  the  dispute  with  which  we 
are  now  concerned  began;  the  fourth  is  to  be  sup- 
plied and  installed  by  General  Electric,  and  opera- 
tions on  it  are  scheduled  to  begin  about  June  1, 
1949;  and  the  fifth  is  to  be  sui)plied  and  installed 
at  some  future  date  by  Westinghouse. 

Stone  and  the  other  contractors  working  on  the 
Redondo  Beach  project,  with  the  exception  of  West- 
inghouse and  General  Electric,  have  employed  only 
Trades  Council  members  since  the  construction  be- 
gan. Westinghouse  and  General  Electric  had  in- 
stalled the  first  two  generators  using  two  Machinists' 
members,  as  well  as  some  Trades  Council  members. 
A  short  time  before  the  installation  of  the  third 
generator  was  scheduled  to  begin,  representatives 
of  the  Trades  Council  and  the  Millwrights  ap- 
proached Stone  and  attempted  to  persuade  Stone  to 
have  Westinghouse  replace  the  Machinists  with 
Millwrights.  Stone  disclaimed  responsibility  for  the 
employment  of  these  Machinists,  saying  that  they 
were    Westinghouse    emi)lo3^ees.     On   Januarv    31, 


vs.  Howard  F.  LeBaron,  etc.  235 

Plaintiff's  Exhibit  No.  1— (Continued) 
1949,  installation  work  on  this  third  generator 
started.  Shortly  thereafter,  a  Trades  Council  repre- 
sentative, Mashburn,  asked  William  Budge,  super- 
visor of  the  installation  for  Westinghouse,  to  replace 
the  Machinists  with  Millwrights.  Budge  refused, 
whereupon  Mashburn  said  that  he  had  no  other 
recourse  "except  to  take  action." 

On  February  2,  1949,  the  Trades  Council  called 
a  general  strike  of  all  the  building  trades  employees 
on  the  project  to  enforce  its  demand  on  Westing- 
house.  All  of  the  approximately  650  employees 
walked  out,  except  the  2  Machinists  employed  by 
Westinghouse.  The  latter  worked  until  February 
11,  1949,  when  Edison  requested  Westinghouse  to 
cease  its  installation  work  until  the  dispute  was 
resolved.  At  the  time  of  the  hearing,  no  further 
installation  work  had  been  done  on  the  generator, 
although  work  on  the  rest  of  the  project  had  been 
resumed. 

b.     Contentions  of  the  parties 

Neither  Edison  nor  Stone  has  advanced  any  con- 
tentions respecting  the  merits  of  the  dispute,  nor 
has  the  Millwrights.  Westinghouse,  although  it  like- 
wise advanced  no  contentions,  is  clearly  not  a  dis- 
interested party ;  its  refusal  to  accede  to  the  Trades 
Council's  request  precipitated  the  dispute. 

The  Machinists  contends  that  the  work  tasks  in- 
volved in  the  installation  of  generators  is  properly 
the  craft  and  trade  work  of  its  members,  and  that 


236  L.  A.  Blclg.,  Constr.  Tr.  Council,  et  al 

Plaintiff's  Exhibit  No.  1— (Continued) 
it  has  satisfactorily  supplied  employees  for  all  the 
generator  installation  work  on  the  project,  includ- 
ing the  two  completed  installations. 

The  Trades  Council  contends  that  the  Board  is 
without  jurisdiction  to  determine  the  dispute  for 
three  reasons:  (1)  this  case  does  not  involve  a 
*' jurisdictional  dispute,"  but  presents  a  question  of 
representation;  (2)  the  dispute  is  not  one  "affect- 
ing commerce;"  and  (3)  Section  8(b)(4)(D)  is  un- 
constitutional. The  Trades  Council  also  asserts  that, 
in  any  event,  the  Millwrights  is  entitled  to  the  work 
in  question  for  various  reasons:  (1)  the  work  falls 
within  the  jurisdiction  and  the  trade  and  craft 
skills  of  its  members;  (2)  the  Trades  Council  has 
a  right,  under  the  provisions  of  its  contract  with 
Stone,  to  demand  conformance  from  Westinghouse 
with  the  terms  of  that  contract;  (3)  A.  F.  of  L. 
decisions,  made  while  the  Machinists  was  affiliated 
with  the  A.  F.  of  L.,  awarded  work  of  the  type  in 
question  to  the  Millwrights;  (4)  as  the  Building 
Trades  Department  of  the  A.  F.  of  L.  (with  which 
the  Machinists  was  never  affiliated)  is  the  only  body 
that  can  effectively  determine  a  "jurisdictional  dis- 
pute" between  subordinate  locals  in  the  construction 
field,  no  non-affiliated  union  should  be  permitted  to 
supply  workers  in  this  field;  (5)  the  existing  as- 
signment of  work  by  Westinghouse  to  the  Ma- 
chinists is  immaterial ;  otherwise  the  employer  could 
"oust  the  Board  itself  of  jurisdiction;"  (6)  as  there 
are  approximately  650  Trades  Council  members  on 
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the  project,  and  the  disi)iite  involves  only  2  em- 
ployees not  members  of  the  Trades  Council,  the 
purposes  of  the  Act  will  "be  better  effectuated" 
by  a  determination  by  the  Board  that  will  comjDel 
Westinghouse  to  conform  its  employment  practices 
to  those  of  the  other  contractors  on  the  job;  and 
(7)  this  Section  10 (k)  ^^I'oceeding  should  be  dis- 
missed as  "de  minimis"  because  the  dispute  in- 
volves only  2  out  of  650  employees. 

c.     Applicability  of  the  statute 

The  Board  has  held  in  several  cases^  that  where 
a  labor  organization  is  charged  with  forcing  or 
requiring  an  employer  to  assign  particular  work 
to  members  of  a  particular  labor  organization  rather 
than  to  employees  of  his  own  who  are  members  of 
another    labor    organization,    such    conduct    comes 


SMatter  of  Moore  Drydock  Company,  81  N.L.R.B., 
No.  169;  Matter  of  Juneau  Spruce  Corporation,  82 
N.L.R.B.,  No.  71;  Matter  of  Irwin-Lyons  Lumber 
Company,  82  N.L.R.B.,  No.  107. 

Members  Houston  and  Murdock,  who  dissented  in 
each  of  these  cases,  deem  themselves  bound  to  con- 
cur in  the  present  decision.  Moreover,  they  agree 
entirely  with  the  observation,  infra,  that  "the  em- 
ployer in  most  cases  will  have  resolved  hj  his  own 
employment  policy,  the  question  as  to  which  organi- 
zation shall  be  awarded  the  work."  It  is  for  this 
reason,  as  these  dissenting  Members  have  consist- 
ently pointed  out,  that  they  believe  the  Board  should 
eschew  the  pretense  of  deciding  such  matters  under 
Section  10 (k)  of  the  Act,  in  cases  like  this  when 
the  issue  is  predetermined  by  the  employer. 
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within  the  purview  of  Section  8(b)(4)(D)  and  the 
Board  is   "empowered   and   directed   to   hear   and 
determine  the  dispute." 

On  the  record  before  us,  it  is  clear  that  the 
*' dispute"  in  this  proceeding  involves  efforts  by  the 
Respondents  to  compel  Westinghouse  to  assign  cer- 
tain installation  work  to  members  of  the  Mill- 
wrights, although  the  w^ork  w^as  being  performed  by 
Westinghouse  employees  who  were  members  of  the 
Machinists.  We  find,  therefore,  that  under  the 
language  of  the  Act  as  presently  written,  the  dis- 
pute in  question  is  properly  before  us  for  deter- 
mination.^^ 

d.  The  merits  of  the  dispute 
At  the  time  the  dispute  began,  Westinghouse  was 
employing  two  machinists  and  two  riggers  on  the 
project;  the  former  were  members  of  the  Machin- 
ists, and  the  latter  were  members  of  an  affiliate  of 
the  Trades  Council  other  than  the  Millwrights. 
Westinghouse  had  assigned  the  work  in  dispute  to 
the  Machinists.  The  Respondents  insisted  that 
Westinghouse  assign  the  work  to  the  Millwrights. 
The  Board  said  in  Matter  of  Juneau  Spruce  Cor- 
poration, supra: 

As  we  read  Sections  8  (b)  (4)  (I))  and  10  (k), 
these  Sections  do  not  deprive  an  employer  of  the 
right  to  assign  work  to  his  own  employees;  nor 


<^The  Trades  Council's  contention  that  Section 
8(b)(4)(D)  is  unconstitutional  is  also  rejected. 
Matter  of  Rite-Form  Corset  Companv,  Inc.,  75 
N.L.R.B.  174. 


I 
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were  they  intended  to  interfere  with  an  employer's 
freedom  to  hire,  subject  only  to  the  requirement 
against  discrimination  as   contained  in   Section  8 
(a)  (3). 

And  in  the  Irwin-Lyons  case,  supra,  we  held  that 
the  questions  of  tradition  or  custom  in  the  industry 
is  not  a  governing  factor  "...  where  a  union  with 
no  bargaining  or  representative  status  makes  de- 
mands on  an  employer  for  the  assignment  of  work 
to  the  exclusion  of  the  employer's  own  employees 
who  are  performing  the  work  ..."  None  of  the 
contentions  here  advanced  impels  us  to  reach  a  dif- 
ferent conclusion  in  this  case.  Westinghouse  had 
no  collective  bargaining  agreement  with  any  labor 
organization  concerning  the  employees  involved. 
The  fact  that  Stone,  another  contractor  on  the  proj- 
ect, was  operating  under  an  agreement  with  the 
Trades  Council,  does  not  subject  Westinghouse  to 
any  of  the  obligations  of  that  agreement.  It  is  clear 
that  Westinghouse  was  not  under  contract  with 
Stone,  and  was  free  to  make  use  of  its  own  em- 
ployees for  the  installation,  despite  the  fact  that 
the  other  employers  on  the  project  used  Trades 
Council  employees."^ 

We   find,   accordingly,   that   neither   the   Trades 
Council   nor   the   Millwrights   is   lawfully   entitled 


^As  Westinghouse  was  not  a  party  to  any  A.  F. 
of  L.  awards  of  jurisdiction,  we  find  no  merit  to 
the  Trades  Council's  contention  that  such  awards 
in  its  favor  are  determinative  in  this  case. 
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to  require  Westinghouse  to  assign  the  work  in  dis- 
pute to  members  of  the  Millwrights  rather  than  to 
employees  of  Westinghouse  who  are  members  of 
the  Machinists. 

We  are  not  by  this  action  to  be  regarded  as  "as- 
signing" the  work  in  question  to  the  Machinists. 
Because  an  affirmative  award  to  either  labor  organ- 
ization would  be  tantamount  to  allowing  that  or- 
ganization to  require  Westinghouse  to  employ  only 
its  members  and  therefore  to  violate  Section  8  (a) 
(3)  of  the  Act,  we  believe  w^e  can  make  no  such 
award.  In  reaching  this  conclusion  we  are  aware 
that  the  employer  in  most  cases  will  have  resolved, 
by  his  own  employment  policy,  the  question  as  to 
which  organization  shall  be  awarded  the  work. 
Under  the  statute  as  now  drawn,  however,  we  see 
no  way  in  which  we  can,  by  Board  reliance  upon 
such  factors  as  tradition  or  custom  in  the  industry, 
overrule  his  determination  in  a  situation  of  this 
particular  character. 

Determination  of  Dispute 
On  the  basis  of  the  foregoing  findings  of  fact 
and  the  entire  record  in  this  case,  the  Board  makes 
the  following   determination   of  the   dispute,   pur- 
suant to  Section  10  (k)  of  the  amended  Act:^ 


i 


^The  Machinists  contend  that  any  determination 
by  the  Board  should  also  inchide  future  installation 
work  at  the  Redondo  Beach  project  of  Edison.   We   j 
find  no  merit  to  that  contention,  and  shall  restrict   5 
our  determination  here  to  the  dispute  before  us.        ! 
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1.  Los  Angeles  Building  and  Construction 
Trades  Council,  A.F.L.,  and  Lloyd  A.  Mashburn, 
its  agent,  and  Millwright  and  Machinery  Erectors 
Local  1607,  of  the  United  Brotherhood  of  Carpen- 
ters and  Joiners  of  America,  A.P.L.,  and  Herman 
F.  Barbaglia,  its  agent,  are  not,  and  have  not  been, 
lawfully  entitled  to  force  or  require  Westinghouse 
Electric  Corporation  to  assign  work  on  the  installa- 
tion of  steam  turbine  generators  at  Southern  Cali- 
fornia Edison  Company's  plant  at  Redondo  Beach, 
California,  to  members  of  Millwright  and  Machinery 
Erectors  Local  1607,  of  the  United  Brotherhood  of 
Carpenters  and  Joiners  of  America,  A.F.L,,  rather 
than  to  employees  of  Westinghouse  Electric  Cor- 
poration who  are  members  of  International  Associa- 
tion of  Machinists,  Local  Lodge  1235. 

2.  Within  ten  (10)  days  from  the  date  of  this 
Decision  and  Determination  of  Dispute,  each  of  the 
Respondents  may  notify  the  Regional  Director  for 
the  Twenty-first  Region,  in  writing,  w^hat  steps  the 
Respondents  have  taken  to  comply  with  the  terms 
of  this  Decision  and  Determination  of  Dispute. 

Signed  at  Washington,  D.C.,  this  11th  day  of 
May,  1949. 

PAUL  M.  HERZOG, 

Chairman. 
JOHN  M.  HOUSTON, 
Member. 
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JAMES  J.  EEYNOLDS,  JR., 

Member. 
ABE  MURDOCK, 

Member. 
J.  COPELAND  GRAY, 
Member. 
[Seal]  NATIONAL  LABOR 

RELATIONS  BOARD 

Admitted  May  16,  1949. 


PLAINTIFF'S  EXHIBIT  No.  2 
In    the    United    States    District    Court    for    the 
Southern  District  of  California,  Central  Divi- 
sion 

No.  9629-Y 
HOWARD  F.  LEBARON,   Regional  Director  of 
the  Twenty-First  Region  of  the  National  Labor 
Relations   Board,   for   and   on   Behalf   of   the 
National  Labor  Relations  Board, 

Petitioner, 
vs. 

LOS  ANGELES  BUILDING  AND  CONSTRUC- 
TION TRADES  COUNCIL;  and  Its  Agent 
LLOYD  A.  MASHBURN;  MILLWRIGHT 
AND  MACHINERY  ERECTORS,  LOCAL 
1607,  OF  UNITED  BROTHERHOOD  OF 
CARPENTERS  AND  JOINERS  OF  AMER- 
ICA, A.F.L. ;  and  Its  Agent  HERMAN  BAR- 
BAGLIA, 

Respondents. 
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AFFIDAVIT  OF  JEROME  SMITH 

State  of  California, 
County  of  Los  Angeles — ss. 

Jerome  Smith,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  an  attorney,  duly  licensed  in  the  Courts 
of  States  of  Colorado,  Iowa,  Missouri  and  the 
Eighth  Circuit  Court  of  Appeals,  and  is  attorney 
for  petitioner  herein. 

That  pursuant  to  the  provisions  of  Section  10-k 
of  the  National  Labor  Relations  Act,  as  amended 
June  23,  1947,  (61  Stat.  136  et  seq;  29  U.S.C.A.  Sup. 
I  Sec.  141  et  seq)  hereinafter  called  the  Act,  the 
National  Labor  Relations  Board,  hereinafter  called 
the  Board,  conducted  a  hearing  in  Los  Angeles, 
California,  on  March  10,  11,  14,  15,  17,  18,  21,  22, 
23  and  24,  1949,  before  James  V.  Altieri,  hearing 
officer  designated  to  conduct  said  hearing  by  said 
Board,  upon  the  charge  and  first  amended  charge 
attached  to  the  petition  herein,  pursuant  to  a  notice 
of  hearing  issued  by  said  Board.  That  in  said 
hearing  evidence  under  oath,  both  oral  and  docu- 
mentary, was  adduced,  and  an  official  transcript 
made  and  returned  to  and  filed  with  said  Board,  a 
copy  of  which  is  in  affiant's  possession.  That  in 
said  hearing  affiant  represented  Robert  N.  Den- 
ham,  General  Counsel,  National  Labor  Relations 
Board.  That  the  statements  of  witnesses  set  forth 
below  were  made  at  said  hearing  under  oath,  and 
reported  in  said  transcript;  transcript  references 
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are  to  that  transcript.  The  attorneys  whose  names 
appear  in  the  excerpts  are  Garrett,  representing 
Los  Angeles  Building  and  Construction  Trades 
Council  and  Lloyd  A.  Mashburn,  respondents  here; 
Smith,  Jerome,  representing  the  Board;  Binkley, 
representing  Westinghouse ;  Trautman,  represent- 
ing Stone  and  Webster;  Smith,  William  French, 
representing  Edison;  and  Ryder,  and  White,  repre- 
senting the  International  Association  of  Machinists, 
also  known  as  LA.M. 

TESTIMONY  OF  LLOYD  A.  MASHBURN 
Direct  Examination 
Transcript,  Volume  VIII,  page  1211: 

By  Mr.  Garrett: 

"Q.     State  your  name,  please. 

A.     Lloyd  Mashburn. 

Q.  And  are  you  connected  with  any  labor  or- 
ganization ? 

A.     I  am  secretary  of  the  Los  Angeles  Building 
and  Construction  Trades  Council,  among  other  con- 
nections. 
Transcript,  Volume  VIII,  page  1240: 

Q.  (By  Mr.  Garrett)  :  Now,  at  that  discussion 
you  had  in  August  of  1947,  at  the  plant,  with  Mr. 
Cleary  and  Mr.  Sheets,  did  they  tell  you  anything 
about  the  nature  of  the  contract  for  the  installation 
of  the  turboelectric  units? 

A.     Yes,  they  told  me  they  had  no  control  over 
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(Testimony  of  Lloyd  A.  Mashburn.) 
the  contract;  that  it  was  directly  General  Electric, 
Westinghouse  and  Edison  Companies. 

Transcript,  Volume  VIII,  page  1242: 

Q.  Now,  in  this  August,  1947,  interview,  did 
either  Mr.  Sheets  or  Mr.  Cleary  tell  you  what  they 
were  going  to  do  about  the  employment  of  machin- 
ists by  Westinghouse,  if  anything'? 

A.  No,  I  don't  believe  they  did.  I  made  the  re- 
quest for  them  to  intercede  with  the  Edison  Com- 
pany, to  have  the  work  done  by  A.F.L.  men,  but  I 
don't  believe  there  were  any  promises  made  as  to 
what  they  could  or  couldn't  do. 

Q.  Was  there  any  discussion  at  that  time  about 
what  your  attitude  would  be? 

A.  Yes ;  I  told  them  we  would  have  to  insist  that 
Millwrights  do  the  work. 

Q.  Did  you  have  any  personal  interviews  with 
either  Mr.  Cleary  or  Mr.  Sheets  on  the  subject 
again  prior  to  the  time  you  wrote  them  the  letter 
which  is  Building  Trades'  Exhibit  No.  6?  [Build- 
ing Trades  Exhibit  No.  6  is  attached  hereto  and 
by  this  reference  made  part  of  this  affidavit.] 

A.  I  discussed  it  several  times  with  Mr.  Sheets 
or  Mr.  Lyon  over  the  phone,  but  no  personal  meet- 
ings, except  the  two  that  have  been  mentioned, 
that  I  can  remember. 

Transcript,  Volume  VIII,  page  1245  and  1246: 

Q.     Did  anything  else  occur  at  the  Associated 
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General  Contractors'  meeting  with  Mr.  Sheets,  Mr. 
Boyce  in  December  of  1948 — was  anything  else  said 
by  any  of  the  parties  that  you  haven't  told  us  about  ? 
A.  I  would  say  we  had  a  two-hour  discussion 
there  about  the  terms  of  the  contract,  the  settle- 
ment of  jurisdictional  disputes,  and  a  general  dis- 
cussion of  the  whole  picture,  and  how  it  was  going 
to  affect  the  progress  of  the  job.  We  spent  two 
hours  discussing  it.  It  was  all  concentrated  upon 
this  dispute  between  the  Millwrights  and  the  Ma- 
chinists. 

Transcript,  Volume  VIII,  page  1248: 

Q.  Were  you  here  when  Mr.  Budge  testified  as 
to  the  substance  of  that  telephone  conversation  he 
had  with  you  on  February  Ist? 

A.    Yes,  I  was  here. 

Q.  What  was  the  substance  of  that  conversation 
you  had  with  Mr.  Budge? 

A.  About  as  he  related  it,  with  the  exception  we 
did  discuss  the  mechanical  end  of  it.  He  felt  we 
didn't  have  qualified  mechanics.  We  did  have  some 
discussion  about  that. 

Q.     What  was  that  discussion? 

A.  He  told  me  that  the  Westinghouse  peojDle 
had  employed  Millwrights  in  Imperial  Valley,  or, 
at  least,  they  were  caused  to  be  employed  upon 
some  installation  of  their  work,  and  they  were  not 
satisfied  with  their  work.  We  had  some  discussion 
about  that;  not  too  long. 
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Transcript,  Volume  VIII,  page  1249 : 

Q.  So  at  the  termination  of  this  conversation  on 
February  1st  with  Mr.  Budge  on  the  telephone, 
what  position  was  he  taking  with  respect  to  you 
where  the  Millwrights  were  to  be  used? 

A.  He  said  Edison  Company  had  not  requested 
him  to  employ  any  certain  type  of  people  and  he 
was  going  to,  insofar  as  he  knew,  employ  machinists 
on  the  type  of  work  we  were  discussing. 

Q.  Did  he  give  any  reasons  for  making  that  de- 
cision ? 

A.  The  only  illustration  he  gave  me  was  his  ex- 
perience at  Imperial,  being  dissatisfied  with  the 
Millwrights,  I  think." 

TESTIMONY  OF  HERMAN  BARBAGLIA 
Cross-Examination  . 

Transcript,  Volume  VII,  page  1005  and  1006: 

"Q.  Now,  Mr.  Barbaglia,  you  have  testitied  on 
direct  examination  that  in  December,  1948,  you  had 
a  conversation  with  Mr.  Lyon  of  Stone  &  Webster, 
at  which  time  you  asked  him  who  was  going  to  in- 
stall this  Westinghouse  unit  out  of  which  this  dis- 
pute arose? 

A.  Wait  a  minute.  I  don't  believe  I  said  West- 
inghouse unit. 

Q.     What  did  you  say? 
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A.  If  I  said  anything  to  him,  I  asked  him  who 
was  going  to  install  the  rest  of  the  equipment. 

Q.  What  would  you  be  referring  to,  then,  if  not 
to  this  unit? 

A.  No.  I  was  referring  to  all  units,  the  General 
Electric  and  the  two  Westinghouse  imits. 

Q.  Including  this  unit  which  is  involved  in  this 
recent  work  stoppage  ? 

A.  That  is  the  Westinghouse  unit,  so  that  would 
include  it,  yes. 

Q.  Mr.  Lyon  told  you  that  as  far  as  he  knew 
that  the  employment  situation  would  be  the  same  on 
that  unit,  did  he  not? 

A.     Something  to  that  effect. 

Q.  Then  you  told  him  that  you  thought  that 
work  was  under  the  Millwrights  jurisdiction  and 
that  you  were  going  to  contend  for  it,  did  you  not  ? 

A.  I  didn't  say  I  thought.  I  told  him  it  was 
my  work  and  that  I  was  going  to  contend  for  it. 

Q.  And  he  told  you  that  as  far  as  he  was  con- 
cerned Westinghouse  was  putting  it  in  and  it  would 
be  done  the  same  way  it  had  been  in  the  past,  is  that 
right?  A.     As  far  as  he  knew,  yes. 

Transcript,  Volume  VII,  Page  1011  and  1012: 

Q.  (By  Mr.  Binkley)  :  At  any  rate,  at  some 
time  prior  to  December,  1948,  you  were  aware,  were 
you  not,  that  you  were  going  to  contend  against 
the  I.A.M.  machinists  for  the  work  of  installation 
of  those  generators  at  Redondo,  is  that  right? 
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A.  I  wasn't  contending  against  any  organiza- 
tion. I  was  contending  the  work  for  my  organiza- 
tion." 

Further  affiant  saith  not. 

/s/  JEROME   SMITH. 
Subscribed  and  sworn  to  before  me  this  17th  day 
of  May,  1949. 

[Seal]         /s/  AXX  RAETZ, 

Xotary  Public. 
My  Commission  Expires  Aug.  31,  1952. 


Phone  Michigan  0768  L.  A.  Mashburn,  Sec'y. 

Building  Trades  #6 

Los  Angeles 

Building  and  Construction  Trades  Council 

Chartered  June,  1923,  by  the 

Building  and  Construction  Trades  Department 

American  Federation  of  Labor 

Labor  Temple,  Room  202  538  Maple  Avenue 

Los  Angeles  13,  Calif. 
Noted  Dec.  14,  1948 
W.  L.  Sheets 
Mr.  T.  A.  Lyons 

Stone  and  Webster  Engineering  Corp., 
601  West  5th  Street, 
Los  Angeles,  Calif. 

Dear  Mr.  Lyons : 

I  have  been  requested  by  the  Millwrights  Local 
No.   1607  to  write  you  regarding  the  controversy 
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Plaintiff's  Exhibit  No.  2— (Continued) 
which  existed  over  the  installation  of  Machinery 
and  equii:)ment  on  the  first  portion  of  the  Redondo 
Steam  Plant  and  to  advise  you  that,  as  we  did  be- 
fore, the  jurisdiction  of  the  installation  of  machin- 
ery, in  accordance  with  decisions  already  rendered, 
is  the  work  of  the  Millwright  and  that  they  are 
asking  you  to  make  arrangements  with  Westing- 
house  or  General  Electric  or  whoever  is  going  to 
install  the  turbines  and  work  of  a  similar  character, 
over  which  the  controversy  existed  before,  to  have 
this  work  done  by  the  Millwrights. 

They  also  advise  me  that  both  of  these  companies, 
General  Electric  and  Westinghouse,  are  employing 
their  members  throughout  the  rest  of  the  State  of 
California  and  they,  therefore,  see  no  reason  why  a 
continuation  of  the  position  taken  by  these  com- 
panies formerly  should  be  carried  on. 

In  order  to  avoid  any  controversy  in  this  matter, 
we  ask  that  you  see  what  can  be  done  to  see  that 
the  Millwrights'  jurisdiction  is  retained  throughout 
your  entire  job. 

Very  truly  yours, 

/s/  L.  A.  MASHBURN, 

Secretary,  L.  A.  Bldg.  and 
Constr.  Trades  Council. 
Admitted  May  17,  1949. 

[Endorsed] :     Filed  May  17,  1949. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  from  1  to  109,  inclusive,  contain  the  orig- 
inal Petition  for  an  Injunction  Under  Section 
10(1)  of  the  National  Labor  Relations  Act,  as 
Amended;  Rule  to  Show  Cause;  Respondents'  Re- 
turn to  Rule  to  Show  Cause,  together  with  Affi- 
davit of  Lloyd  A.  Mashburn  in  Opposition  to  Rule 
to  Show  Cause  and  Exhibits  thereto ;  Order  on  De- 
cision; Opinion;  Memorandum  in  Opposition  to 
Proposed  Findings  of  Fact,  Conclusions  of  Law, 
Decree  and  Temporary  Injunction;  Findings  of 
Fact  and  Conclusions  of  Law;  Decree;  Notice  of 
Appeal;  Designation  of  Record  on  Appeal  and  Af- 
fidavit of  Service;  Motion  and  Order  Extending 
Time  to  Docket  Appeal;  and  Designation  of  Addi- 
tional Portions  of  the  Record  on  Appeal  with  Af- 
fidavit of  Service  which,  together  with  the  original 
plaintiff's  Exhibits  1  and  2  and  Respondents'  Ex- 
hibit A,  transmitted  herewith,  constitute  the  record 
on  appeal  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $2.00 
which  sum  has  been  paid  to  me  by  appellants. 
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Witness  my  hand  and  the  seal  of  said  District 
Court  this  12th  day  of  October,  A.D.  1949. 
EDMUND  L.  SMITH, 
Clerk. 
[Seal]  By  /s/  THEODORE  HOCKE, 
Chief  Deputy. 


[Endorsed]  :  No.  12378.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Los  Angeles  Build- 
ing and  Construction  Trades  Council,  and  Its  Agent 
Lloyd  A.  Mashburn;  Millwright  and  Machinery 
Erectors,  Local  1607,  of  the  United  Brotherhood 
of  Carpenters  and  Joiners  of  America,  A.F.L.,  and 
Its  Agent  Herman  Barbaglia,  Appellants,  vs.  How- 
ard F.  LeBaron,  Regional  Director  of  the  Twenty- 
first  Region  of  the  National  Labor  Relations  Board, 
for  and  on  Behalf  of  the  National  Labor  Relations 
Board,  Appellee.  Transcript  of  Record.  Appeal 
from  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division. 

Filed  October  14,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  12378 

LOS  ANGELES  BUILDING  AND  CONSTRUC- 
TION TRADES  COUNCIL;  and  Its  Agent 
LLOYD  A.  MASHBURN;  MILLWRIGHT 
AND  MACHINERY  ERECTORS,  LOCAL 
1607,  OF  UNITED  BROTHERHOOD  OF 
CARPENTERS  AND  JOINERS  OF  AMER- 
ICA, A.F.L. ;  and  Its  Agent  HERMAN  BAR- 
BAGLIA, 

Appellants, 
vs. 

HOWARD  F.  LEBARON,  Regional  Director  of 
the  Twenty-first  Region  of  the  National  Labor 
Relations  Board,  for  and  on  Behalf  of  the 
National  Labor  Relations  Board, 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANTS  INTEND  TO  RELY 

I. 

If  it  was  intended  by  Congress  that  Section  8(B) 
(4)(D)  Title  I  of  the  Labor  Management  Act  of 
1947  should  prohibit  a  union  and  its  members  to 
strike  to  win  from  an  enemy  union  or  from  non- 
union employees  contested  work  opportunities  or 
to  refuse  to  perform  services  for  the  employer  in 
that  situation,  said  section  of  said  Act  is  in  that  re- 
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spect  unconstitutional  and  void  because  in  viola- 
tion of  the  First,  Fifth  and  Thirteenth  Amendments 
of  the  Constitution  of  the  United  States. 

II. 

The  injunction  appealed  from  was  issued  upon 
evidence  insufficient  to  warrant  the  issuance  thereof. 

III. 

Petitioner  below  showed  no  probable,  sufficient  or 
any  cause  or  finding  thereof  to  apply  for  the  in- 
junction appealed  from. 

IV. 

The  trial  court  erred  in  issuing  the  injimction 
on  proof  that  petitioner  had  reasonable  cause  to  be- 
lieve that  the  charge  was  true  and  a  complaint 
should  issue,  such  showing  being  sufficient  on 
charges  of  violation  of  Sections  8b4A,  8b4B  and 
8b4C  of  the  National  Labor  Relations  Act  as 
amended,  hereinafter  called  the  Act,  but  not  on 
charges  of  violation  of  Section  8b4D. 

V. 

The  trial  court  had  no  jurisdiction  to  entertain 
a  petition  for  injunction  within  the  time  allowed 
for  voluntary  compliance  with  the  decision  of  the 
Board  under  Section  10-K  of  the  Act. 

VI. 

The  injunction  appealed  from  was  issued  to  re- 
strain a  strike  by  a])pellants  against  the  Machin- 
ists and  Westinghouse  for  violation  of  Sections 
8-a-l,  8-a-3,  8-b-l  and  8-b-2  of  the  Act  constituting 
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Unfair  Labor  Practices  under  the  Act,  which  ex- 
cluded members  of  Appellants  from  employment; 
on  the  evidence  the  work  stoppage  is  a  result  of 
the  illegal  closed  shop  contract;  an  unfair  labor 
practice  strike  is  protected  union  activity. 

VII. 

The  injunction  appealed  from  is  couched  in  the 
language  of  the  Act,  is  so  vague  and  indefinite  that 
it  is  impossible  to  ascertain  therefrom  what  con- 
duct is  allowed  and  what  conduct  is  forbidden,  and 
is  contrary  to  Rule  65(d), 

VIII. 

The  injunction  appealed  from  is  broader  than 
the  dispute  involved  and  decided  by  the  Board,  un- 
necessarily restricts  the  rights  of  the  union  mem- 
bers, compels  them  to  work  against  their  desires 
and  prohibits  their  withholding  their  services. 

IX. 

The  Act  does  not  confer  jurisdiction  on  the  Board 
to  hear  and  determine  matters  such  as  are  presented 
in  this  case  arising  out  of  a  building  enterprise 
purely  local  in  nature  and  not  contributing  to  the 
flow  of  interstate  commerce,  and  hence  the  District 
Court  had  no  jurisdiction  to  entertain  the  petition. 

X. 

The  Sixth  Finding  of  Fact  based  on  the  Second 
Amended  Charge  erroneously  supports  the  injunc- 
tion with  matters  not  considered  by  the  Board  or  on 
which  there  has  been  a  10-K  hearing. 
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XI. 

The  acts  and  conduct  of  the  Respondents  below 
justifying  the  issuance  of  the  injunction  are  not 
found  or  specified  in  reasonable  detail. 

XII. 

The  injunction  is  not  limited  to  proper  pendente 
lite  relief  but  finally  determines  the  issues  pre- 
sented by  the  charges  against  the  unions  and  grants 
full  and  final  relief  against  them  without  trial. 

XIII. 

The  injunction  erroneously  omits  to  preserve  to 
the  unions  the  rights  guaranteed  by  Section  8-C  of 
the  Act  in  failing  to  exclude  from  its  prohibitions 
acts  which  do  not  involve  threats  or  reprisal  or 
promises  of  benefit. 

Respectfully  submitted, 

/s/  ARTHUR  GARRETT, 

Attorney  for  Appellants. 
Affidavit  of  Service  by  Mail  attached. 

[Endorsed]:     Filed  Oct.  24,  1949. 
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DESIGNATION  OF  PORTIONS  OF 
RECORD  FOR  APPEAL 

To  the  Clerk  of  the  Above-Entitled  Court: 

Los  Angeles  Building  and  Construction  Trades 
Council;  its  agent  Lloyd  A.  Mashburn;  Millwright 
and  Machinery  Erectors,  Local  1607,  of  United 
Brotherhood  of  Carpenters  and  Joiners  of  America, 
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A.F.L. ;  and  its  agent  Herman  Barbaglia,  appel- 
lants herein,  herewith  designate  the  following  por- 
tions of  the  record  and  proceedings  herein  which 
they  deem  should  be  contained  in  the  record  on 
appeal  of  this  cause  in  the  United  States  Court  of 
Appeals  for  the  Xinth  Circuit : 

1.  Petition  for  injunction,  including  Exhibits  1 
tu  S,  inclusive,  filed  May  3.  1949. 

2.  Rule  to  show  cause,  filed  and  issued  May  3, 
1949. 

3.  Respondents'  return  to  the  rule  to  show  cause, 
filed  May  16.  1949. 

4.  Affidavit  of  Lloyd  A.  Mashburn  in  opposition 
to  rule  to  show  cause,  including  Exhibits  A  to  E-2, 
inclusive. 

5.  Affidavit  of  Arthur  Garrett,  filed  May  16, 
1949. 

6.  Order  on  decision,  filed  May  26,  1949. 

7.  Opinion  of  court,  filed  May  26,  1949. 

8.  Respondents'  memr»randum  in  opposition  to 
proposed  findings  of  fact,  conclusions  of  law.  de- 
cree and  temporaiy  injunction. 

9.  Findings  of  fact  and  conclusions  of  law 
lodged  May  31.  1949.  and  filed  June  8.  1949. 

10.  Decree  lodged  May  31.  1949,  and  filed  June 
8,  1949. 

11.  Notice  of  Appeal. 
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12.     Clerk's  certificate. 

The  Clerk  of  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  is  requested  to  print 
the  above  designated  material  as  soon  as  practicable. 

Dated  this  19th  day  of  October,  1949. 

/s/  ARTHUR  GARRETT, 

Attorney  for  Appellants. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :     Filed  Oct.  24,  1949. 


[Title  of  Court  of  Appeals  and  Cause.] 

COUNTER-DESIGNATION  OF  RECORD 

Howard  F.  LeBaron,  Regional  Director  of  the 
Twenty-first  Region  of  the  National  Labor  Rela- 
tions Board,  for  and  on  behalf  of  the  National  La- 
bor Relations  Board,  appellee  herein,  counter  desig- 
nates the  following  portions  of  the  record  herein 
which  he  deems  should  be  contained  in  the  printed 
record  before  this  Court  in  the  above-entitled  pro- 
ceedings in  addition  to  those  portions  already  des- 
ignated for  printing  by  the  appellants: 

1.  Plaintiff's  Exhibit  No.  1  on  hearing  on  order 
to  show  cause,  which  consists  of  a  certified  copy  of 
the  National  Labor  Relations  Board  Decision  and 
Determination  of  Dispute  in  Case  21-CD-19,  In 
the  Matter  of  Los  Angeles  Building  and  Construc- 
tion Trades  Council  et  al.  ■ 

2.  Plaintiff's  Exhibit  No.  2  on  hearing  on  order 
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to  show  cause,  which  is  a  document  entitled  **  Affi- 
davit of  Jerome  Smith." 

/s/  WINTHROP  A.  JOHNS, 

Assistant  General  Counsel,  National  Labor  Rela- 
tions Board,  Attorney  for  Appellee. 

Dated  at  Washington,  D.  C,  this  28th  day  of 
October,  1949. 

[Endorsed] :     Filed  Nov.  2,  1949. 
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DOCKET  NO.  15623 

HAERIETTE    O'NEIL    GILLETTE,    Executrix, 
of  The  Estate  of  EDWIN  F.  GILLETTE, 

Amended  Caption: 

ESTATE    OF    EDAVIN    F.    GILLETTE,    HAE- 
RIETTE O'NEIL  GILLETTE,  Executrix, 

(See  Order  of  10/20/47) 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

APPEARANCES : 

For  Petitioner: 

E.  H.  McDERMOTT,  ESQ., 

WM.  M.  EMERY,  ESQ., 

L.  S.  SCHMITZ,  ESQ., 

J.  S.  PENNELL,  ESQ., 

DANIEL  A.  TAYLOR,  ESQ. 

For  Respondent: 

HAROLD  H.  HART,  ESQ. 

DOCKET  ENTRIES 
1947 

Apr.  28 — Petition    received    and    filed.     Taxpayer 
notified.   Fee  paid. 
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1947 

Sept.  2 — Copy  of  petition  served  on  General  Coun- 
sel. 

Aug.  28 — Request  for  Circuit  hearing  in  Chicago, 
111.,  filed  by  taxpayer.    9/12-47  Granted. 

Oct.  15 — Motion  to  amend  caption  filed  by  taxpayer. 

Oct.  20 — Order  amending  caption  to  read,  Estate 
of  Edwin  F.  Gillette,  Harriette  O'Neil 
Gillette,  Executrix,  Petitioner,  entered. 

Oct.  30 — Answer  filed  by  General  Counsel. 

Nov.  5 — Copy  of  answer  served  on  taxpayer — 
Chicago,  Illinois. 

1948 

Apr.  14 — Hearing  set  June  7,  1948  in  Chicago,  Illi- 
nois. 

June  10 

&  11  Hearing    had    before    Judge    Disney    on 

merits.  Appearance  of  Daniel  A.  Taylor; 
Subpoena  and  application  of  Delphine  G. 
Jenks  and  Stipulation  of  facts  with  ex- 
hibits 1  to  4  inclusive  filed  at  hearing. 
Briefs  due  8/10/48.  Reply  briefs  due 
9/5/48. 

June  29 — Transcript  of  hearing  June  10  &  11,  1948 
filed. 

Aug.  6 — Motion  for  extension  to  8/23/48  to  file 
brief,  filed  by  General  Counsel.  8/9/48 
Granted. 
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1948 

Aug.    9 — Brief  filed  by  taxpayer.    Copy  served. 

Aug.  23 — Brief  filed  by  General  Counsel.  Copy 
served. 

Aug.  30— Motion  for  extension  to  9/27/48  to  file 
reply  brief,  filed  by  taxpayer.  8./31/48 
Granted. 

Sept.  27— Motion  for  extension  to  10/7/48  to  file 
reply  brief,  filed  by  taxpayer.  9/28/48 
Granted. 

Oct.     8 — Reply  brief  filed  by  taxpayer.  Copy  served. 

1949 

Jan.  25 — Memorandum  findings  of  fact  and  opinion 
rendered.  Judge  Disney.  Decision  will  be 
entered  under  Rule  50.  Copy  served. 

Jan.  25 — Order  amending  caption  of  memorandum 
findings  of  fact  and  opinion,  entered. 

Feb.  10 — Order  correcting  and  modifying  findings 
of  fact  and  opinion,  entered. 

Apr.    6 — Respondent's   computation  filed. 

Apr.    8 — Hearing  set  April  27,  1949  on  settlement. 

Apr.  26 — Consent  to  settlement  filed  by  taxpayer. 

Apr.  27 — Decision  entered.    Judge  Disney.  Div.  4. 

July  22 — Petition  for  review  by  U.  S.  Court  of 
Appeals,  Ninth  Circuit,  filed  by  taxpayer. 
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1949 

July  22 — Affidavit  of  service  by  mail  of  petition  for 
review  filed  by  taxpayer. 

Aug.  22 — Motion  for  extension  to  10/20/49  to  pre- 
pare and  transmit  record  filed  by  tax- 
payer. 

Aug.  22 — Order  enlarging  time  to  October  20,  1949 
to  prepare  and  transmit  record  entered. 

Sept.  16 — Statement  of  points  with  proof  of  service 
thereon  filed  by  taxpayer. 

Sept.  21 — Designation  of  record  with  proof  of  serv- 
ice thereon  filed  by  taxpayer. 

Sept.  21 — Narrative  statement  of  evidence  filed. 
Agreed  to. 


The  Tax  Court  of  The  United  States 

Docket  No.  15623 

ESTATE    OF    EDWIN    F.    GILLETTE,    HAE- 
RIETTE  O'NEIL  GILLETTE,  Executrix, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 
The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
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deficiency  dated  June  20,  1947  and  as  a  basis  of  this 
proceeding  alleges  as  follows: 

1.  Harriette  O'Neil  Gillette  is  an  individual 
residing  at  233  South  San  Marino  Avenue,  Pasadna, 
California,  and  is  the  duly  qualified  and  acting 
executrix  of  the  Estate  of  Edwin  F.  Gillette,  De- 
ceased, whose  residence  at  the  time  of  his  death  w^as 
at  Pasadena,  California.  The  estate  tax  return  for 
the  estate  of  said  decedent  was  duly  filed  with  the 
Collector  of  Internal  Eevenue  for  the  Sixth  District 
of  California,  Los  Angeles,  California. 

2.  The  notice  of  deficiency  (a  copy  of  which  is 
attached  hereto  and  marked  "Exhibit  A")  was 
mailed  to  petitioner  on  June  20,  1947. 

3.  The  taxes  in  controversy  are  estate  taxes  upon 
the  estate  of  said  decedent  who  died  December  10, 
1943.  Respondent  determined  a  deficiency  in  the 
amount  of  $40,653.10. 

4.  The  detenmnation  of  tax  set  forth  in  the  said 
notice  of  deficiency  is  based  upon  the  following 
errors : 

(a)  Respondent  erred  in  including  in  the  gross 
estate  of  said  decedent  certain  real  property  located 
at  the  southw^est  corner  of  Dearborn  and  Madison 
Streets,  Chicago,  Illinois,  transferred  into  trust  by 
decedent  on  September  17,  1938. 

(b)  Respondent  erred  in  including  in  the  gross 
estate  of  decedent  certain  real  property  located  at 
Lake  Beulah,  Wisconsin,  transferred  by  decedent 
on  September  17,  1938. 
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(c)  The  respondent  erred  in  failing  to  deduct 
from  the  gross  estate  certain  administration  ex- 
penses including  attorneys'  fees  and  expenses,  in- 
cluding those  incurred  or  to  be  incurred  in  connec- 
tion with  this  proceeding. 

5.  The  facts  upon  which  petitioner  relies  as  the 
basis  of  this  proceeding  are  as  follows: 

(a)  On  or  about  September  17,  1938,  more  than 
five  years  prior  to  his  death,  the  decedent,  Edwin  F. 
Gillette,  conveyed  his  one-half  interest  in  certain 
real  estate  known  as  the  Hartford  Building  and 
located  at  the  southwest  corner  of  Dearborn  and 
Madison  Streets,  Chicago,  Illinois,  to  his  son,  Hyde 
Gillettte,  as  trustee  for  decedent's  four  children. 
Respondent  has  included  such  interest  in  decedent's 
gross  estate  as  a  traansf  er  in  contemplation  of  death. 
Such  transfer  was  not  made  to  bar  possible  statu- 
tory rights  of  petitioner,  as  decedent's  intended 
future  wife,  in  decedent's  estate,  as  asserted  by 
respondent,  but  was  made  in  consideration  of  the 
assumption  by  the  trust  of  a  substantial  debt  owing 
by  decedent  and  for  other  motives  associated  with 
life.  Such  transfer  was  not  made  in  contemplation 
of  death  and  is  not  properly  includible  in  decedent's 
gross  estate. 

(b)  On  or  about  September  17,  1938,  more  than 
five  years  prior  to  his  death,  decedent  conveyed  his 
one-half  interest  in  a  summer  home  at  Lake  Beulah, 
Wisconsin  to   his   four   children.    Respondent  has 
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included  sucli  interest  in  decedent's  gross  estate  as 
a  transfer  in  contemplation  of  death.  Such  transfer 
was  not  made  to  bar  possible  statutory  rights  of 
petitioner,  as  decedent's  intended  future  wife,  in 
decedent's  estate,  as  asserted  by  respondent,  but  was 
made  to  relieve  decedent  from  the  burden  and  ex- 
pense of  maintaining  said  property  and  for  other 
motives  associated  with  life.  Such  transfer  was  not 
made  in  contemplation  of  death  and  is  not  properly 
includible  in  decedent's  gross  estate. 

(c)  Since  receiving  notice  of  respondent's  pro- 
posed determination,  which  was  subsequently  fol- 
lowed in  the  notice  of  deficiency,  petitioner  has 
incurred  expenses  and  attorneys'  fees  and  will  here- 
after incur  additional  expenses  and  fees  in  connec- 
tion with  the  determination  of  estate  tax  liability. 
Such  expenses  and  fees  are  in  addition  to  amounts 
allowed  in  the  notice  of  deficiency.  The  amount  of 
such  expenses  and  fees  will  be  ascertained  at  or 
before  the  conclusion  of  this  proceeding,  and  such 
amount  is  properly  deductible  from  the  gross  estate. 

6.  Petitioner  has  made  payment  on  account  of 
the  estate  tax  liability  involved  herein  to  the  afore- 
said Collector  of  Internal  Revenue  in  the  sum  of 
$45,064.39  on  March  3,  1945  coincident  with  the 
filing  of  the  estate  tax  return  and  within  three  years 
prior  to  the  mailing  of  the  said  notice  of  deficiency 
and  the  filing  of  this  Petition. 

Wherefore,  petitioner  prays  that  this  court  may 
hoar  this  proceeding  and  redetermine  petitioner's 


8  Estate  of  Edwin  F.  Gillette,  etc.  vs. 

correct  tax  liability  and  the  dates  and  amounts  of 
any  overpayments  thereof. 

/s/  E.  H.  McDERMOTT, 

/s/  WM.  M.  EMERY, 

/s/  L.  S.  SCHMITZ, 

/s/  J.  S.  PENNELL, 

Counsel  for  Petitioner. 

State  of  California, 
County  of  Los  Angeles — ss. 

Harriette  O'Neil  Gillette,  being  duly  sworn,  says 
that  she  is  the  petitioner  above  named;  that  she 
has  read  the  foregoing  Petition  or  had  the  same  read 
to  her,  and  is  familiar  with  the  statements  contained 
therein;  and  that  the  statements  contained  therein 
are  true  to  the  best  of  her  knowledge  and  belief. 

/s/  HARRIETTE  O'NEIL  GIL- 
LETTE, 

Subscribed  and  sworn  to  before  me  this  20  day 
of  August  1947. 

[Seal]  /s/  LOIS  E.  VAN  NAME, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

My  Commission  Expires  March  28,  1950. 


I 
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EXHIBIT  A 

Treasury  Department 
Internal  Revenue  Service 
Office  of  Internal  Revenue  Agent  in  Charge  Chi- 
cago Division  105  W.  Adams  St. 

Chicago,  Illinois 
June  20, 1947. 
Mrs.   Harriette   O'Neil   Gillette,   Executrix   of  the 

Estate  of  Edwin  F.  Gillette, 
233  South  San  Marino  Avenue, 
Pasadena  8,  California. 

Dear  Mrs.  Gillette : 

You  are  advised  that  the  determination  of  the 
estate  tax  liability  of  the  above-named  estate  dis- 
closes a  deficiency  in  tax  of  $40,653.10,  as  shown  in 
the  statement  attached  hereto. 

In  accordaance  with  the  provisions  of  existing  in- 
ternal revenue  law^s,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as  the 
90th  day)  from  the  date  of  the  mailing  of  this 
letter,  you  may  file  a  petition  with  The  Tax  Court 
of  the  United  States,  at  its  principal  address,  Wash- 
ington, D.  C,  for  a  redetermination  of  the  deficiency 
or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
i-equested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Chi- 
cago,   Illinois,    for    the    attention    of    Estate    Tax 
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Section.  The  signing  and  filing  of  this  form  will 
expedite  the  closing  of  your  return (s)  by  permitting 
an  early  assessment  of  the  deficiency  or  deficiencies, 
and  will  prevent  the  accumulation  of  interest,  since 
the  interest  period  terminates  30  days  after  filing 
the  form,  or  on  the  date  assessment  is  made,  which- 
ever is  earlier. 

Respectfully, 

JOSEPH  D.  NUNAN,  JR. 
Commissioner, 
By  O.  W.  OLSON 

Acting  Internal  Revenue 
Agent  in  Charge. 
Enclosures : 
Statement 
Form  of  waiver 
Form  1276. 

mc— T.DB. 

Estate  of  Edwin  F.  Gillette 

6th  California 
(Transferred  to 
1st  Illinois) 
Statement 

Harriette  0  'Neil  Gillette,  Executrix 
of  the  Estate  of  Edwin  F.  Gillette, 
233  South  San  Marino  Avenue, 
Pasadena  8,  California. 

Liability  Assessed  Deficiency 

Estate  tax  $85,717.49        $45,064.39        $40,653.10 

The  following  statement  shows  the  final  determination  of  this  of- 
fice in  connection  with  the  preliminary  notice  (30  day  letter) 
issued  February  18,  1947,  by  the  California  division,  and  after 
hearing  on  protest : 
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Adjustments  to  net  estate 

Net  estate  for  basic  tax  as  disclosed  by  return $149,146.34 

Additions  to  value  of  gross  estate  and 

decreases  in  deductions : 

Heal  estate $    1,610.00 

Transfers  132,621.05 

Miscellaneous  administration  expenses  500.00     134,731.05 

$283,877.39 

Reductions  in  value  of  gross  estate  and 
increases  in  deductions : 

Attorneys'  fees 232.07 

Net  estate  for  basic  tax  as  adjusted $283,645.32 

Net  estate  for  additional  tax  as  adjusted $323,645.32 

Explanation  of  adjustments : 

Real  Estate  Returned  Determined 

Item  1 $  13,390.00  $  15,000.00 

The  determined  value  of  the  above  item  is  based  upon  the  fair 
market  value  thereof  at  date  of  decedent 's  death,  as  obtained  from 
sources  considered  by  this  office  to  be  reliable. 

Transfers  Returned  Determined 

Item  7 $     1,976.00  $    2,000.00 

Item  8 7,904.00  8,000.00 

Item  11 4,112.50  4,137.50 

Item  16 7,050.00  7,000.00 

Item  17 5,081.25  5,087.50 

Item  21 5,575.00  5,600.00 

Item  24 4,875.00  5,000.00 

Item  26 14,625.00  14,375.00 

Item  27 7,600.00  7,562.50 

Item  27(a) 264.02  2,300.00 

New — not  returned : 
Transfer  in  trust  of  real  estate  of 
southwest  corner  of  Dearborn  and  Madison 
Streets,  Chicago,  Illinois,  under  date 

of  September  17,  1938 0.00  120,621.32 

Transfer  by  warranty  deed  of  real 

estate  in  Lake  Beulah,  Wisconsin,  on 

September  17,  1938 0.00  10,000.00 
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The  determined  values  of  items  7  and  8  are  based  upon  redemp- 
tion values  at  date  of  decedent's  death;  of  item  27(a)  upon  the 
fair  market  value  at  date  of  death,  as  obtained  from  sources  con- 
sidered by  this  office  to  be  reliable ;  of  all  other  of  above  items,  ex- 
cept new  items,  not  returned,  upon  the  mean  of  high  and  low- 
sales  as  of  date  of  death  upon  the  principal  stock  exchange  on 
which  said  items  are  traded,  or  upon  the  mean  of  bid  and  asked 
prices  in  over  the  counter  trading. 

It  is  determined  that  the  transfer,  in  trust  dated  September  17,. 
1938,  of  the  real  estate  located  at  the  southwest  corner  Dearborn 
and  Madison  Streets,  Chicago,  Illinois,  and  the  transfer  by  war- 
ranty deed  on  September  17,  1938,  of  real  estate  located  at  Lake 
Beulah,  Wisconsin,  are  properly  includible  in  the  decedent's 
gross  estate  as  transfers  in  contemplation  of  death  under  Section 
811(c)  of  the  Internal  Revenue  Code.  Said  transfers  are  consid- 
ered to  have  been  made  to  bar  possible  statutory  rights  of  deced- 
ent's  intended  future  wife  in  his  estate  at  the  time  of  his  death. 

The  values  of  the  above-mentioned  items  of  real  estate  are  based 
upon  the  fair  market  value  thereof  at  date  of  decedent 's  death  as 
obtained  from  sources  considered  by  this  office  to  be  reliable. 

Returned  Determined 
Attorneys' fees $     3,500.00  $     3,732.07 

Determined  in  the  amount  incurred  and  paid. 

Miscellaneous  administration  expenses     Returned  Determined 
Item  1  $        575.00  $  75.00 

Determined  in  the  amount  incurred  and  paid. 

Computation  of  Tax 

Returned  Determined 

Gross  estate  for  basic  tax $254,882.86  $389,113.91 

Deductions    105,736.52     105,468.59 

Net  estate  for  basic  tax $149,146.34  $283,645.32 

Net  estate  for  additional  tax..$189,146.34  $323,645.32 

1.  Gross  basic  tax $     7,845.81 

2.  Credit  for  estate  and  inheritance  tax       2,863.15 

3.  Gross  basic  tax,  less  credit $     4,982.66 

4.  Credit  for  gift  tax 685.86 
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5.  Net  basic  tax $    4,296.80 

6.  Total  gross  taxes  (basic  and 

additional)    $  89,266.50 

7.  Gross  basic  tax 7,845.81 

8.  Gross  additional  tax $  81,420.69 

9.  Credit  for  gift  tax 0.00 

10.  Net  additional  tax 81,420.69 

11.  Total  tax  payable $  85,717.49 

Tax  assessed  per  return 45,064.39 

Deficiency $  40,653.10 

The  deficiency  bears  interest  at  the  rate  of  6  per  cent  per  annum 
from  15  months  after  the  decedent's  death  to  the  date  of  assess- 
ment, or  to  the  tliirtieth  day  after  the  filing  of  a  waiver  of  the  re- 
strictions on  the  assessment,  whichever  is  the  earlier. 

Filed  T.C.  U.S.,  Aug.  28, 1947. 


[Title  of  Tax  Coiu*t  and  Cause.] 

MOTION  TO  AMEND  CAPTION 

Harriette  O'Neil  Gillette,  executrix  of  the  Estate 
of  Edwin  F.  Gillette,  by  her  counsel,  hereby  re- 
spectfully requests  leave  to  amend,  on  the  face  there- 
of, the  petition  filed  in  the  above  entitled  cause,  in 
order  to  conform  said  petition  to  the  rules  of  this 
court,  by  striking  from  the  caption  of  said  petition 
the  words  '' Harriette  O'Neil  Gillette,  Executrix  of 
the  Estate  of  Edwin  F.  Gillette",  and  inserting  in 
lieu  thereof  the  words  "Estate  of  Edwin  F.  Gil- 
lette, Harriette  O'Neil  Gillette,  Executrix". 

/s/  J.  S.  PENNELL, 

Counsel  for  Petitioner. 

Received  and  Filed  T.  C.  U.  S.  Oct.  15,  1947. 
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[Title  of  Tax  Court  and  Cause.] 

ORDER 

On  motion  of  counsel  for  the  petitioner,  it  is 
Ordered,  that  the  caption  of  the  proceeding  at  the 
above  docket  number  is  amended  to  read  Estate  of 
Edwin  F.  Gillette,  Harriette  O  'Neil  Gillette,  Execu- 
trix, Petitioner,  v.  Commissioner  of  Internal  Rev- 
enue, Respondent. 

[Seal]         /s/  BOLTON  B.  TURNER,  km 

Judge. 

Dated:    Washington,  D.  C,  October  20,  1947. 
cgh 

Served  Oct.  22,  1947. 
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[Title  of  Tax  Court  and  Cause.] 

ANSWER 

Comes  now  the  Commissioner  of  Internal  Rev- 
enue, by  his  attorney,  Charles  Oliphant,  Chief  Coun- 
sel, Bureau  of  Internal  Revenue,  and  for  answer 
to  the  petition  filed  by  the  above-named  petitioner, 
admits  and  denies  as  follows: 

1,  2  and  3.  Admits  the  allegations  contained  in 
paragraphs  1,  2  and  3  of  the  petition. 

4.  (a),  (b)  and  (c).  Denies  that  the  Commis- 
sioner erred  as  alleged  in  subparagraphs  (a),  (b) 
and  (c)  of  paragraph  4  of  the  petition. 

5.  (a)  Denies  the  allegations  contained  in  sub- 
paragraph (a)  of  paragraph  5  of  the  petition,  except 
it  is  admitted  that  the  decedent,  Edwin  F.  Gillette, 
on  Sej^tember  17,  1938,  transferred  in  trust  certain 
real  estate  located  at  the  southwest  corner  of  Dear- 
born and  Madison  Streets,  Chicago,  Illinois,  to  his 
son,  Hyde  Gillette,  as  trustee,  and  that  respondent 
has  determined  said  transfer  was  made  in  contem- 
plation of  death  under  Section  811  (c)  of  the  Inter- 
nal Revenue  Code. 

(b)  Denies  the  allegations  contained  in  sub- 
paragraph (b)  of  paragraph  5  of  the  petition,  except 
it  is  admitted  that  on  or  about  September  17,  1938, 
the  decedent  transferred  by  warranty  deed  certain 
real  estate  located  at  Lake  Beulah,  Wisconsin,  to 
his  children,  and  that  respondent  has  determined 
said  transfer  was  made  in  contemplation  of  death 
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mider  Section  811  (c)  of  the  Internal  Revenue  Code. 
(c)     Denies  the  allegations  contained  in  subpara- 
graph (c)  of  paragraph  5  of  the  petition. 

6.  Denies  the  allegations  contained  in  paragraph 
6  of  the  petition. 

Denies  generally  and  specifically  each  and  every 
allegation  contained  in  the  petition  not  hereinbefore 
admitted,  qualified  or  denied. 

Wherefore,  respondent  pra3^s  that  the  Court  re- 
determine the  deficiency  herein  to  be  the  amomit 
determined  by  the  Commissioner,  vis. :  estate  tax  in 
the  amount  of  $40,653.10. 

/s/  CHARLES  OLIPHANT,  GWB 
Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel: 

JOHN  D.  KILEY, 

Division  Counsel. 
HAROLD  H.  HART, 

Special  Attorney,  Bureau  of 
Internal  Revenue. 

Received  and  Filed  T.  C.  U.  S.  Oct.  30,  1947. 
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[Title  of  Tax  Court  and  Cause.] 

STIPULATION  OF  FACTS 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto  by  their  respective  counsel  of 
record  that  the  following  facts  may  be  taken  as  true 
and  correct  and  may  be  found  by  the  Court,  without 
prejudice,  however,  to  the  right  of  either  party  to 
introduce  other  and  further  proof  not  inconsistent 
with  the  facts  herein  stipulated,  and  subject  to  the 
right  of  either  party  to  object  to  the  relevancy  and 
matei'iality  of  any  fact  herein  stipulated. 

1.  The  petitioner's  decedent,  Edw^m  F.  Gillette, 
was  born  on  October  19,  1863,  and  died  on  December 
10,  1943,  a  resident  of  Pasadena,  California,  leaving 
him  surviving  his  widow,  Harriette  O'Neil  Gillette; 
two  sons,  Hyde  and  Edwin  and  tW'O  daughters,  Helen 
and  Marietta. 

2.  The  estate  of  Edwin  F.  Gillette,  petitioner 
herein,  w^as  administered  in  the  Superior  Court  of 
the  State  of  California  in  and  for  the  Comity  of 
Los  Angeles. 

3.  On  September  17,  1938,  the  decedent  owned 
an  undivided  one-half  interest  m  certain  real  estate, 
known  as  the  Hartford  Building,  located  at  the 
southwest  corner  of  Dearborn  and  Madison  Streets, 
Chicago,  Illinois.  The  other  undivided  one-half 
interest  was  owned  by  the  decedent's  sister,  Mrs. 
William  S.  Jenks.  On  said  date  the  decedent  con- 
veyed his  undivided  one-half  interest  to  his  son. 
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Hyde  Gillette,  as  Trustee  for  decedent's  four  chil- 
dren. A  copy  of  the  Trust  Deed  of  Conveyance  is 
attached  hereto  marked  "Exhibit  1"  and  made  a 
part  hereof. 

4.  On  September  17,  1938,  the  decedent  owned 
an  undivided  one-half  interest  in  certain  real  estate, 
known  as  the  Lake  Beulah  property,  located  at  Lake 
Beulah,  Wisconsin.  The  other  undivided  one-half 
interest  was  owned  by  decedent's  sister,  Mrs.  Wil- 
liam S.  Jenks.  By  Warranty  Deed  dated  September 
17,  1938,  the  decedent  conveyed  his  undivided  one- 
half  interest  in  said  property  to  his  four  children. 

5.  On  September  17,  1938,  the  decedent  owned 
an  undivided  one-half  interest  m  certain  real  estate, 
knowTi  as  the  Michigan  Avenue  property,  located 
on  South  Michigan  Avenue,  Chicago,  Illinois.  The 
other  undivided  one-half  interest  was  owned  by 
decedent's  sister,  Mrs.  William  S.  Jenks.  On  said 
date  the  decedent  conA^eyed  his  undivided  one-half 
interest  to  his  son,  Hyde  Gillette,  as  Trustee.  A 
copy  of  the  Trust  Deed  and  amendments  thereto 
are  attached  hereto,  marked  ' '  Exhibit  2 ' '. 

6.  The  decedent  then  contemplating  inter-mar- 
riage with  one  Harriette  Marie  O'Neil  entered  into 
an  antenuptial  agreement  on  September  19,  1938, 
a  copy  of  which  is  attached  hereto,  marked  "Exhibit 
3"  and  made  a  part  hereof. 

7.  The  decedent  executed  a  Last  Will  and  Testa- 
ment on  April  24,  1939,  a  copy  of  which  is  attached 
hereto,  marked  "Exhibit  4"  and  made  a  part  hereof. 
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8.  The  petitioner  filed  the  decedent's  estate  tax 
return  on  or  about  March  3,  1945,  showing  a  total 
estate  tax  payable  of  $45,064.39,  which  was  paid  as 
follows : 

9/27/44 $12,158.49 

3/10/45 32,905.90 

Said  return  did  not  include  as  a  part  of  the  de- 
cedent's gross  estate  the  ownership  of  any  interest 
in  the  two  tracts  of  real  estate  described  above,  re- 
spectively, as  the  Hartford  Building  and  the  Lake 
Beulah,  Wisconsin,  property.  In  his  notice  of 
deficiency  herein  the  respondent  has  included  in  the 
value  of  the  petitioner's  gross  estate  the  value  of 
said  real  estate  under  Section  811  (c)  of  the  Intei- 
na]  Revenue  Code. 

9.  Any  additional  deductible  admmist ration  ex- 
jjense,  including  attorney  fees,  incurred  and  paid 
by  the  petitioner  in  the  administration  of  the  estate 
here  involved  may  be  determined  under  Rule  50 
of  the  Court's  Rules  of  Practice. 

/s/  DANIEL  A.  TAYLOR, 

Counsel  for  Petitioner. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Counsel 
for  Respondent. 
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EXHIBIT  1 

This  Indenture  made  this  17th  day  of  September, 
A.D.  1938,  by  and  between  Edwin  F.  Gillette,  a 
widow^er,  of  Pasadena,  California,  (hereinafter 
called  the  ''Settlor"),  and  Hyde  Gillette,  of  Chi- 
cago, Illinois,  (hereinafter  called  the  "Trustee"), 
Witnesseth : 

That  the  Settlor  in  consideration  of  the  Trustee's 
assumption  of  and  agreement  to  pay,  but  only  out 
of  the  assets  of  the  trust  estate,  the  indebtedness  of 
the  Settlor  to  his  sister,  Mrs.  William  S.  Jenks,  as 
evidenced  by  his  certain  promissory  notes,  all  as  set 
out  in  Article  V  hereof,  and  for  One  Dollar  ($1.00) 
and  other  good  and  valuable  consideration,  does 
hereby  alien,  release,  remise  and  convey  unto  said 
Trustee  an  undivided  one-half  of  the  following  de- 
scribed premises,  situated  in  the  City  of  Chicago, 
County  of  Cook  and  vState  of  Illinois,  to-wit: 

Lot  One  (1)  of  the  County  Clerk's  Division  of 
Block  119  of  School  Section  Addition  to  Chicago, 
and  being  also  known  as  the  Southwest  (SW)  cor- 
ner of  Dearborn  and  Madison  Streets  in  said  City 
of  Chicago: 

To  Have  And  To  Hold  upon  the  trusts  and  for 
the  uses  and  purposes  as  follows: 

Article  I.    Concerning   The   Trustee. 

(a)  The  Trustee  hereunder  shall  have  full  power 
and  authority  to  sell,  transfer,  assign  and  convey 
all  or  any  part  of  the  property  which  shall  at  any 
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time  form  a  part  of  the  trust  estate  at  such  time 
or  times  and  upon  such  terms  and  conditions  (either 
for  cash  or  upon  credit)  as  to  the  Trustee  shall 
seem  best,  and  to  make,  execute  and  deliver  all 
deeds  of  conveyance  and  other  instruments  in  writ- 
ing as  may  be  in  the  opinion  of  the  Trustee  neces- 
sary or  proper  for  the  best  management  of  the  trust 
estate;  to  enter  into  leases,  either  in  praesenti  or 
in  futuro,  of  any  real  estate  which  shall  form  a 
part  of  the  trust  estate  at  any  time,  for  such  rent 
and  for  such  length  of  time,  not  exceeding  two  hun- 
dred  (200)  years,  as  the  Trustee  thinks  best. 

(b)  The  Trustee  shall  also  have  the  powder  to 
erect  buildings,  to  change,  alter,  tear  down  or  make 
additions  to  any  existing  building  upon  any  real 
estate  forming  part  of  the  trust  estate,  to  keep  the 
estate  insured  and  to  adjust  all  matters  in  connec- 
tion therewith;  to  retain  any  investments  in  real  or 
personal  property  which  shall  come  into  his  posses- 
sion as  Trustee  hereunder,  for  such  time  as  he 
shall  deem  it  for  the  best  interests  of  the  trust  so 
to  do,  and  also  to  invest  and  reinvest  from  time 
to  time  any  funds  coming  into  his  hands  as  Trustee 
as  aforesaid,  and  not  paid  out  under  the  provisions 
hereof,  in  such  real  or  personal  property,  including 
stocks  of  corporations,  as  shall  commend  themselves 
to  the  business  judgment  of  the  Trustee  without 
being  limited  by  any  statute  covering  trustee  in- 
vestments; to  borrow^  money  from  any  person  or 
corporation,  including  the  Trustee  in  his  individual 
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capacity;  to  pledge,  mortgage  or  otherwise  incum- 
ber any  part  of  the  trust  estate  for  the  purpose  of 
securing  the  money  so  borrowed;  to  vote  any  cor- 
porate stock,  either  in  person  or  by  proxy,  for  any 
purpose  whatsoever,  and  to  consent  to  any  reorgani- 
zation, consolidation,  merger  or  readjustment  of 
the  financial  structure  or  sale  of  the  assets  of  any 
corporation,  trust  or  other  organization,  the  secur- 
ities of  which  may  constitute  a  portion  of  the  trust 
estate;  to  take  any  action  with  reference  to  such 
securities  which  in  the  opinion  of  the  Trustee  may 
be  necessary  in  order  to  obtain  the  benefit  of  any 
such  reorganization,  consolidation,  merger,  read- 
justment or  sale;  to  exercise  any  conversion  privil- 
ege or  subscription  right  given  to  the  Trustee  as 
the  owner  of  any  securities  forming  a  part  of  the 
trust  estate,  and  to  accept  and  hold  as  part  of  the 
trust  estate  any  securities  resulting  from  any  such 
reorganization,  consolidation,  merger,  readjustment, 
sale  or  conversion  or  subscription;  to  cause  any  se- 
curities or  other  property  which  may  at  any  time 
form  a  part  of  the  trust  estate  to  be  issued,  held 
or  registered  in  the  individual  name  of  the  Trustee, 
or  in  the  name  of  his  nominee,  or  in  such  form  tliat 
title  could  pass  by  delivery;  to  retain  undivided 
interests  in  real  estate,  and  to  invest  in  undivided 
interests  in  real  estate,  and  to  maintain,  operate, 
lease  and  otherwise  deal  with  and  dispose  of  such 
property  jointly  with  the  other  owners  thereof, 
and  particularly  to  enter  into  joint  covenants  with 


Commissioner  of  Internal  Revenue  23 

Exhibit  1 — (Continued.) 
respect  to  the  leasing  thereof;  to  join  with  others 
in  the  formation  of  corporations  incorporated  un- 
der the  laws  of  the  vState  of  Illinois  or  elsewhere, 
and  in  connection  therewith  to  contribute  such  part 
or  all  of  the  trust  property  as  the  Trustee  may 
deem  advisable  to  such  corporation  in  return  for 
the  shares  thereof,  such  property  to  be  turned  in 
at  such  value  as  the  Trustee  in  his  unfettered  dis- 
cretion may  determine,  and  to  do  all  other  acts  in 
relation  to  the  trust  estate,  or  in  relation  to  the 
disposition  or  investment  thereof,  which  in  the 
judgment  of  the  Trustee  shall  be  needful  or  desir- 
able to  the  23roper  and  advantageous  management 
of  the  trust  estate  so  as  to  protect  the  same  and 
make  the  same  productive,  it  being  the  intention 
hereof  that  said  Trustee  shall  have  authority  to  do 
all  things  in  regard  to  the  trust  estate  in  the  same 
manner  and  to  the  same  extent  as  if  said  Trustee 
individually  were  the  sole  owner  thereof. 

(c)  The  Trustee  shall  be  the  absolute  represen- 
tative of  all  persons  who  may  be  or  become  at  any 
time  beneficiaries  under  any  of  the  provisions  con- 
tained in  this  agreement,  and  it  shall  not  be  neces- 
sary in  any  suit  or  legal  proceeding  of  any  kind, 
nature  or  description  whatsoever,  which  may  at 
any  time  be  brought  either  against  the  Trustee 
hereunder  or  in  his  behalf  as  such  Trustee  to  make 
party  or  parties  thereto  any  of  said  beneficiaries. 

(d)  No  person  purchasing  any  portion  of  the 
trust  property  from  the  Trustee  or  lending  money 
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to  the  Trustee  shall  be  under  any  obligation  to  see 
to  the  application  of  the  money  paid  by  them  to 
said  Trustee. 

(e)  No  person  dealing  with  the  Trustee  in  any 
manner  shall  be  under  any  obligation  to  inquire 
into  the  validity,  expediency  or  propriety  of  any 
act  of  the  Trustee  or  into  any  of  the  provisions  of 
this  agreement. 

(f)  The  Trustee  shall  be  reimbursed  out  of 
said  trust  estate  for  all  reasonable  expenses  in- 
curred in  the  management  and  protection  thereof, 
and  the  Trustee  may  be  paid  a  fair  and  just  com- 
pensation out  of  the  trust  estate  for  services  here- 
under if  he  or  it  desires  compensation  for  such 
services. 

(g)  The  Trustee  shall  also  have  full  j^ower  to 
pledge,  mortgage  or  otherwise  encumber  any  part 
of  the  trust  estate  for  the  purpose  of  raising  money 
to  remove  liens  which  may  be  imposed  thereon  to 
enforce  pa.^nment  of  any  Federal  or  State  taxes. 

Article  II.    Payment  Of  Income. 

(a)  During  the  continuance  of  this  trust  the 
said  Trustee  shall  pay  the  net  income  from  said 
trust  estate  in  equal  shares  to  Hyde  Gillette,  Edwin 
Gillette,  Helen  Gillette,  and  Marietta  Gillette  Will, 
children  of  the  Settlor,  for  and  during  the  term  of 
their  respective  natural  lives.  From  and  after  the 
death  of  any  of  said  children,  the  income  which 
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would  have  been  payable  to  him  or  her  had  he  or 
she  continued  to  live,  shall  be  payable  to  such  of 
the  lawful  descendants  of  the  Settlor  and  in  such 
shares  and  proportions  and  subject  to  such  terms, 
trusts  and  conditions  as  such  child  in  and  by  his 
or  her  last  will  and  testament  may  appoint  and 
direct;  provided  that  if  such  deceased  child  slial! 
leave  a  spouse  living,  such  child  may  by  liis  or 
her  will  appoint  and  direct,  if  such  child  shall  so 
desire,  that  any  part  or  all  of  the  income  which 
would  have  been  payabk^  to  him  or  her  had  he  or 
she  continued  to  live  shall  be  paid  to  such  spouse 
so  long  as  he  or  she  shall  live,  or  for  any  shorter 
period. 

(b)  In  so  far  as  the  aforesaid  power  of  appoint- 
ment of  income  conferred  upon  said  children  shall 
be  void,  shall  not  extend  or  take  effect,  or  be  not 
exercised,  the  income  which  would  have  been  pay- 
able to  such  child  had  he  or  she  continued  to  live 
shall  be  paid  per  stirpes  to  the  issue  surviving  from 
time  to  time  of  such  deceased  child.  If  at  the  time 
when  an}^  payment  of  income  is  to  be  made  by  said 
Trustee  there  shall  be  surviving  no  issue  of  such 
deceased  child,  then  the  income  which  would  liave 
been  payable  to  such  deceased  child  if  he  or  she 
had  continued  to  live,  shall  be  paid  in  equal  shares 
to  the  then  surviving  children  of  the  Settlor  named 
in  Article  II,  provided,  however,  that  the  then  sur- 
viving issue  of  any  deceased  child  shall  be  paid  per 
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stirpes  the  share  of  such  income  which  the  deceased 
child  would  have  been  paid  if  living. 

(c)  All  income  payments  hereunder  shall  be 
made  in  quarterly  installments  or  oftener  if  con- 
venient. 

(d)  During  the  minority  or  other  legal  dis- 
ability of  any  beneficiary  to  whom  payments  of 
income  are  herein  directed  to  be  made,  the  Trustee 
may  make  such  payments  in  any  one  or  more  of 
the  following  ways:  (1)  Directly  to  said  bene- 
ficiary; (2)  to  the  legal  guardian  or  conservator  of 
said  beneficiary;  (3)  to  any  relative  of  said  bene- 
ficiary to  be  expended  by  such  relative  for  the 
education  and  maintenance  of  such  beneficiary;  or 
(4)  by  him  expending  the  same  for  the  education 
and  maintenance  of  said  beneficiary.  The  Trustee 
shall  not  be  required  to  see  to  the  application  of 
any  such  payment  so  made  to  any  of  said  persons, 
but  his  or  their  receiptvS  therefor  shall  be  a  full 
discharge  for  the  Trustee. 

(e)  Upon  the  death  of  any  beneficiary,  any  ac- 
crued, accumulated  or  undistributed  net  income 
which  would  have  been  payable  to  such  beneficiary 
had  such  beneficiary  continued  to  live,  shall  be  paid 
to  the  beneficiary  who  shall  next  be  entitled  upon 
the  death  of  such  deceased  beneficiary  to  receive 
such  income  or  the  principal  from  which  such 
income  was  derived. 


I 
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Article  III.   Termination  of  Trust  and  Distribution 
of  the  Trust  Estate. 

(a)  Unle&s  terminated  as  provided  in  paragraph 
(b)  of  this  Article  III,  the  trust  hereby  created 
shall  terminate  in  any  and  the  latest  event,  any 
provision  hereof  to  the  contrary  notwithstanding, 
upon  the  death  of  the  last  survivor  of  the  following 
named  persons,  Mrs.  William  S.  Jenks,  Hyde  Gil- 
lette, Edwin  Gillette,  Helen  Gillette,  and  Marietta 
Gillette  Will. 

(b)  Notwithstanding  any  of  the  provisions 
hereof,  this  trust  may  at  any  time  after  the  death 
of  Mrs.  William  S.  Jenks  be  terminated  by  an 
instrument  in  writing  signed  by  a  majority  of 
the  children  of  the  Settlor  named  in  Article  II  then 
living  and  delivered  to  the  Trustee,  the  trust  actu- 
ally to  terminate  on  the  date  fixed  in  such  notice 
for  such  termination. 

(c)  Upon  the  death  of  any  child  of  the  Settlor 
named  in  Article  II  prior  to  the  termination  of 
tliis  trust,  the  portion  of  the  trust  estate  held  for 
such  deceased  child  shall  belong  to  but  nevertheless 
be  held  by  the  Trustee  in  trust  for  the  benefit  of, 
such  of  the  lawful  descendants  of  the  Settlor,  and 
in  such  shares  and  proportions,  and  subject  to  such 
terms,  trusts  and  conditions  as  such  child  in  and 
by  his  or  her  last  will  and  testament  may  direct. 

(d)  In  so  far  as  the  aforesaid  power  of  ap- 
pointment conferred  upon  said  children  shall  be 
void,   shall  not   extend   or  take   effect,   or   be  not 
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exercised,  the  portion  of  the  trust  estate  held  for 
such  deceased  child  shall  belong  to  but  nevertholoss 
he  held  by  the  Trustee  in  trust  for  the  benefit  of 
the  then  living  lawful  issue  of  such  child  equally 
per  -stirpes.  If  such  deceased  child  of  the  Settlor 
shall  leave  him  or  her  surviving  no  lawful  issue, 
then  upon  the  death  of  such  deceased  child  the  por- 
tion of  the  trust  estate  held  for  such  child  shall  be 
added  to,  and  become  a  part  of,  the  trust  estate  held 
for  the  then  surviving  children  of  the  Settlor  named 
in  Article  II,  and  the  then  living  issue  per  stirpes 
of  any  of  the  said  children  of  the  Settlor  who  may 
have  died  prior  thereto. 

(e)  If,  under  any  provisions  of  this  Article  III, 
any  portion  of  the  principal  of  the  trust  estate 
shall  become  payable  to  any  beneficiary  who  shall 
not  have  attained  the  age  of  twenty-one  (21)  years, 
then  notwithstanding  such  provisions,  the  Trustee 
shall  retain  such  portion  in  trust  for  the  benefit 
of  such  beneficiary  and  (subject  to  the  provisions 
of  paragraph  (d)  of  Article  II)  shall  pay  to  him 
or  her  so  much  of  the  net  income  of  such  portion  as 
the  Trustee,  in  his  absolute  discretion,  shall  con- 
sider reasonably  necessary  to  provide  for  the  com- 
fort, support,  maintenance,  education  and  welfare 
of  such  beneficiary,  and  shall  accumulate  the  re- 
mainder of  such  net  income,  if  any,  until  such 
beneficiary  shall  attain  the  age  of  twenty-one  (21) 
years,  whereupon,  the  Trustee  shall  distribute  to 
such  beneficiary  his  or  her  portion  of  the  principal 
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of  the  trust  estate  in  the  hands  of  the  Trustee,  plus 
all  accumulated  income  thereon. 

(f )  Upon  the  termination  of  this  trust  pursuant 
to  either  paragraph  (a)  or  paragraph  (b)  of  this 
Article  III,  the  Trustee  shall  distribute  the  prin- 
cipal of  said  trust  estate,  inckiding  all  accunuilated 
income,  if  any,  and  all  additions  to  .said  trust  es- 
tate as  follows: 

(1)  If  all  of  the  children  of  the  Settlor  named 
in  Article  II  are  then  living,  the  Trustee  shall  pay 
over  said  estate  in  equal  shares  to  said  children. 

(2)  If  any  of  said  children  of  the  Settlor  shall 
liaA^e  died  prior  to  the  termination  of  the  trust 
without  having  exercised  the  power  of  appointment 
given  to  him  or  her  under  this  trust  and  leave 
lawful  issue  who  are  living  at  the  date  of  such  ter- 
mination, such  issue  shall  be  entitled  to  receive  in 
equal  shares  per  stirpes  the  share  of  the  trust 
estate  which  such  deceased  child  would  have  received 
if  living. 

(3)  If  any  of  said  children  of  the  Settlor  shall 
have  died  prior  to  the  termination  of  the  trust  and 
shall  have  exercised  the  power  of  appointment 
given  to  him  or  her  under  this  trust,  then  the 
Trustee  shall  pay  over  the  part  of  said  trust  estate 
subject  to  such  appointment  to  those  persons  en- 
titled thereto  pursuant  to  such  exercise. 

(4)  If  any  of  said  children  of  the  Settlor  shall 
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have  died  prior  to  the  termination  of  the  trust 
without  leaving  issue  surviving  at  the  date  of  such 
termination  and  without  having  exercised  the  power 
of  appointment  given  to  him  or  her  under  this 
trust,  then  the  share  of  said  trust  estate  which  such 
deceased  child  would  have  received  if  living  shall 
be  distributed  by  the  Trustee  in  equal  shares  to 
the  children  of  the  Settlor  named  in  Article  II 
then  living,  provided,  however,  that  the  then  sur- 
viving issue  of  any  deceased  child  shall  take  per 
stirpes,  the  share  which  such  deceased  child  would 
have  taken  if  living. 

Article  IV.    General. 

(a)  Payments  to  all  the  beneficiaries  hereunder, 
excepting  minors  and  persons  under  disability, 
shall  be  made  only  to  such  beneficiaries  in  person 
or  upon  their  personal  receipt,  and  no  interest  of 
any  beneficiary  in  the  income  or  principal  of  the 
trust  estate  shall  be  assignable  in  anticipation  of 
payment,  either  by  voluntary  or  involuntary  acts 
of  such  beneficiary  or  by  operation  of  law,  or  be 
liable  in  any  way  for  such  beneficiary's  debts,  in- 
cluding alimony. 

(b)  Any  of  the  provisions  of  this  trust  may  be 
altered,  changed  or  modified  in  any  respect  and  to 
any  extent  at  any  time  by  an  instrument  in  writ- 
ing signed  by  a  majority  of  the  children  of  the 
Settlor  named  in  Article  II  then  living  and  de- 
livered  to    the    Trustee;   provided,    however,    that 
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after  the  death  of  any  of  said  children  the  trust 
may  not  be  altered,   changed  or  modified  in  any 
manner  which  materially  affects  the  rights  of  those 
who  take  in  substitution  of  any  deceased  child. 

(c)  Any  Trustee  at  any  time  acting  hereunder 
may  resign  by  giving  written  notice  of  such  resig- 
nation  to   the   primary   beneficiaries   hereunder. 

(d)  The  said  Hyde  Gillette  shall  have  the  right, 
in  the  event  he  resigns  as  Trustee  hereunder,  to 
appoint  as  Successor  Trustee  any  person  or  cor- 
poration he  may  select  to  act  as  Successor  Trustee ; 
provided  a  majority  of  the  beneficiaries  hereunder 
approve  of  such  selection  in  writing.  In  the  event 
of  the  death,  resignation,  refusal  or  inability  to 
act  or  to  further  act  of  said  Hyde  Gillette  as 
Trustee  hereunder  without  a  Successor  Trustee  hav- 
ing been  appointed  as  above  provided,  then  Edwin 
Gillette  shall  be  Successor  Trustee,  and  he  in  turn, 
in  the  event  of  his  resignation,  shall  have  a  similar 
right  to  appoint  a  Successor  Trustee.  In  the  event 
of  his  death,  resignation,  refusal  or  inability  to  act 
or  further  to  act  as  such  Trustee  without  a  Succes- 
sor Trustee  having  been  appointed  as  above  pro- 
vided, then  The  Northern  Trust  Company,  of  Chi- 
cago, Illinois,  shall  be  Successor  Trustee. 

(e)  Each  Successor  Trustee  acting  hereunder 
shall  have  and  exercise  all  of  the  powers,  authorities 
and  discretions  given  to  the  original  Trustee  named 
herein.  No  Trustee  hereunder  shall  ever  be  liable 
for  anv  act  or  default  of  his  predecessor  Trustee 
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or  for  any  loss  sustained  by  the  trust  estate  through 
any  error  of  judgment,  but  only  for  his,  her  or  its 
own  wilful  default. 

Article  V.    Assumption  of  Certain  Indebtedness 
of  the  Settlor. 

The  Trustee  hereby  assumes  and  agrees  to  pay, 
but  only  out  of  the  assets  of  the  trust  estate,  the 
indebtedness  of  the  Settlor  to  his  sister,  Mrs. 
William  S.  Jenks,  as  evidenced  by  the  Settlor's 
two  promissory  notes  totalling  Forty  Thousand 
Dollars  ($40,000.00)  plus  the  accrued  and  unpaid 
interest  thereon  amounting  to  approximately 
$4,000.00,  and  also  all  interest  which  may  accrue 
thereon  in  the  future. 

In  Witness  Whereof,  the  parties  hereto  have 
hereunto  set  their  hands  and  seals  the  day  and 
year  first  above  written. 

[Seal]        /s/  EDWIN  F.  GILLETTE, 

[Seal]        /s/  HYDE  GILLETTE, 

As  Trustee. 

State  of  Illinois, 
County  of  Cook — ss. 

I,  Corrine  Golightly,  a  Notary  Public  in  and  for 
the  said  County,  in  the  State  aforesaid.  Do  Hereby 
Certify  that  Edwin  F.  Gillette,  a  widower,  and 
Hyde  Gillette,  personally  known  to  me  to  be  the 
same  persons  whose  names  are  subscribed  to  the 
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foregoing  instrument,  appeared  before  me  this  day 
in  person  and  acknowledged  that  they  signed,  sealed 
and  delivered  the  said  instrument  as  their  free 
and  voluntary  act,  for  the  uses  and  purposes 
therein  set  forth,  including  the  release  and  waiver 
of  the  right  of  homestead. 

Given  under  my  hand  and  notarial  seal  this  17th 
day  of  September,  A.D.  1938. 

/s/  CORINNE  GOLIGHTLY, 
Notary  Public. 

EXHIBIT  2 

This  Indenture  made  this  17th  day  of  September, 
A.D.  1938,  by  and  between  Edwin  F.  Gillette,  a 
widower,  of  Pasadena,  California,  (hereinafter 
called  the  "Settlor"),  and  Hyde  Gillette,  of  Chi- 
cago, Illinois,  (hereinafter  called  the  "Trustee"), 
"Witnesseth : 

That  the  Settlor  in  consideration  of  the  sum  of 
Ten  Dollars  ($10.00)  and  for  other  good  and  valu- 
able consideration,  does  hereby  alien,  release,  re- 
mise and  convey  unto  said  Trustee  an  undivided 
one-half  of  the  following  described  premises,  situ- 
ated in  the  City  of  Chicago,  County  of  Cook,  and 
State  of  Illinois,  to-wit: 

Those  parts  of  Lots  Five  (5)  Six  (6)  Seven  (7) 
and  Eight  (8)  in  Block  Twenty  (20)  in  Fractional 
Section  Fifteen  (15)  Addition  to  Chicago,  bounded 
and  described  as  follows :  Commencing  at  the  South- 
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east  corner  of  the  North  one-third  of  said  lot  Eight 
(8)  in  Block  Twenty  (20)  aforesaid,  thence  North 
on  the  West  line  of  Michigan  Avenue  and  the  East 
line  of  said  Lots  Five  (5)  and  Eight  (8)  Sixty  (60) 
feet;  thence  West  on  a  line  parallel  with  the  South 
line  of  said  Lots  Eight  (8)  and  Seven  (7),  Two 
Hundred  (200)  feet;  thence  South  on  a  line  parallel 
with  the  East  line  of  said  Lots  Five  (5)  and  Eight 
(8)  Sixty  (60)  feet;  thence  East  on  a  line  parallel 
with  the  South  line  of  said  Lots  Seven  (7)  and 
Eight  (8)  to  the  place  of  beginning,  containing 
a  piece  of  ground  Sixty  (60)  feet  front  on  Michi- 
gan Avenue  by  Two  Hundred  (200)  feet  more  or 
less  in  depth;  also  known  as  Lot  Five  (5)  in  the 
Assessors  Division  of  the  North  Half  (Ni/o)  of 
the  South  Two-thirds  (S.  %)  of  Block  Twenty 
(20)  in  Fractional  Section  Fifteen  (15)  Addition 
to  Chicago; 

To  Have  And  To  Hold  upon  the  trusts  and  for  the 
uses  and  purposes  as  follows: 

Article  I.  Concerning  the  Trustee, 
(a)  The  Trustee  hereunder  shall  have  full 
power  and  authority  to  sell,  transfer,  assign  and 
convey  all  or  any  part  of  the  property  which  shall 
at  any  time  form  a  part  of  the  trust  estate  at  such 
time  or  times  and  upon  such  terms  and  conditions 
(either  for  cash  or  upon  credit)  as  to  the  Trustee 
shall  seem  best,  and  to  make,  execute  and  deliver 
all  deeds  of  conveyance  and  other  instruments  in 


Commissioner  of  Internal  Revenue  35 

Exhibit  2— (Continued) 
writing  as  may  be  in  the  opinion  of  the  Trustee 
necessary  or  proper  for  the  best  management  of 
the  trust  estate;  to  enter  into  leases,  either  in 
praesenti  or  in  futuro,  of  any  real  estate  which 
shall  form  a  part  of  the  trust  estate  at  any  time, 
for  such  rent  and  for  such  length  of  time,  not 
exceeding  two  hundred  (200)  years,  as  the  Trustee 
thinks  best. 

(b)  The  Trustee  shall  also  have  the  power  to 
erect  buildings,  to  change,  alter,  tear  down  or  make 
additions  to  any  existing  building  upon  any  real 
estate  forming  part  of  the  trust  estate,  to  keep 
the  estate  insured  and  to  adjust  all  matters  in 
connection  therewith;  to  retain  any  investments  in 
real  or  j^ersonal  property  which  shall  come  into 
his  possession  as  Trustee  hereunder,  for  such  time 
as  he  shall  deem  it  for  the  best  interests  of  the 
trust  so  to  do,  and  also  to  invest  and  reinvest  from 
time  to  time  any  funds  coming  into  his  hands  as 
Trustee  as  aforesaid,  and  not  paid  out  under  the 
provisions  hereof,  in  such  real  or  personal  prop- 
erty, including  stocks  of  corporations,  as  shall 
commend  themselves  to  the  business  judgment  of 
the  Trustee  without  being  limited  by  any  statute 
covering  trustee  investments;  to  borrow  money 
from  any  person  or  corporation,  including  the 
Trustee  in  his  individual  capacity ;  to  pledge,  mort- 
gage or  otherwise  incumber  any  part  of  the  trust 
estate  for  the  purpose  of  securing  the  money  so 
bori'owed;  to  vote  any  corporate  stock,  either  in 
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person  or  by  proxy,  for  any  purpose  whatsoever, 
and  to  consent  to  any  reorganization,  consolidation, 
merger  or  readjustment  of  the  financial  structure 
or  sale  of  the  assets  of  any  corporation,  trust  or 
other  organization,  the  securities  of  which  may 
constitute  a  portion  of  the  trust  estate;  to  take 
any  action  with  reference  to  such  securities  which 
in  the  opinion  of  the  Trustee  may  be  necessary 
in  order  to  obtain  the  benefit  of  any  such  reorgani- 
zation, consolidation,  merger,  readjustment  or  sale; 
to  exercise  any  conversion  privilege  or  subscrip- 
tion right  given  to  the  Trustee  as  the  owner  of  any 
securities  forming  a  part  of  the  trust  estate,  and 
to  accept  and  hold  as  part  of  the  trust  estate  any 
securities  resulting  from  any  such  reorganization, 
consolidation,  merger,  readjustment,  sale  or  con- 
version or  subscription;  to  cause  any  securities  or 
other  property  which  may  at  any  time  form  a  part 
of  the  trust  estate  to  be  issued,  held  or  registered 
in  the  individual  name  of  the  Trustee,  or  in  the 
name  of  his  nominee,  or  in  such  form  that  title 
could  pass  by  delivery;  to  retain  undivided  in- 
terests in  real  estate,  and  to  invest  in  undivided 
interests  in  real  estate,  and  to  maintain,  operate, 
lease  and  otherwise  deal  with  and  dispose  of  such 
property  jointly  with  the  other  owners  thereof,  and 
particularly  to  enter  into  joint  covenants  with  re- 
spect to  the  leasing  thereof;  to  join  with  others  in 
the  formation  of  corporations  incorporated  under 
the  laws  of  the  State  of  Illinois  or  elsewhere,  and 
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in  connection  therewith  to  contribute  such  part  or 
all  of  the  trust  property  as  the  Trustee  may  deem 
advisable  to  such  corporation  in  return  for  the 
shares  thereof,  such  property  to  be  turned  in  at 
such  value  as  the  Trustee  in  his  unfettered  discre- 
tion may  determine,  and  to  do  all  other  acts  in 
relation  to  the  trust  estate,  or  in  relation  to  the 
disposition  or  investment  thereof,  which  in  the 
judgment  of  the  Trustee  shall  be  needful  or  desir- 
able to  the  i^roper  and  advantageous  management 
of  the  trust  estate  so  as  to  protect  the  same  and 
make  the  same  productive,  it  being  the  intention 
hereof  that  said  Trustee  shall  have  authority  to 
do  all  things  in  regard  to  the  trust  estate  in  the 
same  manner  and  to  the  same  extent  as  if  said 
Trustee  individually  were  the  sole  owner  thereof. 

(c)  The  Trustee  shall  be  the  absolute  represen- 
tive  of  all  persons  who  may  be  or  become  at  any 
time  l^eneficiaries  under  any  of  the  jjrovisions  con- 
tained in  this  agreement,  and  it  shall  not  be  neces- 
sary in  any  suit  or  legal  proceeding  of  any  kind, 
nature  or  description  whatsoever,  which  may  at  any 
time  be  brought  either  against  the  Trustee  here- 
under or  in  his  behalf  as  such  Trustee  to  make 
X)arty  or  parties  thereto  any  of  said  beneficiaries. 

(d)  No  person  purchasing  any  portion  of  the 
trust  property  from  the  Trustee  or  lending  money 
to  the  Trustee  shall  be  under  any  obligation  to  see 
to  the  application  of  the  money  paid  by  them  to 
said  Trustee. 
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(e)  No  person  dealing  with  the  Trustee  in  any 
manner  shall  be  under  any  obligation  to  inquire 
into  the  validity,  expediency  or  propriety  of  any 
act  of  the  Trustee  or  into  any  of  the  provisions  of 
this  agreement. 

(f)  The  Trustee  shall  be  reimbursed  out  of 
said  trust  estate  for  all  reasonable  expenses  in- 
curred in  the  management  and  protection  thereof, 
and  the  Trustee  may  be  paid  a  fair  and  just  com- 
l^ensation  out  of  the  trust  estate  for  services  here- 
under if  her  or  it  desires  compensation  for  such 
services.     ■ 

(g)  The  Trustee  shall  also  have  full  power  to 
pledge,  mortgage  or  otherwise  encumber  any  part 
of  the  trust  estate  for  the  purpose  of  raising  money 
to  remove  liens  which  may  be  imposed  thereon  to 
enforce  payment  of  any  Federal  or  State  taxes. 

Article  II.  Payment  of  Income. 

(a)  During  the  life  of  the  Settlor,  the  Trustee 
shall,  throughout  the  continuance  of  the  trust,  pay 
the  net  income  from  the  trust  estate  as  follows: 

The  Settlor  has  conveyed  in  trust  one-half  in- 
terest in  certain  premises  at  the  Southwest  corner 
of  Madison  and  Dearborn  Streets,  Chicago,  Illinois, 
known  as  the  Hartford  Building  (hereinafter  called 
the  "Hartford  Building  Trust"),  and  the  Trustee 
of  said  Hartford  Building  Trust  assumed  and 
agreed  to  pay  a  certain  indebtedness  of  the  Settlor 
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to  Mrs.  William  S.  Jenks.  There  is  no  definite 
assurance  that  the  income  from  said  Hartford 
Building  Trust  will  be  sufficient  to  pay  the  in- 
terest on  the  indebtedness  so  assumed.  In  any  year 
throughout  the  life  of  Mrs.  AYilliam  S.  Jenks,  when 
the  IVustee  of  the  Hartford  Building  Trust  does 
not  pay  to  her  on  account  of  interest  on  the  indebt- 
edness assumed  at  least  $1,000.00  then  the  Trustee 
hereunder  shall  pay  to  Mrs.  William  S.  Jenks,  out 
of  the  net  income  of  the  trust  estate,  the  sum  of 
$1,000.00  or  such  portion  thereof  as,  when  added  to 
such  income,  if  any,  as  Mrs.  Jenks  does  receive 
from  the  Hartford  Building  Trust  equals  the  sum 
of  $1,000.00,  and  the  balance  of  the  net  income,  or 
all  of  the  net  income,  as  the  case  may  be,  shall  be 
paid  to  the  Settlor. 

(b)  From  and  after  the  death  of  the  Settlor, 
the  said  Trustee  shall,  during  the  continuance  of 
the  trust,  pay  the  net  income  from  the  trust  estate 
as  follows: 

(1)  To  Mrs.  William  S.  Jenks,  if  she  survives 
the  Settlor,  such  a  portion  thereof  per  year  but 
not  in  excess  of  $1,000.00  as  may  be  necessary  to 
assure  an  income  to  her  of  $1,000.00  per  year  from 
either  this  trust  or  the  Hartford  Building  Trust 
mentioned  in  paragraph   (a)   of  this  Article  II. 

(2)  The  Settlor  is  now  a  widower,  but  if  he 
should  marry  and  leave  a  widow  him  surviving 
who  was  living  with  him  as  his  wife  at  the  time 
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of  liis  death,  the  Trustee  shall  pay  to  such  widow 
for  and  during  the  term  of  her  natural  life  the 
sum  of  Fifteen  Hundred  Dollars    ($1,500.00)   per 
year. 

(3)  The  Trustee  shall  pay  all  of  the  said  net 
income  not  required  to  meet  the  payments  provided 
for  in  sub-paragraphs  (1)  and  (2)  of  this  para- 
graph (b)  in  equal  shares  to  Hyde  Gillette,  Edwin 
Gillette,  Helen  Gillette  and  Marietta  Gillette  Will, 
children  of  the  Settlor  for  and  during  the  term 
of  their  respective  natural  lives. 

(4)  From  and  after  the  death  of  Mrs.  William 
S.  Jenks,  if  she  survives  the  Settlor,  and  the 
death  of  the  widow  of  the  Settlor,  if  he  leaves 
a  widow  him  surviving  as  aforesaid,  or  if  neither 
Mrs.  William  S.  Jenks  nor  such  a  widow  survives 
the  Settlor,  then  from  and  after  the  death  of  the 
Settlor,  the  Trustee  shall  pay  all  of  said  net  in- 
come in  equal  shares  to  Hyde  Gillette,  Edvvdn  Gil- 
lette, Helen  Gillette  and  Marietta  Gillette  Will, 
children  of  the  Settlor  for  and  during  the  term 
of  their  respective  natural  lives. 

(c)  From  and  after  the  death  of  any  of  the 
children  of  the  Settlor  named  in  this  Article  II 
the  income  which  would  have  been  payable  to  him 
or  her  hereunder  had  he  or  she  continued  to  live, 
shall  be  payable  to  such  of  the  lawful  descendants 
of  the  Settlor  and  in  such  shares  and  proportions 
and   subject  to   such  terms,   trusts  and   conditions 
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as  such  child  in  and  by  his  or  her  k\st  will  and 
testament  may  appoint  and  direct;  provided  that 
if  such  deceased  child  shall  leave  a  spouse  living, 
such  child  may  by  his  or  her  will  appoint  and 
direct,  if  such  child  so  desires,  that  any  part  or 
all  of  the  income  which  would  have  been  payable 
to  him  or  her  had  he  or  she  continued  to  live  shall 
be  paid  to  such  spouse  so  long  as  he  or  she  shall 
live  or  for  any  shorter  period. 

(d)  In  so  far  as  the  aforesaid  power  of  ap- 
pointment of  income  conferred  upon  said  children 
shall  be  void,  shall  not  extend  or  take  effect,  or  be 
not  exercised,  the  income  which  would  have  been 
payable  to  such  child  had  he  or  she  continued  to 
live  shall  be  paid  per  stirpes  to  the  issue  surviving 
from  time  to  time  of  such  deceased  child.  If  at 
the  time  when  any  payment  of  income  is  to  be 
made  by  said  Trustee  there  shall  be  surviving  no 
issue  of  such  deceased  child,  then  the  income  which 
would  have  been  payable  to  such  deceased  child 
if  he  or  she  had  continued  to  live,  shall  be  paid  in 
equal  shares  to  the  then  surviving  children  of 
the  Settlor  named  in  Article  II,  provided,  however, 
that  the  then  surviving  issue  of  any  deceased  child 
shall  be  paid  per  stirpes  the  share  of  such  income 
which  the  deceased  child  would  have  been  paid  if 
living. 

(e)  All  income  payments  hereunder  shall  be 
made  in  quarterly  installments  or  oftener  if  con- 
venient. 
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(f)  During  the  minority  or  other  legal  dis- 
ability of  any  beneficiary  to  whom  payments  of 
income  are  herein  directed  to  be  made,  the  Trustee 
may  make  such  payments  in  any  one  or  more  of 
the  following  ways:  (1)  Directly  to  said  benefici- 
ary; (2)  to  the  legal  guardian  or  conservator  of 
said  beneficiary;  (3)  to  any  relative  of  said  bene- 
ficiary to  be  expended  by  such  relative  for  the 
education  and  maintenance  of  such  beneficiary;  or 
(4)  by  him  expending  the  same  for  the  education 
and  maintenance  of  said  beneficiary.  The  Trustee 
shall  not  be  required  to  see  to  the  application  of 
any  such  payment  so  made  to  any  of  said  persons, 
but  his  or  their  receipts  therefor  shall  be  a  full 
discharge  for  the  Trustee. 

(g)  Upon  the  death  of  any  beneficiar.y,  any 
accrued,  accumulated  or  undistributed  net  income 
which  would  have  been  payable  to  such  beneficiary 
had  such  beneficiary  continued  to  live,  shall  be 
paid  to  the  beneficiary  who  shall  next  be  entitled 
upon  he  death  of  such  deceased  beneficiary  to  re- 
ceive such  income  or  the  principal  from  w^hich  such 
income  was  derived. 

Article  III.     Termination  of  Trusts  and 
Distribution  of  the  Trust  Estate. 

(a)  Unless  terminated  as  provided  in  para- 
graph (b)  of  this  Article  III,  the  trust  hereby 
created  shall  terminate  in  any  and  the  latest  event, 
any  provisions  hereof  to  the  contrary  notwithstand- 
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ing,  on  the  death  of  the  last  survivor  of  the  fol- 
lowing named  persons:  Mrs.  William  S.  Jenks, 
Hyde  Gillette,  Edwin  Gillette,  Helen  Gillette,  Ma- 
rietta Gillette  Will  and  the  widow  of  the  Settlor, 
if  he  leaves  a  widow  him  surviving  who  is  entitled 
to  receive  income  hereunder. 

(b)  At  any  time  after  the  death  of  the  widow 
of  the  Settlor,  if  he  should  marry  and  leave  a 
widow  him  surviving  who  is  entitled  to  receive 
income  hereunder,  and  the  death  of  Mrs.  William 
S.  Jenks,  or  at  any  time  after  the  death  of  the 
Settlor  if  neither  such  a  widow  nor  Mrs.  William 
S.  Jenks  survives  the  Settlor,  this  trust  may  be 
terminated,  any  provisions  hereof  to  the  contrary 
notwithstanding,  by  an  instrument  in  writing 
signed  by  a  majority  of  the  children  of  the  Settlor 
named  in  Article  II  then  living,  and  delivered  to 
the  Trustee,  the  trust  actually  to  terminate  on 
the  date  fixed  in  such  notice  for  such  termination. 

(c)  Upon  the  death  of  any  child  of  the  Settlor 
named  in  Article  II  prior  to  the  termination  of 
this  trust,  the  portion  of  t^e  trust  estate  held  for 
such  deceased  child  shall  belong  to,  but  neverthe- 
less be  held  l)y  the  Trustee  in  trust  for  the  benefit 
of,  such  of  the  lawful  descendants  of  the  Settlor, 
and  in  such  shares  and  proportions,  and  the  subject 
to  such  terms,  trusts  and  conditions  as  such  child 
in  and  by  his  or  her  last  will  and  testament  may 
direct. 
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(d)  In  so  far  as  the  aforesaid  power  of  ap- 
pointment conferred  upon  said  children  shall  be 
void,  shall  not  extend  or  take  effect,  or  be  not 
exercised,  the  portion  of  the  trust  estate  held  for 
such  deceased  child  shall  belong  to,  but  neverthe- 
less be  held  by  the  Trustee  in  trust  for  the  benefit 
of,  then  then  living  lawful  issue  of  such  child 
equally  per  stirjDes.  If  such  deceased  child  of  the 
Settlor  shall  leave  him  or  her  surviving  no  lawful 
issue,  then  upon  the  death  of  such  deceased  child 
the  portion  of  the  trust  esta^te  held  for  such  child 
shall  be  added  to,  and  become  a  part  of,  the  trust 
estate  held  for  the  then  surviving  children  of  the 
Settlor  named  in  Article  II,  and  then  then  living 
issue  per  stirpes  of  any  of  the  said  children  of  the 
Settlor  who  may  have  pdied  prior  thereto. 

(e)  If,  under  any  provisions  of  this  Article 
III,  any  portion  of  the  principal  of  the  trust  estate 
shall  become  payable  to  any  beneficiary  who  shall 
not  have  attained  the  age  of  twenty-one  (21)  years, 
then  notwithstanding  such  provisions,  the  Trustee 
shall  retain  such  portion  in  trust  for  the  benefit 
of  such  beneficiary  and  (subject  to  the  pro^dsions 
of  paragraph  (f)  of  Article  II)  shall  pay  to  him 
or  her  so  much  of  the  net  income  of  such  portion 
as  the  Trustee,  in  his  absolute  discretion,  shall 
consider  reasonably  necessary  to  provide  for  the 
comfort,  support,  maintenance,  education  and  wel- 
fare of  such  beneficiary,  and  shall  accumulate  the 
remainder  of  such  net  income,  if  any,  until  such 
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beneficiary  shall  attain  the  age  of  twenty-one  (21) 
years,  whereupon,  the  Trustee  shall  distribute  to 
such  beneficiary  his  or  her  portion  of  the  principal 
of  the  trust  estate  in  the  hands  of  the  Trustee,  plus 
all  accunuilated  income  thereon. 

(f)  Upon  the  termination  of  this  trust  pur- 
suant to  either  paragraph  (a)  or  paragraph  (b)  of 
this  Article  III,  the  Trustee  shall  distribute  the 
principal  of  said  trust  estate,  including  all  accumu- 
lated income,  if  any,  and  all  additions  to  said  trust 
estate  as  follows: 

(1)  If  all  of  the  children  of  the  Settlor  named 
in  Article  II  are  then  living,  the  Trustee  shall  pay 
over  .said  estate  in  equal  shares  to  said  children. 

(2)  If  any  of  said  children  of  the  Settlor  shall 
liave  died  prior  to  the  termination  of  the  trust 
without  having  exercised  the  power  of  appointment 
given  to  him  or  her  under  this  trust  and  leave 
lawful  issue  who  are  living  at  the  date  of  such 
termination,  such  issue  shall  be  entitled  to  receive 
in  equal  shares  i3er  stirpes  the  share  of  the  trust 
estate  which  such  deceased  child  would  have  re- 
ceived if  living. 

(3)  If  any  of  said  children  of  the  Settlor  shall 
have  died  prior  to  the  termination  of  the  trust  and 
shall  have  exercised  the  power  of  appointment 
given  to  him  or  her  under  this  trust,  then  the 
Trustee  shall  pay  over  the  part  of  said  trust  estate 
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subject  to  such  appointment  to  those  persons  en- 
titled thereto  pursuant  to  such  exercise. 

(4)  If  any  of  said  children  of  the  Settlor  shall 
have  died  prior  to  the  termination  of  the  trust  with- 
out leaving  issue  surviving  at  the  date  of  such 
termination  and  without  having  exercised  the  power 
of  appointment  given  to  him  or  her  under  this 
trust,  then  the  share  of  said  trust  estate  which 
such  deceased  child  would  have  received  if  living 
shall  be  distributed  by  the  Trustee  in  equal  shares 
to  the  children  of  the  Settlor  named  in  Article  II 
then  living,  provided,  however,  that  the  then  sur- 
viving issue  of  any  deceased  child  shall  take  per 
stirpes,  the  share  which  such  deceased  child  would 
have  taken  if  living. 

Article  IV.    General. 

(a)  Payments  to  all  the  beneficiaries  hereunder, 
excepting  minors  and  persons  under  disability,  shall 
be  made  only  to  such  beneficiaries  in  person  or  upon 
their  personal  receipt,  and  no  interest  of  any  bene- 
ficiary in  the  income  or  principal  of  the  trust 
estate  shall  be  assignable  in  anticipation  of  payment, 
either  by  voluntary  or  involuntary  acts  of  such 
beneficiary  or  by  operation  of  law,  or  be  liable  in 
any  way  for  such  beneficiary's  debts,  including  ali- 
mony. 

(b)  After  the  death  of  the  Settlor,  Mrs.  Wil- 
liam S.  Jenks,  and  the  widow  of  the  Settlor,  if  he 
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leaves  a  widow  liim  surviving  who  is  entitled  to 
receive  income  hereunder,  any  of  the  provisions  of 
this  trust  may  be  altered,  changed  or  modified  in 
any  respect  and  to  any  extent  at  any  time  by  an 
instrument  in  writing  signed  by  a  majority  of  the 
children  of  the  Settlor  named  in  Article  II  then 
living  and  delivered  to  the  Trustee;  provided,  how- 
ever, that  after  the  death  of  any  of  said  children 
the  trust  may  not  be  altered,  changed  or  modified 
in  any  manner  which  materially  affects  the  rights 
of  those  who  take  in  substitution  of  any  deceased 
child. 

(c)  Any  Trustee  at  any  time  acting  hereunder 
may  resign  by  giving  wi'itten  notice  of  such  resig- 
nation to  the  primary  beneficiaries  hereunder. 

(d)  The  said  Hyde  Gillette  shall  have  the  right, 
in  the  event  he  resigns  as  Trustee  hereunder,  to 
appoint  as  Successor  Trustee  any  person  or  cor- 
poration he  may  select  to  act  as  Successor  Trustee; 
provided  a  majority  of  the  beneficiaries  hereunder 
approve  of  such  selection  in  writing.  In  the  event 
of  the  death,  resignation,  refusal  or  inability  to  act 
or  to  further  act  of  said  Hyde  Gillette  as  Trustee 
liereunder  without  a  Successor  Trustee  having  been 
appointed  as  above  provided,  then  Edwin  Gillette 
shall  be  Successor  Trustee,  and  he  in  turn,  in  the 
event  of  his  resignation,  shall  have  a  similar  right 
to  appoint  a  Successor  Trustee.  In  the  event  of 
his  death,  resignation,  refusal  or  inability  to  act 
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or  further  to  act  as  such  Trustee  without  a  Suc- 
cessor Trustee  having  been  appointed  as  above  pro- 
vided, then  The  Northern  Trust  Company,  of  Chi- 
cago, Illinois,  shall  be  Successor  Trustee. 

(e)  Each  Successor  Trustee  acting  hereunder 
shall  have  and  exercise  all  of  the  powers,  authori- 
ties and  discretions  given  to  the  original  Trustee 
named  herein.  No  Trustee  hereunder  shall  ever  be 
liable  for  any  act  or  default  of  his  predecessor 
Trustee  or  for  any  loss  sustained  by  the  trust  es- 
tate through  any  error  of  judgment,  but  only  for 
his,  her  or  its  own  wilful  default. 

(f)  This  trust  may  be  terminated  or  any  of 
the  provisions  thereof  may  be  altered,  changed  or 
modified  in  any  respect  at  any  time  hereafter  by 
an  instrument  in  writing  signed  by  the  Settlor  and 
delivered  to  the  Trustee;  provided,  however,  that 
said  trust  shall  not  be  actually  so  terminated  or 
modified  until  on  the  date  fixed  in  such  notice  so 
given  to  the  Trustee,  and  in  no  event  until  after 
the  expiration  of  thirty  (30)  daj^s  from  the  receipt 
of  such  notice  by  the  Trustee. 

In  Witness  Whereof,  the  parties  hereto  have 
hereunto  set  their  hands  and  seals  the  day  and 
year  first  above  written. 

[Seal]         /s/  EDWIN  F.  GILLETTE, 

[Seal]        /s/  HYDE  GILLETTE, 

As  Trustee. 


i 
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State   of  Illinois, 
County  of  Cook — ss. 

I,  Corinne  Golightly,  a  Notary  Public  in  and  for 
the  said  County,  in  the  State  aforesaid,  Do  Hereby 
Certify  that  Edwin  F.  Gillette,  a  widower,  and 
Hyde  Gillette,  personally  known  to  me  to  be  the 
same  persons  whose  names  are  subscribed  to  the 
foregoing  instrument,  appeared  before  me  this  day 
in  person  and  acknowledged  that  they  signed, 
sealed  and  delivered  the  said  instrument  as  their 
free  and  voluntary  act,  for  the  uses  and  purposes 
therein  set  forth,  including  the  release  and  waiver 
of  the  right  of  homestead. 

Given  under  my  hand  and  notarial  seal  this  17th 
day  of  September,  A.D.   1938. 

/s/  CORINNE  GOLIGHTLY, 
Notary  Public. 

To:  H3^de  Gillette,  Trustee  under  Trust  Indenture 
dated  September  17,  1938,  and  recorded  with 
the  Recorder  of  Deeds  of  Cook  County,  Illinois, 
on  September  19,  1938,  as  Document  No. 
12211894. 

By  Indenture  dated  September  17,  1938,  I,  the 
undersigned  Edwin  F.  Gillette,  Settlor  in  the  Trust 
Indenture  above  described,  conveyed  to  you  as 
Trustee  an  undivided  one-half  (1/2)  of  the  follow- 
ing described  premises  situated  in  the  City  of 
Chicago,  County  of  Cook  and  State  of  Illinois, 
to-wit : 
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Those  parts  of  Lots  Five  (5)  Six  (6)  Seven  (7) 
and  Eight  (8)  in  Block  Twenty  (20)  in  Fractional 
Section  Fifteen  (15)  Addition  to  Chicago,  bounded 
and  described  as  follows :  Commencing  at  the  South- 
east corner  of  the  North  one-third  of  said  Lot  Eight 
(8)  in  Block  Twenty  (20)  aforesaid,  thence  North 
on  the  West  line  of  Michigan  Avenue  and  the  East 
line  of  said  Lots  Five  (5)  and  Eight  (8)  Sixty 
(60)  feet;  thence  West  on  a  line  j^arallel  with  the 
South  line  of  said  Lots  Eight  (8)  and  Seven  (7), 
Two  Hundred  (200)  feet;  thence  South  on  a  line 
parallel  with  the  East  line  of  said  Lots  Five  (5) 
and  Eight  (8)  Sixty  (60)  feet;  thence  East  on  a 
line  parallel  with  the  South  line  of  said  Lots  Seven 
(7)  and  Eight  (8)  to  the  place  of  beginning,  con- 
taining a  piece  of  ground  Sixty  (60)  feet  front  on 
Michigan  Avenue  by  Two  Hundred  (200)  feet  more 
or  less  in  depth;  also  known  as  Lot  Five  (5)  in  the 
Assessors  Division  of  the  North  Half  (N.  V2)  of  the 
South  Two-thirds  (S.  %)  of  Block  Twenty  (20) 
in  Fractional  Section  Fifteen  (15)  Addition  to 
Chicago,  to  have  and  to  hold  upon  the  trusts  and 
for  the  uses  and  j^urposes  set  forth  in  said  Inden- 
ture. 

At  the  time  of  the  execution  of  said  Trust  In- 
denture I,  the  said  Edwin  F.  Gillette,  was  a 
widower  as  therein  stated,  but  at  that  time  I  con- 
templated marrying  Harriette  Marie  O'Neil,  who 
was  then  over  21  years  of  age,  and  therefore  there 
was  inserted  in  said  Indenture  a  provision  that  if 
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the  Settlor  should  marry  and  leave  a  widow  him 
surviving,  who  was  living  with  him  as  his  wife  at 
the  time  of  his  death,  the  Trustee  should  pay  to 
such  widow  for  and  during  the  term  of  her  natural 
life  the  sum  of  Fifteen  Hundred  Dollars  ($1,500.00) 
per  year.  On  October  29,  1938,  I  did  marry  the 
said   Harriette    Marie    O'Neil. 

You  Are  Hereby  Notified  that  I,  the  undersigned 
Edwin  F.  Gillette,  Settlor  in  the  Trust  Agreement 
above  described,  in  order  to  make  it  clear  that  the 
person  who  was  intended  to  be  provided  for  in 
said  Indenture  by  the  use  of  the  words  "such 
widow"  was  Harriette  Marie  O'Neil,  who  is  my 
present  wife,  Harriette  O'Neil  Gillette,  and  no 
other  person,  do  hereby,  in  pursuance  of  the  power 
in  me  vested  by  the  terms  of  said  Trust  Indenture, 
modify  and  alter  the  provisions  of  said  Trust  In- 
denture in   the   following  respects: 

(1)  Strike  out  paragraph  (a)  of  Article  III 
which  reads  as  follows: 

"(a)  Unless  terminated  as  provided  in  para- 
graph (b)  of  this  Article  III,  the  trust  hereby 
created  shall  terminate  in  any  and  the  latest  event, 
any  provisions  hereof  the  contrary  notwithstand- 
ing, on  the  death  of  the  last  survivor  of  the  follow- 
ing named  persons:  Mrs.  William  S.  Jenks,  Hyde 
Gillette.  Edwin  Gillette,  Helen  Gillette,  Marietta 
Gillette  Will  and  the  widow  of  the  Settlor,  if  he 
leaves  a  widow  him  surviving  who  is  entitled  to 
receive    income   heremider." 
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and  insert  in  lieu  thereof  a  new  paragraph  (a)  to 
be  and  read  as  follows: 

"(a)  Unless  terminated  as  provided  in  para- 
graph (b)  of  this  Article  III,  the  trust  hereby 
created  shall  terminate  in  any  and  the  latest  event, 
any  provisions  hereof  to  the  contrary  notwithstand- 
ing on  the  death  of  the  last  survivor  of  the  follow- 
ing named  persons:  Mrs.  William  S.  Jenks,  Hyde 
Gillette,  Edwin  Gillette,  Helen  Gillette,  Marietta 
Gillette  Will,  and  my  present  wife,  Harriette  O  'Neil 
Gillette.  AVherever  in  this  Trust  Indenture  the 
words  'Hhe  widow  of  the  Settlor,"  "a  widow,"  or 
"such  widow"  are  used  the  same  are  intended  to 
refer  to  said  Harriette  O'Neil  Gillette  and  to  no 
other  person." 

This  modification  of  said  Indenture  shall  become 
effective  on  the  thirty-first  (31st)  day  after  a 
signed  copy  hereof  has  been  delivered  to  and  re- 
ceived by  you. 

The  Settlor,  Edwin  F.  Gillette  and  Harriette 
O'Neil  Gillette,  his  wife,  hereby  agree  that  all  of 
the  provisions  of  said  Trust  Indenture  dated  Sep- 
tember 17,  1938,  not  modified  by  this  agreement 
shall  remain  and  continue  in  full  force  and  effect 
in  every  respect,  and  said  Indenture  as  herein 
modified  is  hereby  ratified,  approved  and  confirmed 
in  every  respect  as  if  the  modification  herein  set 
forth  had  been  originally  inserted  therein,  and  the 
undersigned  Edwin  F.  Gillette  and  Harriette  O'Neil 
Gillette,  his  wife,  for  the  purpose  of  further  assur- 
ance hereby   convey  and   quitclaim   to   said  Hyde 
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Gillette  as  Trustee  the  said  premises  described  on 
page  1  of  this  instrument  upon  the  trusts  and  for 
the  uses  and  purposes  set  forth  in  said  Indenture 
dated  September  17,  1938  and  recorded  with  the 
Recorder  of  Deeds  of  Cook  County,  Illinois,  on 
September  19,  1938,  as  Document  No.  12211894. 

In  Witness  Whereof,  we,  the  .said  Edwin  F.  Gil- 
lette and  Harriette  O'Neil  Gillette,  have  hereunto 
set  our  hands  and  seals  this  8th  day  of  March, 
A.D.  1939. 

[Seal]         /s/  EDWIN  F.  GILLETTE. 

[Seal]         /s/  HARRIETTE    O'NEIL 
GILLETTE, 

State  of  California, 
County  of  Los  Angeles — ss. 

I,  M.  L.  Davidson,  a  Notary  Public  in  and  for 
said  County  in  the  State  aforesaid,  Do  Hereby 
Certify  that  Edwin  F.  Gillette  and  Harriette  O'Neil 
Gillette,  his  wife,  personally  known  to  me  to  be  the 
same  persons  whose  names  are  subscribed  to  the 
foregoing  instrument,  appeared  before  me  this  day 
in  person  and  acknowledged  that  they  signed, 
sealed  and  delivered  the  said  instrument  as  their 
free  and  voluntary  act  for  the  uses  and  purposes 
therein  set  forth. 

Given  under  my  hand  and  notarial  seal  this  8th 
day  of  March,  A.D.   1939. 

[Seal]         /s/  M.  L.  DAVIDSON, 
Notary  Public. 
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The  undersigned,  Hyde  Gillette,  as  Trustee  as 
aforesaid,  does  hereby  acknowledge  receipt  of  the 
above  instrument  modifying  and  altering  the  In- 
denture above  referred  to,  and  does  hereby  consent 
to  and  accept  such  modification. 

Witness  my  hand  and  seal  this  11th  day  of 
March,  A.D.  1939. 

[Seal]         /s/  HYDE    GILLETTE. 

State  of  Illinois, 
County  of  Cook — ss. 

I,  E.  J.  Kilcullen,  a  Notary  Public  in  and  for 
said  County  in  the  State  aforesaid.  Do  Hereby 
Certif}^  that  Hyde  Gillette,  personally  known  to 
me  to  be  the  same  person  whose  name  is  subscribed 
to  the  foregoing  instrument,  appeared  before  me 
this  day  in  person  and  acknowledged  that  he  signed 
the  said  instrument  as  his  free  and  voluntary  act 
and  for  the  uses  and  purposes  therein  set  forth. 

Given  under  my  hand  and  notarial  seal  this  11th 
day  of  March,  A.D.  1939. 

/s/  E.  J.  KILCULLEN, 
Notary  Public. 
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To :  Hyde  Gillette,  Trustee  under  the  Trust  Inden- 
ture dated  September  17,  1938,  and  recorded 
with  the  Recorder  of  Deeds  of  Cook  County, 
Illinois,  on  September  19,  1938,  as  Document 
No.  12211894. 

By  Indenture  dated  September  17,  1938,  I,  the 
undersigned  Edwin  F.  Gillette,  Settlor  in  the  Trust 
Indenture  above  described,  conveyed  to  you  as  Trus- 
tee an  undivided  one-half  of  the  following  described 
premises  situated  in  the  City  of  Chicago,  County  of 
Cook  and  State  of  Illinois,  to-wit: 

Those  parts  of  Lots  Five  (5)  Six  (6)  Seven  (7) 
and  Eight  (8)  in  Block  Twenty  (20)  in  Fractional 
Section  Fifteen  (15)  Addition  to  Chicago,  bounded 
and  described  as  follows:  Commencing  at  the 
Southeast  corner  of  the  North  one-third  of  said  Lot 
Eight  (8)  in  Block  Twenty  (20)  aforesaid,  thence 
North  on  the  West  line  of  Michigan  Avenue  and  the 
East  line  of  said  Lots  Five  (5)  and  Eight  (8)  Sixty 
(60)  feet;  thence  West  on  a  line  parallel  with  the 
South  line  of  said  Lots  Eight  (8)  and  Seven  (7), 
Two  Hundred  (200)  feet;  thence  south  on  a  line 
parallel  with  the  East  line  of  said  Lots  Five  (5)  and 
Eight  (8)  Sixty  (60)  feet;  thence  East  on  a  line 
parallel  with  the  South  line  of  said  Lots  Seven  (7) 
and  Eight  (8)  to  the  place  of  beginning,  containing 
a  piece  of  ground  Sixty  (60)  feet  front  on  Michigan 
Avenue  by  Two  Hundred  (200)  feet  more  or  less 
in  depth;  also  known  as  Lot  Five  (5)  in  the  As- 
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sessors  Division  of  the  North  Half  (N.  %)  of  the 
South  Two-thirds  (SI/2)  of  Block  Twenty  (20) 
in  Fractional  Section  Fifteen  (15)  addition  to  Chi- 
cago; to  have  and  to  hold  upon  the  trusts  and  for 
the  uses  and  purposes  set  forth  in  said  Indenture. 

At  the  time  of  the  execution  of  said  Trust  Inden- 
ture, the  above  described  real  estate  was  under  a 
long-term  lease  at  an  annual  net  rental  of  $12,000 
per  year,  my  one-half  interest  in  said  rentals  being 
$6,000  per  year.  The  lessee  under  said  lease  had  an 
option  to  purchase  the  real  estate.  As  you  know, 
the  lessee  exercised  said  option  during  the  year 
1939,  and  as  Trustee  you  received  one-half  of  the 
proceeds  from  the  sale  of  said  real  estate. 

On  the  sale  of  said  property  a  capital  gain  was 
realized,  and  as  a  result  of  this  and  the  tax  on  the 
other  income  from  the  trust  estate,  I  became  obli- 
gated to  pay  income  taxes  of  $4,065.63  for  the  cal- 
endar year  1939.  Income  taxes  in  this  amount  were 
not  contemplated  at  the  time  I  executed  said  Trust 
Indenture. 

I  understand  from  you  that  during  present  con- 
ditions in  the  financial  market  it  has  been  almost 
impossible  for  you  to  safely  invest  the  proceeds 
received  by  you  from  the  sale  of  the  one-half  inter- 
est in  said  real  estate  so  as  to  yield  for  me  as  bene- 
ficiary of  the  Trust  an  amiual  income  of  $6,000. 

In  view  of  the  foregoing  you  are  hereby  notified 
as  follows: 
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1.  That  I,  the  undersigned,  Edwin  F.  Gillette, 
Settlor  in  the  Trust  Indenture  above  described,  in 
pursuance  of  the  powers  in  me  vested  by  the  terms 
thereof,  do  hereby  terminate  the  Trust  thereby 
created  in  so  far  as  it  relates  to  the  sum  of  $4,065.63, 
this  being  the  amount  of  the  income  taxes  I  became 
obligated  to  pay  for  the  calendar  year  1939. 

2.  That  I,  the  undersigned,  Edwin  F.  Gillette, 
Settlor  in  the  Trust  Indenture  above  described  in 
pursuance  of  the  powers  in  me  vested  by  the  terms 
thereof,  do  hereby  alter,  modify  and  change  said 
Trust  Indenture  by  adding  at  the  end  of  Paragraph 
(a)  of  Article  II  a  new  sentence  as  follows: 

"It  is  the  intention  of  the  Settlor  that  the  pay- 
ments to  him  from  said  Trust  Estate  shall  be  at 
lease  $6,000  per  year  over  and  above  the  amount  the 
Settlor  is  required  to  pay  each  year  as  Federal  In- 
come Taxes  on  the  income  payable  to  him  by  the 
Trustee  from  the  Trust  Estate  and  on  capital  gains 
realized  by  the  Trustee,  and  if  the  net  income  jjay- 
able  to  the  Settlor  from  said  Trust  Estate  (after 
provision  has  been  made  for  Federal  Income  Taxes 
as  aforesaid)  is  in  any  year  less  than  $6,000,  the 
Trustee  shall  pay  to  the  Settlor  so  mu-ch  of  the  prin- 
cipal of  the  Trust  Estate  as  may  be  necessary  to 
make  up  the  difference  between  such  net  income 
payable  to  the  Settlor  from  the  Trust  Estate  and 
$6,000;  provided,  however,  that  if  under  the  pro- 
visions of  this  Paragraph  (a)  any  income  is  payable 
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to  Mrs.  William  S.  Jenks  in  any  year,  such  sums 
so  paid  to  her  shall  be  deducted  from  the  $6,000 
which  in  that  year  would  otherwise  be  payable  to 
the  Settlor." 

This  modification  of  said  Indenture  dated  the 
17th  day  of  September,  A.D.  1938,  shall  become 
effer^tive  on  the  31st  day  after  a  signed  copy  thereof 
has  been  delivered  to  and  received  by  you. 

In  Witness  Whereof,  I,  the  undersigned,  Edwin 
P.  Gillette,  have  hereunto  set  my  hand  and  seal  this 
Third  day  of  September,  A.D.  1940. 

[Seal]        /s/  EDWIN  F.  GILLETTE. 

State  of  Illinois, 
County  of  Cook — ss. 

I,  Donald  P.  Foudriat,  a  Notary  Public  in  and 
for  the  said  County,  in  the  State  aforesaid,  do  here- 
by certify  that  Edwin  F.  Gillette,  personally  known 
to  me  to  be  the  same  person  whose  name  is  sub- 
scribed to  the  foregoing  instrument,  appeared  before 
me  this  day  in  person  and  acknowledged  that  he 
signed,  sealed  and  delivered  the  said  instrument  as 
his  free  and  voluntary  act,  for  the  uses  and  pur- 
poses therein  set  forth. 

Given  under  my  hand  and  Notarial  seal  this  3rd 
day  of  September,  A.D.  1940. 

[Seal]        /s/  DONALD  P.  FOUDRIAT, 

Notary  Public. 

My  Commission  Expires  February  11th,  1944. 
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The  undersigned,  Hyde  Gillette,  as  Trustee  as 
aforesiad,  does  hereby  acknowledge  receipt  of  the 
above  instrument  modifying  and  altering  the  In- 
denture above  referred  to,  and  does  hereby  consent 
to  and  accept  such  modification. 

Witness  my  hand  and  seal  this  3rd  day  of  Sep- 
tember, A.D.  1940. 

[Seal]        /s/  HYDE  GILLETTE. 

State  of  Illinois, 
County  of  Cook — ss. 

I,  Donald  P.  Foudriat,  a  Notary  Public  in  and 
for  said  County  in  the  State  aforesaid,  do  hereby 
certify  that  Hyde  Gillette,  personally  known  to  me 
to  be  the  same  person  whose  name  is  subscribed  to 
the  foregoing  instrument,  appeared  before  me  this 
day  in  person  and  acknowledged  that  he  signed  the 
said  instrument  as  his  free  and  voluntary  act  and 
for  the  uses  and  purposes  therein  set  forth. 

Given  under  my  hand  and  notarial  seal  this  3rd 
day  of  September,  A.D.  1940. 

[Seal]        /s/  DONALD  P.  FOUDRIAT, 
Notary  Public. 

My  Commission  Expires  February  11th,  1944. 
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(Copy) 

Modification  of  Indenture  of  Trust 
Dated  September  17,  1938 

October  19,  1942 
Mr.  Hyde  Gillette 
135  S.  LaSalle  St. 
Chicago,  Illinois 

Dear  Hyde: 

Under  the  indenture  of  trust  dated  September  17, 
1938,  and  recorded  with  the  Recorder  of  Deeds 
of  Cook  County,  Illinois,  as  document  number 
12211894,  I  understand  there  is  some  question  as  to 
whether  you  have  the  express  authority  to  delegate 
your  powers  as  trustee  to  any  other  person,  and 
since  you  plan  to  enter  the  United  States  Army,  I 
can  readily  understand  that  it  is  important  that 
you  be  able  to  do  this. 

As  the  settlor  of  said  trust  I  hereby  expressly 
authorize  you,  commencing  on  the  thirty-first  day 
after  you  receive  this  letter,  to  delegate  to  any  other 
person  or  persons  any  and  all  powers,  discretionary 
or  ministerial,  vested  in  you  as  such  trustee,  not- 
withstanding any  omission  of  such  authority  of  any 
contrary  power,  if  any,  in  said  indenture  of  trust. 

Affectionately  yours, 

EDWIN  F.  GILLETTE,  (Sgd) 

EDWIN  F.  GILLETTE. 
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State  of  Illinois, 
County  of  Cook — ss. 

The  undersigned,  Hyde  Gillette,  being  first  duly 
sworn,  deposes  and  says:  That  he  is  the  trustee 
under  indenture  of  trust  dated  September  17,  1938, 
and  recorded  with  the  Recorder  of  Deeds  of  Cook 
County,  Illinois,  as  document  number  12211894,  and 
that  on  October  .  . ,  1942,  he  received  the  instrument 
signed  by  Edwin  F.  Gillette  to  which  this  affidavit 
is  attached,  modifying  and  altering  the  indenture  of 
trust  referred  to  in  said  instrument  and  this  affi- 
davit, and  the  undersigned  as  such  trustee  does  here- 
by consent  to  and  accept  such  modification. 


Trustee   under   Indenture   of 
Trust  Dated  September  17, 
1948. 
Subscribed  and  sworn  to  before  me  this   .  .   day 
of  October,  A.D.  1042. 


Notary  Public,  Cook  Coimty, 
Illinois. 
My  conunission  expires 


EXHIBIT  3 
This  indenture,  made  this  19th  day  of  September, 
A.D.  1938,  by  Edwin  F.  Gillette,  residing  in  Pasa- 
dena, California,  (herein  called  First  Party),  and 
Harriette  Marie  O'Neil,  residing  at  Pasadena,  Cali- 
fornia, (herein  called  Second  Party),  witnesseth: 
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Whereas,  a  marriage  is  contemplated  by  and  be- 
tween the  parties  hereto;  and 

Whereas,  Second  Party  has  been  fully  informed 
as  to  what  her  statutory  rights  would  be  in  First 
Party's  property  as  the  wife  or  widow  of  First 
Party;  and 

Whereas,  First  Party  has  recently  made  the  fol- 
lowing conveyances  of  certain  properties  owned  by 
him: 

(1)  He  has  recently  given  his  undivided  one- 
half  interest  in  certain  real  estate  located  at  the 
Southwest  Corner  of  Madison  and  Dearborn  Streets, 
Chicago,  Illinois,  known  as  the  Hartford  Building, 
in  trust  to  his  four  children  and  no  longer  has  any 
interest  therein.  This  property  was  owned  jointly 
with  First  Party's  sister,  Mrs.  William  S.  Jenks. 
There  is  an  $85,000.00  mortgage  against  the  entire 
property.  During  the  past  year  First  Party  has 
received  not  more  than  $1,500.00  of  income  from 
the  property.  After  deducting  one-half  of  the 
amount  of  the  $85,000.00  mortgage,  it  is  estimated 
by  the  First  Party  that  his  one-half  interest  in  said 
property  was  worth  not  more  than  $175,000.00. 
First  Party  is  indebted  to  his  sister,  Mrs.  William 
S.  Jenks  on  two  promissory  notes  totalling  $40,- 
000.00  and  there  is  accrued  and  unpaid  interest  on 
said  notes  amounting  to  approximately  $4,000.00. 
The  Trustee  to  whom  this  property  has  been  con- 
veyed has  assumed  First  Party's  indebtedness  to 
his  sister  and  it  is  contemplated  that  she  will  re- 
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lease  First  Party  from  any  personal  liability  to 
pay  the  same; 

(2)  He  has  recently  conveyed  his  undivided  one- 
half  interest  in  certain  property  located  in  the  1000 
Block  South  Michigan  Avenue,  Chicago,  Illinois,  in 
trust  for  the  ultimate  benefit  of  his  four  children. 
This  property  is  under  long  term  lease  to  Edward 
J.  Lehmann,  et  al.  First  Party's  share  of  rent 
under  said  lease  was  $6,000.00  per  year.  This  proj)- 
erty  will  be  hereinafter  referred  to  as  the  Michigan 
Avenue  Property.  It  is  estimated  by  First  Party 
that  a  one-half  interest  in  this  property  was  worth 
not  more  than  $100,000.00.  Under  the  terms  of  the 
trust  Firty  Party  is  to  receive  the  net  income  during 
his  life  subject  to  a  provision  that  under  certain 
conditions  $1,000.00  per  year  of  the  net  income  of 
the  trust  may  be  payable  to  First  Party's  sister, 
Mrs.  William  S.  Jenks;  and 

(3)  He  has  recently  made  an  outright  convey- 
ance of  an  undivided  one-half  interest  in  his  sum- 
mer home  at  Lake  Beulah,  Wisconsin  to  his  four 
children.  First  Party  estimates  a  one-half  in- 
terest in  this  property  was  worth  approximately 
$10,000.00. 

The  values  placed  on  the  properties  mentioned  in 
(1),  (2)  and  (3)  above  are  merely  estimates  made 
by  First  Party,  and  First  Party  makes  no  repre- 
sentation that  the  values  so  placed  thereon  by  him 
are  the  full,  fair,  cash  values  of  such  properties ;  and 
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Whereas,  the  following  is  a  list  of  the  property 
now  owned  by  First  Party: 

(1)  Residence  property  on  LaLoma  Road,  Pasa- 
dena, California,  the  value  of  which  is  estimated  by 
First  Party  to  be  api3roximately  $15,000.00; 

(2)  Approximately  333  acres  of  momitain  prop- 
erty near  Columbines  Lodge,  Estes  Park,  Colorado. 
First  Party  estimates  that  this  property  is  worth 
approximately  $16,000.00 ;  and 

(3)  A  mining  property  near  Colorado  Springs, 
Colorado  known  as  McDill  Placer  No.  4120.  First 
Party  estimates  that  this  property  is  worth  approxi- 
mately $5,000.00 ;  and 

(4)  Securities  and  other  personal  property  esti- 
mated by  First  Party  to  be  worth  approximately 
$10,000.00. 

The  values  placed  on  the  properties  mentioned  in 
(1),  (2),  (3)  and  (4)  above  are  merely  estimates 
made  by  First  Party,  and  First  Party  makes  no 
representation  that  the  values  so  placed  thereon  by 
him  are  the  full,  fair,  cash  values  of  such  proper- 
ties; and 

Whereas,  the  First  Party  has  fully  informed  the 
Second  Party  of  his  financial  situation,  including 
the  amount  of  his  assets,  liabilities  and  net  income ; 
and 

Whereas,  First  Party  intends  to  provide  by  an 
intervivos  trust,  will  or  otherwise  for  the  payment 
out  of  the  income  of  the  property  above  referred  to 
as  the  Michigan  Avenue  Property  of  the  sum  of 
Fifteen  Hundred  Dollars  ($1500.00)  per  year  to 
Second  Party  for  and  during  the  term  of  her  nat- 
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ural  life  commencing  with  the  death  of  First  Party, 
provided  Second  Party  is  living  with  First  Party 
as  his  wife  at  the  time  of  his  death ;  and 

Whereas,  it  is  the  intention  of  Second  Party  by 
this  indenture, 

(1)  To  waive,  relinquish  and  bar  her  dower  in- 
terest as  the  wife,  or  widow,  of  the  First  Party  in 
and  to  all  of  First  Party's  lands,  messuages,  tene- 
ments and  hereditaments,  and  to  empower  and  au- 
thorize the  said  First  Party,  at  any  time,  during  the 
existence  of  coverture  between  the  parties,  or,  at  his 
death,  his  heirs,  executors  or  administrators,  to 
mortgage,  or  otherwise  encumber,  and  to  sell,  assign, 
grant,  or  convey,  any  and  all  of  the  said  lands, 
messuages,  tenements  and  hereditaments,  and  to 
make  and  execute  good  and  sufficient  deeds,  or  other 
instruments,  therefor,  independently,  and  without 
the  consent,  or  privity,  of  the  Second  Party;  and 

(2)  To  waive,  relinquish  and  bar  the  dower  in- 
terest of  the  Second  Party  as  the  wife,  or  widow, 
of  the  First  Party,  in  and  to  all  lands,  messuages, 
tenements  and  hereditaments  that  he  may  hereafter 
become  seized  of,  or  that  may  be  owned  by  him,  at 
the  time  of,  or  after,  their  marriage,  and  to  author- 
ize the  mortgaging,  encumbering,  or  conveyance, 
thereof,  in  the  same  manner  as  the  lands,  messuages, 
tenements  and  hereditaments  now  seized  by  him; 
and 

(3)  To  waive,  relinquish  and  bar,  as  well,  all  the 
homestead  rights,  or  interests  of  the  Second  Party 
and  all  other  rights,  statutory  or  otherwise,  of  Sec- 
ond Party,   as  the   wife,   or  widow,   of  the   First 
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Party,  in  and  to  any  of  the  said  real  property,  or 
interests  therein,  now  owned  by  the  First  Party,  or 
that  the  First  Party  may  be  seized  of,  whether  be- 
fore, or  during  the  period  of  coverture; 

Now,  Therefore,  This  Indenture  Witnesseth: 
(1)  That  for  and  in  consideration  of  the  pro- 
visions made  or  to  be  made  for  the  pajonent  to  her 
out  of  the  income  of  the  property  known  as  the 
Michigan  Avenue  Property  of  the  sum  of  Fifteen 
Hundred  Dollars  ($1500.00)  per  year  for  and  dur- 
ing the  term  of  her  natural  life  commencing  upon 
the  death  of  First  Part}^,  provided  Second  Party  is 
living  with  First  Party  as  his  wife  at  the  time  of 
his  death,  and  in  further  consideration  of  the  sol- 
emnization of  the  said  proposed  marriage  between 
First  Party  and  Second  Party,  the  Second  Party 
hereby  waives,  relinquishes,  bars  and  surrenders, 
and  hereby  agrees  to,  and  does,  waive,  relinquish, 
bar  and  surrender: 

(a)  All  of  her  right,  title  and  interest,  statutory 
or  otherwise,  that  shall,  or  may,  be  hereafter  vested 
in  her,  because  of  her  said  marriage,  as  the  wife,  or 
widow,  of  the  First  Party,  and  consisting  of  both 
dower  and  homestead  rights,  title  and  interest,  in 
and  to  all  lands,  messuages,  tenements  and  heredita- 
ments now  owned  by  the  said  First  Party,  and  in 
and  to  any  and  all  lands,  messuages,  tenements  and 
hereditaments  that  the  First  Party  may  hereafter 
own,  acquire,  or  become  seized  of; 

(b)  All  homestead  rights  that  shall,  or  may,  vest 
in  her,  by  virtue  of  her  said  marriage  with  the  First 
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Party,  in  and  to  the  lands,  messuages,  tenements 
and  hereditaments  that  the  First  Party  now  has,  or 
that  he  may  hereafter  he  vested  with,  or  that  may 
hereafter  be  conveyed  to,  and  vest  in,  the  First 
Party,  during  coverture,  as  aforesaid. 

(2)  That  the  Second  Party  promises  and  agrees 
that  she  will,  at  the  request  of  the  First  Party,  or 
of  his  executors,  administrators,  or  assigns,  and  at 
any  and  all  times,  as  he,  or  the}^,  may  desire,  ex- 
ecute, jointly  with  him,  or  with  them,  any  and  all 
mortgages,  or  deeds  of  conveyance,  of  any  of  the 
real  estate,  now,  or  hereafter  owned  by  him,  or  of 
which  he  may  hereafter  be<?ome  seized,  so  that  such 
mortgages,  or  deeds  of  conveyance,  when  executed 
and  recorded,  shall  show  a  perfect  record  title;  it 
being  expressly  understood  and  agreed,  however, 
that  the  First  Party,  his  heirs,  executors,  admin- 
istrators, or  assigns,  may  encumber,  or  convey,  any 
and  all  of  such  real  estate  that  he  now  is,  or  shall 
hereafter  be  seized  of,  without  the  Second  Party 
joining  with  him,  or  wdth  them,  in  such  deed,  or 
instrument,  and  that  such  deed  of  conveyance,  or 
other  instrument,  without  the  signature  of  the  Sec- 
ond Party,  shall  pass  a  clear  and  perfect  title  to  the 
said  land  so  conveyed,  or  encumbered,  and  shall  bar 
her  dower  and  homestead  rights  to  the  same  extent 
as  though  the  Second  Party  had  joined  with  the 
First  Party,  or  with  his  executors,  administrators, 
or  assigns,  in  such  deed,  or  deeds,  of  conveyance,  or 
other  instrument. 
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(3)  That  in  consideration  of  the  promises  and 
undertakings  herein  made  and  entered  into  by  the 
Second  Party,  the  First  Party  hereby  promises  and 
agrees  that  he  will  by  an  inter  vivos  trust,  will  or 
otherwise  i)rovide  for  the  payment  out  of  the  net 
income  of  the  property  referred  to  herein  as  the 
Mi<^higan  Avenue  Property  of  the  sum  of  Fifteen 
Hundred  Dollars  ($1500.00)  per  year  to  Second 
Party  for  and  during  the  term  of  her  natural  life 
commencing  with  the  death  of  First  Party,  pro- 
vided Second  Party  is  living  with  First  Party  as 
his  wife  at  the  time  of  his  death. 

(4)  That  this  agreement  shall  become  effective 
only  in  the  event  that  the  contemplated  marriage 
between  the  parties  hereto  shall  be  solemnized. 

In  Witness  Whereof,  the  parties  hereto  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first 
above  written. 

[Seal]  EDWIN  F.  GILLETTE, 

[Seal]  HAREIETTE  MARIE  O'NEIL. 

State  of  Illinois, 
County  of  Cook — ss. 

I ,  a  Notary 

Public  in  and  for  the  said  County,  in  the  State 
aforesaid  Do  Hereby  Certify  that  Edwin  F.  Gillette 
personally  known  to  me  to  be  the  same  person  whose 
name  is  subscribed  to  the  foregoing  instrument,  ap- 
peared before  me  this  day  in  person  and  acknowl- 
edged that  he  signed,  sealed  and  delivered  the  said 
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instrument  as  liis  free  and  voluntary  act,  for  the 
uses  and  purposes  therein  set  forth. 

Given  under  my  hand  and  notarial  seal  this  19th 
day  of  September,  A.D.  1938. 


Notary  Public. 

State  of  Illinois, 
County  of  Cook — ss. 

I, ,  a  Notary 

Public  in  and  for  the  said  County,  in  the  State 
aforesaid  Do  Hereby  Certify  that  Harriette  Marie 
O'Neil,  personally  known  to  me  to  be  the  same  per- 
son whose  name  is  subscribed  to  the  foregoing  in- 
strument, appeared  before  me  this  day  in  person 
and  acknowledged  that  she  signed,  sealed  and  de- 
livered the  said  instrument  as  her  free  and  volun- 
tary act,  for  the  uses  and  purposes  therein  set  forth. 

Given  under  my  hand  and  notarial  seal  this  19tb 
day  of  September  A.D.  1938. 


Notary  Public. 

EXHIBIT  4 

Last  Will  and  Testament 

In  the  Name  of  God,  Amen,  I,  Edwin  Eraser 
Gillette,  residing  at  691  La  Loma  Koad,  Pasadena, 
of  Los  Angeles  County,  State  of  California,  at  the 
age  of  75  years,  and  being  of  sound  and  disposing 
mind  and  memory  and  not  acting  under  duress, 
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menace,  fraud,  or  undue  influence  of  any  person 
whatever,  do  make,  publish  and  declare  this  my  last 
Will  and  Testament  in  the  manner  following,  that 
is  to  say: 

First:  I  direct  that  my  Executor,  hereinafter 
named,  pay  all  my  just  debts  and  funeral  expenses, 
as  soon  after  my  decease  as  conveniently  may  be. 

To  my  beloved  wife,  Harriette  O'Neil  Gillette, 
Secondly:  I  give,  devise  and  bequeath:  All  my 
properties,  real,  personal  and  mixed,  of  what- 
ever kind  and  wheresoever  situate,  and  more  par- 
ticularly described  on  Page  2,  of  this  instrument: 

The  Eesidence,  located  at  691  La  Loma  Road,  in 
Pasadena,  Los  Angeles  County,  California,  and  de- 
scribed as  follows: 

Li  Grand  Avenue  Electric  Tract,  No.  1  (As  per 
Book  5,  Page  125,  of  Maps,  Records  of  Los  Angeles 
County.)  South  14  feet  of  Lot  13,  South  64  feet  of 
Lot  14,  all  of  Lot  27,  all  of  Lot  28.  Together  with 
all  furnishings,  fixtures,  paintings  and  books  there- 
in contained.     (Tax  Valuation,  $9,120.00). 

Also  a  Tract  of  Land,  comprising  336  acres,  more 
or  less,  in  Larimer  County,  Colorado,  and  described 
as  follows: 

The  South  Half  of  the  South- West  Quarter  of 
Section  22,  the  North  half  of  the  North-West  Quar- 
ter, the  North  half  of  the  South- West  Quarter,  the 
West  half  of  the  North-East  Quarter,  the  West  half 
of  South-East  Quarter,  less  63.7  acres;  all  in  Sec- 
tion 27. 

Also  a  Road,  16  feet  wide  and  One  quarter  mile 


C omynissioner  of  Internal  Revenue  71 

long,  in  the  East  half  of  the  South-East  Quarter  of 
Section  27.  All  in  Township  4,  North,  Range  73 
West  of  the  Sixth  Principal  Meridian.  Together 
with  the  two-story  pole  and  frame  Cabin,  situate 
in  the  North-West  Quarter  of  the  South-East  quar- 
ter of  Section  27.  (Tax  valuation,  $2,500.00,  records 
of  Larimer  Co.,  Fort  Collins.) 

Also  the  mining  property  known  as  the  McDill 
Placer  Mining  Claim,  U.  S.  Survey  No.  4120 ;  and 
situate  in  the  Pollock  Mining  District,  County  of 
Summit,  and  State  of  Colorado,  and  containing  127 
acres,  more  or  less,  of  mineral  land.  (Tax  valua- 
tion, $23,000.00,  records  of  Summit  Co.,  Brecken- 
ridge.) 

Lastly,  I  hereby  nominate  and  appoint  my  wife, 
Harriette  O'Neil  Gillette,  the  executrix  of  this  my 
last  Will  and  Testament  to  serve  without  any  bond 
being  required  and  hereby  revoke  all  former  Wills 
by  me  made. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  seal  this  twenty-fourth  day  of  April,  in 
the  year  of  our  Lord  nineteen  himdred  and  thirty- 
nine. 

[Seal]         /s/  EDWIN  F.  GILLETTE. 

The  foregoing  instrument,  consisting  of  three 
pages  including  this  one  was  at  the  date  hereof,  by 
the  said  Edwin  Eraser  Gillette,  signed,  and  sealed 
and  published  as,  and  declared  to  us  to  be  his  last 
Will  and  Testament,  in  the  presence  of  us,  who,  at 
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his  request  and  in  his  presence,  and  in  the  presence 
of  each  other,  have  subscribed  our  names  as  wit- 
nesses thereto. 

/s/  FRED  M.  TAYLOR 

Residing  at  1669  Casa  Grande 
Pasadena,  Calif. 
/s/  CHARLES  D.  SNYDER 

Residing  at  514  So.  Arroyo  Blvd. 
Pasadena,  Calif. 

Filed  T.C.  U.S.,  June  10,  1948. 


[Title  of  Tax  Court  and  Cause.] 

MEMORANDUM  FINDINGS  OF  FACT 
AND  OPINION. 

Disney,  Judge: 

This  case  involves  estate  tax.  Deficiency  was  de- 
termined in  the  amount  of  $40,653.10.  The  question 
presented  is  whether  decedent  transferred  his  in- 
terest in  two  pieces  of  property  in  contemplation  of 
death  within  the  intent  of  section  811(c)  of  the 
Internal  Revenue  Code.  No  issue  is  taken  by  the 
petitioner  with  the  values  placed  by  the  Commis- 
sioner on  the  properties.  The  parties  have  stipu- 
lated that  additional  expense  in  the  administration 
of  the  estate  may  be  determined  under  Rule  50.  A 
stipulation  of  facts  was  filed,  is  adopted  by  refer- 
ence, and  the  facts  therein  set  forth  are  found  by 
us.     Such  parts  of  the  stipulated  facts  as  are  re- 
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garded  as  pertinent  are  included,  with  facts  found 
from  evidence  adduced,  in  our 

Findings  of  Fact. 

The  petitioner's  decedent,  Edwin  F.  Gillette,  was 
born  on  October  19,  1863,  and  died  on  December  10, 
1943,  a  resident  of  Pasadena,  California,  leaving 
him  surviving  his  widow,  Harriette  O  'Neil  Gillette ; 
two  sons,  Hyde  and  Edwin,  and  two  daughters, 
Helen  Gillette  and  Marietta  Will. 

The  estate  was  administered  in  the  Superior 
Court  of  the  State  of  California  in  and  for  the 
County  of  Los  Angeles.  The  executrix  is  decedent's 
widow. 

On  September  17,  1938,  the  decedent  and  his  sis- 
ter, Mrs.  William  S.  Jenks,  each  owned,  by  inheri- 
tance from  their  father,  an  undivided  one-half  in- 
terest in  three  real  estate  properties,  as  follows: 
The  Hartford  Building,  on  Madison  and  Dearborn 
Streets,  and  the  "Michigan  Avenue  property"  on 
South  Michigan  Avenue,  both  in  Chicago,  Illinois, 
and  the  "Lake  Beulah  property"  at  Lake  Beulah, 
Wisconsin.  On  that  date  decedent  conveyed  his  in- 
terest in  the  Hartford  Building  to  his  son  Hyde  in 
trust  for  decedent's  four  children,  conveyed  his  in- 
terest in  the  Michigan  Avenue  property  to  Hyde  as 
trustee,  and  conveyed  his  interest  in  the  Lake 
Beulah  property  by  warranty  deed  to  the  four  chil- 
dren. Decedent  was  at  the  time  a  widower  but  was 
contemplating     marriage     with     Harriette     Marie 
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O'Neil  and  on  September  19,  1938,  they  entered  into 
an  ante-nuptial  agreement  in  writing. 

The  trust  deed  covering  the  Hartford  Building 
provided,  in  material  part,  that,  in  consideration  of 
the  trustee's  assumption  of  and  agreement  to  pay, 
but  only  from  assets  of  the  trust,  decedent's  indebt- 
edness on  promissory  notes  to  his  sister  Mrs.  Wil- 
liam S.  Jenks  in  the  amount  of  $40,000  and  $4,000 
accrued  unpaid  interest,  and  to  pay  future  interest, 
the  decedent  transferred  his  half  interest  in  the 
Hartford  Building;  that  trust  in-come  should  be 
paid  equally  to  decedent's  four  children,  for  life, 
and,  under  the  will  of  any  child  dying,  to  descend- 
ants or  spouse  of  any  such  child;  that  the  trust 
should  terminate  upon  the  death  of  the  last  sur- 
vivor, of  the  four  children,  and  Mrs.  William  S. 
Jenks,  but  after  death  of  Mrs.  William  S.  Jenks 
could  be  terminated  by  w^ritten  instrument  signed 
by  a  majority  of  the  children;  that  upon  termina- 
tion of  the  trust  the  trust  principal,  including  any 
accumulated  income,  should  be  distributed  to  the 
four  children,  if  living,  and  to  the  issue  of  any  de- 
ceased child,  or  to  his  appointee  by  will,  otherwise 
equally  to  the  survivors  among  the  four  children, 
and  per  stirpes  to  issue  of  any  other  deceased  child ; 
that  a  majority  of  the  four  children  or  the  survivors 
thereof  could  by  writing  alter,  modify,  or  change 
the  trust  in  any  respect,  but  not,  after  the  death  of 
one,  so  as  materially  to  affect  the  rights  of  those 
substituted  for  a  deceased  child. 

The  note  referred  to  in  the  trust  instrument  as 
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for  $40,000  and  accrued  interest  was,  in  fact,  for 
$41,560.  It  was  a  renewal  on  December  23,  1936, 
of  a  note  for  $34,000  given  by  decedent  to  his  sister 
in  1931.  Decedent  paid  the  interest  in  1931  and 
1932  but  never  thereafter. 

On  September  17,  1938,  Hyde  wrote  decedent  a 
letter  stating,  in  material  part,  that  he  as  trustee 
assumed  and  agreed  to  j^ay,  but  only  out  of  the  trust 
assets,  the  indebtedness  to  Mrs.  Jenks,  and  would 
save  decedent  harmless  with  reference  thereto.  Since 
that  time  the  trustee  has  paid  the  interest  to  Mrs. 
Jenks  from  that  trust,  it  being  umiecessary  to  call 
upon  the  JMichigan  Avenue  trust  for  any  interest, 
(under  the  provisions  hereinafter  set  forth).  The 
record  does  not  disclose  whether  Mrs.  Jenks  re- 
leased the  decedent  from  the  indebtedness  on  the 
note. 

The  trust  instrument  conveying  the  Michigan 
Avenue  property  to  Hyde  Gillette  as  trustee  pro- 
vided, in  material  part,  that  trust  income  should  be 
distributed  as  follows :  To  the  settlor,  the  decedent, 
except  that  Mrs.  William  S.  Jenks  should  during 
her  life  receive  $1,000  a  year  or  such  part  thereof 
necessary  to  pay  her  $1,000  a  year  whenever  the 
trust  covering  the  Hartford  Building  did  not  pay 
her  that  much  interest  on  the  $40,000  indebtedness ; 
that  after  settlor's  death  income  should  go  to  assure 
Mrs.  William  S.  Jenks  $1,000  a  year  either  from 
the  Hartford  Building  trust  or  the  Michigan  Ave- 
nue property  trust,  and  if  settlor  should  marry  and 
leave  surviving  him  a  widow  who  was  living  with 
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him  at  his  death  to  pay  such  widow  $1,500  per  year 
for  life;  that  other  income  should  be  paid  for  life 
to  decedent's  four  children  or  to  their  descendants 
or  spouses  as  appointed  by  their  wills,  or  in  case  of 
no  such  appointment,  per  stirpes  to  their  surviving 
issue,  or,  if  none,  to  surviving  issue  of  the  decedent  ; 
that  the  trust  should  terminate  on  the  death  of  the 
last  survivor  of  the  four  children,  Mrs.  William  S. 
Jenks,  and  settlor's  widow,  or  by  a  written  instru- 
ment signed  by  a  majority  of  the  children;  that 
upon  termination  of  the  trust,  principal  and  accu- 
mulated income  should  be  distributed  equally  to  the 
four  children  if  living,  but  if  any  were  dead  to  his 
issue  or  appointees  by  will;  that  the  trust  could, 
after  death  of  the  settlor,  his  widow,  and  Mrs.  Wil- 
liam S.  Jenks,  be  altered,  changed,  or  modified  in 
any  respect  by  a  written  instrument  signed  by  a 
majority  of  the  settlor's  living  children,  but  not  to 
affect  materially  the  rights  of  those  substituted  for 
a  deceased  child ;  that  the  trust  could  be  terminated, 
altered,  or  modified  in  any  respect  at  any  time  by 
the  settlor,  in  writing. 

The  ante-nuptial  agreement  between  decedent  and 
Harriette  Marie  O  'Neil  provided,  so  far  as  material, 
as  follows:  That  the  parties  contemplated  mar- 
riage; that  Harriette  O'Neil  ''has  been  fully  in- 
formed as  to  what  her  statutory  rights  would  be" 
as  wife,  or  widow;  that  decedent  had  recently  con- 
veyed his  half  interest  in  the  Hartford  Building  in 
trust  for  his  four  children,  subject  to  a  mortgage  of 
$85,000  against  the  whole  property;  that  after  de- 
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ducting  one-half  of  the  $85,000  it  is  estimated  that 
the  half  interest  is  worth  $175,000;  that  decedent 
was  indebted  to  his  sister,  Mrs.  William  S.  Jenks, 
on  promissory  notes  totaling  $40,000,  with  ac-erued 
un^Daid  interest  of  $4,000,  and  that  the  trustee  has 
assumed  that  debt,  from  which  it  is  contemplated 
the  sister  will  release  him,  the  decedent ;  that  he  has 
recently  conveyed  his  one-half  interest  in  the  Mich- 
igan Avenue  property  "in  trust  for  the  ultimate 
benefit  of  his  four  children;"  that  his  half  interest 
is  estimated  to  be  worth  not  more  than  $100,000; 
that  he  is  to  receive  for  life  the  net  income,  wdiich 
was  $6,000  under  a  lease,  subject  to  possible  pay- 
ment of  $1,000  a  year  to  Mrs.  William  S.  Jenks; 
that  he  has  recently  conveyed  outright  his  half  in- 
terest, estimated  to  be  worth  $10,000,  in  the  Lake 
Beulah  property  to  his  four  children ;  that  he  owns 
a  residence  in  Pasadena,  California,  333  acres  of 
mountain  property,  and  a  mining  property  in  Colo- 
rado, and  securities  and  personal  property,  esti- 
mated at  $10,000;  that  he  intends  to  provide  $1,500 
a  year,  from  income  of  the  Michigan  Avenue  prop- 
erty for  his  wife  for  her  life  after  his  death ;  that  it 
is  the  intent  of  Harriette  O'Neill  to  waive,  relin- 
quish, and  bar  her  dower  interest  as  wife  or  widow 
and  homestead  rights  in  decedent's  property  owned 
or  to  be  owned  by  him ;  therefore,  that  in  considera- 
tion of  the  payment  to  her  of  the  $1,500  per  year 
for  her  life  after  decedent's  death,  and  in  considera- 
tion of  marriage,  Harriette  O'Neil  relinquishes, 
bars,  and  surrenders  all  her  rights  because  of  mar- 
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riage,  both  dower  and  homestead,  in  the  property 
owned  or  to  be  owned  by  the  decendent,  that  she  will 
join  him,  his  heirs,  administrators,  executors,  or 
assigns  in  any  -conveyances  thereof,  and  he,  his 
heirs,  executors,  administrators,  or  assigns  may  con- 
vey such  properties  without  her  joining. 

The  decedent  was  not  a  man  of  business.  Though 
well  educated,  including  a  course  in  architecture,  he 
followed  neither  that  profession  nor  any  other  for 
a  livelihood.  He  was  interested  in  studying  and 
composing  poetry  in  French,  and  in  doing  beauti- 
ful cabinet  work  in  a  workshop,  interested  himself 
in  his  fraternities  and  the  publication  of  one,  in  a 
hunt  club,  a  choral  society,  a  tennis  and  swimming 
club.  He  drove  a  car  a  great  deal  and  was  inter- 
ested in  photography.  He  devoted  all  of  his  time  to 
the  above  pursuits.  Since  1917  he  had  resided  in 
Pasadena,  California.  He  lived  upon  the  income 
from  property  inherited  from  his  father.  He  and 
his  sister,  Mrs.  William  S.  Jenks,  had  inherited,  in 
equal  shares,  three  pieces  of  real  estate,  that  is,  a 
summer  home  at  Lake  Beulah,  Wisconsin,  a  14- 
story  office  building  in  the  Loop  district  of  Chicago, 
hereinafter  called  the  Hartford  Building,  and  a 
property  on  Michigan  Avenue,  Chicago,  referred  to 
hereinafter  as  the  Michigan  Avenue  property.  The 
latter  was  in  1931  subject  to  a  198-year  lease,  pro- 
ducing $12,000  a  year;  also  an  option,  held  by  the 
lessees,  to  sell  to  the  lessee  for  $375,000,  $75,000  of 
which  had  been  paid.  To  assure  delivery  of  and 
good   title   to   the  property  under  the   option   the 
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Jenks  family  and  decedent  and  his  then  wife  had 
in  1931  given  a  bond  for  $75,000,  secured  by  a  trust 
deed  on  the  property.  The  lessee-optionee  was  re- 
quired either  to  erect  an  office  building  or  put  up 
as  a  guaranty  for  such  erection  $100,000  in  securities 
by  March  1,  1939.  The  Hartford  Building  was  in 
the  hands  of  building  managers,  employed  by  Hyde 
Gillette,  under  power  of  attorney  from  his  father 
and  aunt.  It  was  subject  to  a  mortgage  of  $85,000. 
From  December  1933  to  September  1938  the  build- 
ing was  in  a  run-down  condition  and  had  produced 
no  net  income  for  its  owners,  except  $310  to  each 
in  January  1938  and  $593.78  to  each  in  August  1938. 
Decedent's  half  interest  was  worth  about  $120,000. 
His  interest  in  the  Lake  Beulah  property  was  worth 
about  $10,000. 

The  decedent  also  owned  his  home  in  Pasadena, 
California,  estimated  by  him  to  be  worth  $15,000, 
about  333  acres  of  mountain  land  in  Estes  Park, 
Colorado,  estimated  by  him  to  have  a  value  of 
$16,000,  a  mining  property  in  Colorado,  estimated 
by  him  to  be  worth  $5,000,  and  securities  and  other 
personal  property  which  he  estimated  at  $10,000. 
He  estimated  his  interest  in  the  Hartford  property 
was  worth  about  $175,000  above  the  mortgage,  and 
that  his  interest  in  the  Michigan  Avenue  property 
was  worth  about  $100,000. 

In  1938  Mrs.  William  S.  Jenks  and  her  husband, 
Hyde  Gillette  and  Marietta  Will  lived  in  or  near 
Chicago.  Hyde,  now  aged  42,  was  an  investment 
banker   in   Chicago.    Marietta's   husband,   Howard 
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;Will,  now  aged  49,  had  been  an  attorney  in  Chicago 
since  about  1924.  The  Gillette  and  Jenks  families 
had  a  close  friendly  relationship.  Mrs.  Jenks  was 
very  fond  of  her  brother's  children.  She  had  no 
other  nieces  or  nephews.  She  and  decedent  were 
very  devoted  to  each  other. 

On  May  8,  1938,  the  decedent  wrote  Hyde,  with 
an  identical  letter  to  each  of  the  other  children,  in 
effect,  that  he  had  been  urging  one  Harriette  O  'Neil 
to  marry  him,  but  that  she  heitated  to  come  into 
the  family,  and  to  give  up  the  freedom  which  as  a 
bachelor  girl  she  had  long  enjoyed;  that  they  were 
lovers  "seeking  such  hapi3iness  as  may  be  found  at 
this  late  date";  that  he  would  welcome  any  pro- 
cedure tending  to  overcome  her  diffidence  in  meet- 
ing the  members  of  the  family;  and  that  he  hoped 
the  letter  would  have  favorable  consideration.  Har- 
riette O  'Neil  was  then  41  years  of  age ;  the  decedent 
75. 

The  decedent's  children,  upon  learning  of  the 
suggested  marriage,  were  pleased  at  the  prospect, 
except  that  the  record  does  not  indicate  the  attitude 
of  Helen. 

Hyde  discussed  the  proposed  marriage  with  the 
Jenks  family  first  in  May  1938  shortly  after  he  re- 
ceived his  father's  letter.  Mr.  Jenks,  who  largely 
looked  after  his  wife's  interests,  took  a  different 
view  from  that  of  the  children,  and  his  wife  to  a 
lesser  degree.  He  did  most  of  the  talking  on  the 
subject,  and  at  times  was  loud  and  bitter  on  the 
subject.    It  was  discussed  by  Hyde  and  the  Jenks 
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family  several  times,  both  in  Chicago  during  the 
summer  and  at  Lake  Beulah  in  August  and  Sep- 
tember. Howard  Will  joined  in  the  later  discus- 
sions. The  Jenks  family  was  unhappy  at  the  idea. 
They  did  not  see  how  decedent  could  afford  to 
marry,  and  pointed  out  that  he  was  receiving  only 
$6,000  per  ammm  from  his  interest  in  the  Michigan 
Avenue  property;  that  he  was  indebted  to  Mrs. 
Jenks  on  a  note,  upon  which  he  was  not  paying  the 
interest;  and  that  they  felt  that  he  should  not  take 
on  additional  obligations;  also  that  marriage  in- 
volved additional  expense  and  that  decedent  might 
possibly  encumber  his  sister's  interest  in  the  Hart- 
ford Building  and  Michigan  Avenue  properties; 
and  that  if  the  optionees  on  the  Michigan  Avenue 
property  elected  to  purchase,  it  might  not  be  pos- 
sible to  give  clear  title.  Jenks  pointed  out  that  this 
might  be  ruinous  for  the  two  families  because  the 
Michigan  Avenue  property  represented  their  only 
remaining  source  of  income.  Jenks  at  one  time  said 
that  he  would  see  that  decedent  was  sued  for  colle-c- 
tion  of  the  notes  before  he  incurred  further  obliga- 
tions, or  he  would  stop  the  marriage.  Mr.  and  Mrs. 
Jenks  did  not  insist  that  the  two  trusts  contain 
provisions  relative  to  the  distribution  of  corpus  to 
the  children  at  termination.  Their  primary  inter- 
est was  to  get  the  note  secured.  Will  never  ex- 
plained to  them  the  complete  distribution  of  the 
trust  corpus.  Jenks  and  his  wife,  as  to  the  Lake 
Beulah  property,  also  indicated  that  having  a  new 
head  of  the  family  brought  to  Lake  Beulah  would 
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be  complication.  Decedent  had  not  been  paying 
promptly  his  share  of  the  expense  of  that  property. 
It  was  used  by  both  families,  including  grand- 
children, as  a  summer  home. 

Hyde  Gillette  felt  that  he  would  like  to  do  any- 
thing he  could  to  prevent  a  rift  in  the  family,  and 
resolved  to  try  to  do  something  to  prevent  Jenks 
expressing  his  strong  feelings  about  the  unpaid  note. 
He  approached  Jenks,  pointed  out  the  feeling  that 
was  developing  between  decedent  and  his  sister,  and 
asked  if  he  could  not  do  something  to  keep  harmony. 
There  had  been  acrimonious  exchange  of  letters  in 
the  past,  which  had  "blown  over,"  and  Hyde  knew 
that  decedent  would  become  excited  and  extremely 
headstrong  if  Jenks  repeated  his  statement  to  de- 
cedent. Hyde  counselled  Howard  Will  and  his  law 
firm,  and  it  was  felt  that  the  decedent's  indebted- 
ness to  Mrs.  Jenks  might  be  secured  by  his  interest 
in  the  Hartford  Building.  After  further  discussion 
it  was  decided  that  since  Hyde  was  handling  the 
Hartford  Building  he  might  as  well  be  appointed 
as  trustee  and  the  Hartford  Building  transferred 
in  trust  to  him.  Jenks  was  adamant  on  Mrs.  Jenks 
receiving  some  interest  and  Hyde  decided  that  he 
would  see  that  she  was  guaranteed  at  least  $1,000 
per  year  out  of  the  approximately  $2,000  interest 
due  her,  so  he  proposed  that  part  of  the  decedent's 
$6,000  income  from  the  Michigan  Avenue  property 
assure  Mrs.  Jenks  of  the  $1,000;  and  he  felt  that  a 
trusteeship  in  him,  over  the  Michigan  Avenue  prop- 
erty, was  a  logical  vehicle  to  assure  the  payment  of 
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the  $1,000  to  Mrs.  Jenks,  if  the  Hartford  trust  was 
unable  to  do  so.  The  Michigan  Avenue  trust  was 
also  created  to  assure  delivery  of  title,  in  case  of 
exercise  of  the  option,  as  Jenks  suggested  that  an 
uncooperative  wife  of  the  decedent  might  hamper 
the  transfer  under  the  option  and  cause  default. 
Such  a  trust  would  also  make  it  more  difficult  for 
decedent  to  encumber  his  sister's  interest. 

Howard  A.  Will  prepared  the  trusts. 

Hyde  did  not  desire  to  engage  in  correspondence 
on  the  subject  and  wanted  to  handle  it  orally  with 
his  father.  He  did  not  wish  to  create  friction  be- 
tween his  father  and  Jenks.  His  father  was  never 
told  about  Jenks'  statement  about  suit  on  the  note; 
but  the  decedent  did  know  that  the  Jenks  family 
had  objections  to  the  marriage,  in  connection  with 
the  indebtedness  on  the  note.  Hyde  and  Will  ex- 
plained, in  general,  to  Jenks  and  wife  what  they 
contemplated  doing. 

On  June  23,  1938,  Miss  Harriette  O'Neil  came 
through  Chicago  on  the  way  to  visit  farther  east. 
She  had  lunch  with  Hyde  Gillette,  whom  she  then 
met  for  the  first  time,  and  left  that  evening  for  the 
east.  The  decedent  had  previously  told  her  that  his 
family  was  pleased  with  the  idea  of  the  proposed 
marriage  to  her,  but  that  Jenks  and  wife  were  not 
pleased,  that  his  sister  was  annoyed,  and  that  he 
was  behind  on  interest  but  the  pressure  came  whp.n 
possible  marriage  came  up.  He  had  said  nothing 
to   her   about   a   pre-nuptial    agreement.     She   met 
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Hyde  at  decedent's  suggestion  because  she  wished 
to  meet  all  his  family  before  the  marriage.  She 
spent  about  an  hour  and  a  half  with  Hyde.  He 
seemed  very  friendly  about  the  marriage,  told  her 
that  the  Jenks  family  was  not  pleased,  from  a  finan- 
cial point  of  view,  mentioned  a  large  debt,  and  that 
the  Jenks  family  felt  that  his  father  could  not  take 
on  extra  expense,  that  the  upkeep  of  the  Lake 
Beulah  property  was  a  burden,  and  that  possibly 
his  father  and  his  wife  would  not  be  interested  in 
coming  to  Lake  Beulah  regularly,  and  perhaps  some 
arrangement  could  be  made  for  them  to  come  as 
guests  once  in  a  while.  She  told  him  she  so  pre- 
ferred, rather  than  continue  the  upkeep  and  joint 
ownership  and  use.  She  was  not  concerned  because 
she  thought  probably  some  arrangement  could  be 
worked  out  to  satisfy  the  Jenks  family.  Ante- 
nuptial agreement  was  not  mentioned.  Hyde  told 
her  that  he  and  Mr.  Will  were  working  on  a  plan 
which  they  thought  might  take  care  of  the  matter 
and  not  jeopardize  his  father's  interest.  He  men- 
tioned the  plan  in  general  terms.  It  had  not  at  that 
time  been  completely  formulated.  It  was  not  until 
later,  after  talks  with  Jenks  and  his  wife,  that  Hyde 
and  Will  arrived  at  a  definite  plan.  It  was  entirely 
completed  before  the  decedent  came  east,  1)ut  no 
documents  had  been  drawn  because  Hyde  wished  to 
discuss  the  matter  with  his  father  and  see  what 
he  thought  of  it. 

About  August  1,  1938,  decedent  arrived  in  Chi- 
cago.   He  and  Hyde  had  lunch  together  that  day. 
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Hyde  told  him  in  general  terms  of  Jenks'  attitude 
toward  getting  some  payment  on  the  notes,  and  then 
suggested  the  arrangements  that  had  been  decided 
upon.  He  did  not  tell  his  father  what  Jenks  had 
said  about  suit  on  the  note;  did  not  wish  to  make 
his  father  angry.  Decedent's  reaction  to  the  plan 
was  that  if  Howard  (Will)  and  Hyde  "thought  it 
w^as  all  right  and  it  met  the  problems  that  had 
arisen,  for  us  to  go  ahead  and  draw  the  instru- 
ments." The  matter  w^as  discussed  practically  not 
at  all  with  the  decedent  after  the  instruments  were 
prepared.  Hyde  gave  the  instruments  to  his  father 
to  read  and  explained  them  in  general,  not  in  detail 
but  more  in  terms  of  the  general  jDrinciples  in- 
volved. He  told  his  father  that  his  one  purpose 
was  to  permit  him  to  continue  a  happy  life  and  to 
get  married  with  the  friendly  feeling  of  all  the 
family,  which  could  be  accomplished  by  some  ar- 
rangement definitely  to  take  care  of  the  interest 
on  the  note.  Decedent  left  the  matter  entirely  in 
the  hands  of  Hyde  and  Howard.  Hyde  tried  to 
make  it  perfectly  clear  to  his  father  what  the  docu- 
ments meant  and  covered,  but  had  no  special  con- 
ference with  him.  Hyde  originated  the  idea  of  trans- 
ferring the  Lake  Beulah  property,  and  the  idea  of 
providing  $1,500  per  year  for  the  new  wife,  in  order 
to  make  the  arrangement  acceptable  to  his  father. 
There  was  no  discussion  of  a  will.  It  was  Hyde's 
purpose  to  keep  the  Jenks  family  and  his  father 
apart  and  they  never  discussed  the  matter  in  Hyde 's 
presence.  Hyde  knew  what  he  wished  to  accomplish. 
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He  does  not  remember  ever  showing  the  documents 
to  Jenks  or  his  wife.  He  told  her  in  a  general  way 
what  they  contained.  Jenks  did  not  suggest  any 
method  of  getting  interest  paid  on  the  note.  Hyde 
took  it  upon  himself  to  find  a  way.  He  showed  his 
father  and  Mrs.  Jenks  that  the  Hartford  property 
was  gradually  improving  and  he  thought  that  some 
day  the  earnings  would  also  improve.  Though  the 
trust  on  the  Michigan  Avenue  property  was  revoc- 
able, Hyde  did  not  then  feel  that  his  father  would 
revoke  it,  thinking  his  father  was  not  sufficiently 
interested  in  business  details  to  take  the  trouble  to 
make  that  step. 

Howard  Will  was  never  asked  by  the  decedent  to 
prepare  the  transfers.  During  Jul}^  and  August 
1938  Hyde  and  he  discussed  the  matter.  Will  de- 
voted several  days  to  drafting  the  instruments.  One 
of  the  senior  members  of  his  firm,  who  collaborated 
with  him,  was  familiar  with  Federal  tax  matters. 
That  member  of  the  firm  suggested  the  pre-nuptial 
agreement.  Will  discussed  the  plan  with  Hyde  from 
as  early  as  June  1938. 

On  September  17,  1938,  the  decedent  signed  the 
trust  agreements.  Will  went  over  them  with  de- 
cedent, "high  spotted  the  documents,  the  important 
provisions"  and  discussed  tjiem  "rather  thoroughly" 
with  him.  Will  gave  decedent  the  ante-nuptial 
agreement,  STiggesting  that  he  take  it  with  him  and 
discuss  it  with  Miss  O'Neil,  and  it  was  arranged 
for  her  to  come  in  on  Monday  the  19th  to  sign  or 
discuss  it.    She   was   at   Kenil worth,   Illinois,   and 
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decedent  went  there  to  spend  the  week-end,  the  17th 
and  18th  of  September.  He  did  not  discuss  the  ante- 
nuptial agreement  with  her  but  told  her  that  Hyde 
and  Will  were  writing  up  some  papers  to  that  effect. 
She  came  in  on  Monday,  September  19th,  to  Hyde's 
office.  She,  decedent,  Hyde  and  Will  were  present. 
She  then  met  A¥ill  for  the  first  time.  He  suggested 
that  she  should  have  a  lawyer  to  look  over  the 
papers,  but  she  felt  it  to  be  unnecessary.  She  read 
the  ante-nuptial  agreement,  which  mentioned  the 
trust  agreements,  and  they  were  explained  to  her 
"more  or  less"  before  she  signed.  She  realized, 
when  she  read  the  agreement,  that  the  transfers  had 
previously  been  made. 

Decedent  and  Harriette  O'Neil  were  married  Oc- 
tober 29,  1938,  and  lived  together  until  his  death. 
On  April  24,  1939,  the  decedent  executed  his  will, 
giving,  devising,  and  bequeathing  all  of  his  property 
to  his  wife.  His  children  were  not  mentioned  in  the 
will.  He  did  not  discuss  it  with  his  wife  and  she 
did  not  at  the  time  know  that  he  had  executed  it. 

Decedent  was  not  seriously  ill  at  any  time  prior 
to  his  last  illness,  except  for  colds,  and  was  not  at- 
tended by  a  physician  mitil  the  day  he  died,  when 
his  wife,  against  his  will,  called  a  doctor.  He  had 
for  two  or  three  weeks  complained  of  not  feeling 
exactly  as  usual.  He  stayed  in  bed  two  days  before 
his  death.  The  physician,  about  ten  o'clock  in  the 
morning,  told  her  decedent's  kidneys  were  not  func- 
tioning correctly,  and  for  him  to  keep  warm  and 
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stay  in  bed.  He  died  about  two  o'clock  that  day. 
The  certificate  of  death  states  coronary  thrombosis 
due  to  kidney  infection  as  cause  of  death. 

The  lessees  of  the  Michigan  Avenue  property  ex- 
ercised their  ojDtion  thereon  in  the  spring  of  1939 
and  paid  for  the  property  $300,000,  one-half  of 
which  went  to  Mrs.  Jenks,  who  requested  Hyde  to 
invest  it  in  securities  for  her.    She  still  owns  them. 

The  decedent,  on  September  3,  1940,  amended  the 
trust  of  the  Michigan  Avenue  property  to  provide 
a  minimum  income  to  him  of  $6,000  per  year  (if 
necessary,  to  be  paid  from  principal)  except  any 
payment  necessary  to  Mrs.  William  S.  Jenks. 

In  December  1940  Mrs.  Jenks  created  a  trust, 
drawn  largely  by  Will.  Therein  she  transferred 
her  half  interest  in  the  Hartford  property  to  Hyde 
Gillette  in  trust  to  pay  the  income  to  her  four  nieces 
and  nephews,  or  their  issue,  for  life,  the  corpus  to 
go  to  them  on  termination. 

The  petitioner  filed  the  decedent's  estate  tax  re- 
turn on  or  about  March  3,  1945,  with  the  collector 
at  Chicago,  showing  a  total  estate  tax  payable  of 
$45,064.39,  which  was  paid  as  follows: 

9-27-44   $12,158.49 

3-10-45    32,905.90 

The  return  did  not  include  as  a  part  of  the  deced- 
ent's gross  estate  the  ownership  of  any  interest  in 
the  two  tracts  of  real  estate  described  above,  re- 
spectively, as  the  Hartford  Building  and  the  Lake 
Beulah,  Wisconsin,  property.    In  his  notice  of  de- 
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ficien-cy  herein  the  respondent  has  included  in  the 
value  of  the  petitioner's  gross  estate  the  value  of 
the  two  tracts  of  real  estate  under  section  811(c) 
of  the  Internal  Revenue  Code. 

OPINION 

Did  the  Commissioner  err,  under  the  facts  found 
above,  in  including  the  Beulah  Lake  and  Hartford 
Building  properties  in  decedent's  gross  estate"?  No 
question  is  raised  as  to  the  values  used  by  him.  The 
question  is  solely  one  as  to  whether  the  transfers 
were  in  contemplation  of  death.  Moreover,  the  re- 
spondent does  not  argue  that  the  decedent  was  in 
poor  physical  or  mental  condition  at  the  date  of 
transfer.  In  fact,  the  decedent  appears  to  have 
been  in  good  condition  until  very  shortly  before  his 
death  more  than  five  years  later  at  the  age  of  80 
years. 

It  is  not  necessary  to  cite  cases  to  support  the 
statement  that  the  question  is  one  of  fact  on  all 
of  the  evidence,  or  that  the  petitioner,  the  Com- 
missioner having  determined  that  the  transfers  were 
made  in  contemplation  of  death,  has  the  burden  of 
proof  to  demonstrate  the  contrary. 

Upon  careful  examination  of  the  facts  which  we 
have  found  in  detail,  we  have  come  to  the  conclusion 
that  the  petitioner  has  not  met  the  burden  imposed. 
We  find  the  evidence  to  be  in  a  peculiar  condition. 
Though  the  crux  of  the  matter  is  as  to  what  the 
decedent  contemplated,  the  record  is  almost,  if  not 
quite,  barren  as  to  what  he  actually  had  in  mind.   A 
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great  deal  of  evidence  appears  as  to  what  his  son 
and  son-in-law  intended  in  drawing  the  instruments 
which  the  decedent  signed;  also  to  show  the  inten- 
tion of  Jenks,  and  to  a  lesser  degree  of  his  wife. 
But  remarkably  little  gives  any  real  view  of  the 
state  of  mind  of  the  decedent,  as  to  what  he  did 
or  did  not  contemplate,  in  making  the  transfers 
involved.  What  little  does  appear  does  not,  in  our 
opinion,  by  any  means  suffice  to  overcome  the  pre- 
sumption of  correctness  of  the  Commissioner's 
determination. 

It  does  not  appear  necessary  to  discuss  at  great 
length  the  facts  involved  and  above  detailed.  The 
petitioner's  position  amounts  to  this:  That  Jenks, 
for  himself  and  his  wife,  opposed  the  marriage 
because  of  her  financial  interest,  in  securing  pro- 
tection on  the  note,  resulting  in  the  transfer  of  the 
Hartford  Building  property;  and  because  of  dece- 
dent's failure  to  2)ay  expense  of  the  Lake  Beulah' 
property,  and  desire  that  a  new  wife  not  intrude 
therein,  resulting  in  the  transfer  of  the  Lake  Beu- 
lah summer  home.  Yet  the  Hartford  Building 
property  was,  as  to  decedent's  interest,  estimated 
by  him  as  worth  about  $175,000,  and  no  issue  is 
taken  on  the  Commissioner's  figure  of  $120,621.32, 
whereas  the  indebtedness  on  decedent's  note  was 
about  $45,000  including  interest,  while  the  record 
indicates  nothing  as  to  what  decedent  owed  on 
upkeep  of  the  Lake  Beulah  property,  valued  as 
to  his  one-half  at  $10,000.  Yet  we  find  both  prop- 
erties transferred,  not  merely  as  security  for  the 
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amounts  owed  by  the  decedent,  but  absolutely,  and 
to  his  children  directly  as  to  the  Lake  Beulah  prop- 
erty, and,  as  to  the  Hartford  property,  to  them  as 
beneficiaries  of  a  trust,  which  was  to  save  decedent 
from  the  $45,000  indebtedness — though,  in  fact,  the 
record  fails  to  show  any  release  of  decedent  upon 
such  indebtedness  by  Mrs.  Jenks,  the  holder.  It  is, 
of  course,  at  once  obvious  that  a  conveyance  of 
the  property  by  way  of  security,  by  mortgage  or 
deed  of  trust,  conditioned  upon  payment  of  the 
indebtedness  on  the  decedent's  note  without  the 
further  transfer  of  the  corpus  to  the  children  as 
beneficiaries,  would  have  given  Mrs.  Jenks  just  the 
same  protection  as  she  received  from  the  convey- 
ance of  the  Hartford  Building;  and  it  is  equally 
obvious  that  the  outright  deed  of  the  Lake  Beulah 
property  was  unnecessary  to  protection  of  the  peti- 
tioner's share  of  expense  thereon,  so  far  as  finance 
is  concerned.  Why  then  did  the  decedent  make  the 
further  and  financially  unnecessary  conveyances  to 
the  children?  The  element  of  lack  of  financial 
necessity  therefor  destroys,  in  our  view,  the  argu- 
tnent  that  the  dominant  motive  in  the  transfers  was 
the  satisfaction  of  Jenks  and  wife.  It  simply  is  not 
reasonable  to  say  that  it  was  necessary  to  transfer 
to  the  children,  as  well  as  secure  Mrs.  Jenks.  Noth- 
ing in  the  record  indicates  that  she,  or  her  husband 
for  her,  required  conveyances  of  the  breadth  actu- 
ally made.  On  the  contrary.  Will,  when  asked  "was 
it  Mr.  and  Mrs.  Jenks'  thought  at  all,  did  they 
insist  that  the  provisions  go  in,  the  two  trusts  rela- 
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tive  to  the  distribution  of  corpus  to  the  children  at 
termination  of  such  trust *?"  answered  "No,  they 
did  not,"  and  later  said  that  their  primary  interest 
in  the  Hartford  trust  was  to  get  the  note  secured. 
He,  the  attorney  in  the  matter,  did  not  recall  that 
he  "ever  explained  to  them  the  complete  distribu- 
tion of  the  corpus  of  those  trusts."  As  to  the  provi- 
sions in  the  Hartford  trust  that  on  termination 
corpus  would  go  to  the  children  Hyde  testified: 
"The  attorneys  thought  of  that  provision."  Of 
course,  that  the  Jenks  family  was  not  interested  in 
conveyance  to  the  children  does  not  dispose  of  the 
non-financial  interest  the  Jenks  family  had  in  the 
Lake  Beulah  summer  home  and  a  new  wife  not 
intruding  therein,  but  that  is  clearly  a  very  minor 
factor  in  this  problem,  affecting  only  that  piece  of 
property  and  insufficient  to  explain  transfei*  of 
outright  title  thereto.  Will  testified  with  respect  to 
that  property:  "*  *  *  the  feeling  there  on  Mr. 
elenks'  part  was  not  perhaps  as  strong  as  it  was 
as  to  the  business  properties,"  though  he,  Jenks, 
did  say  decedent  did  not  always  pay  his  share.  The 
Jenks'  attitude  does  not  explain  outright  conve,y- 
ance  of  the  Lake  Beulah  property  to  the  children. 
The  above  has  not  considered  the  conveyance  of 
the  Michigan  Avenue  property  (not  directly  in- 
volved, because  admittedly  the  property  is  within 
gross  estate).  But  it  we  find  of  little  weight  or 
importance  on  this  question,  for  two  reasons :  First, 
it  was  of  very  little  money  interest  to  the  Jenks 
family,   who  are  argued   to  be  the  prime  movers 
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here,  since  it  could  only  produce,  for  the  satisfac- 
tion of  the  note  to  Mrs.  Jenks,  whatever  part  of 
$1,000  a  year  the  Hartford  Building  did  not  pro- 
duce. (In  fact,  the  Hartford  Building  produced 
the  $1,000  per  year,  and  had,  during  1938,  produced, 
prior  to  the  transfers,  $903.75  in  cash  for  Mrs. 
Jenks,  though  for  several  earlier  years  it  had 
produced  after  payment  of  expenses,  taxes,  and 
mortgage  interest,  no  net  income.)  Second,  though 
the  Michigan  Avenue  property  was  covered  by  a 
mortgage-secured  bond  for  $75,000  to  assure  de- 
livery of  title  under  an  option,  upon  which  bond 
Mrs.  Jenks  was  liable,  nevertheless  the  trust  set  up 
covering  that  property  was  wholly  modifiable  and 
revocable,  was  in  fact  later  modified  by  the  dece- 
dent. Therefore,  such  a  trust  gave  Mrs.  Jenks  no 
real  or  substantial  assurance  of  protection  on  the 
bond.  Again,  moreover,  conveyance  of  the  corpus 
of  the  trust  to  decedent's  children  upon  termina- 
tion of  the  trust  is  seen  to  be  unnecessary  to  pro- 
tection of  Mrs.  Jenks  and,  therefore,  her  protection 
does  not  appear  as  the  real  or  dominant  reason  for 
the  transfer  to  the  children.  That  the  parties  hoped 
the  decedent  would  not  revoke  the  trust  is  a  frail 
I'eed  upon  which  to  support  the  idea  that  the  trans- 
fer would  protect  Mrs.  Jenks.  Its  frailty  is  demon- 
strated by  the  fact  that  he  modified  the  trust  in 
1940.  By  complete  revocation  Mrs.  Jenks  would 
have  been  left  as  she  was  before  the  transfer  in 
trust.  Considering  the  relative  unimportance  of  the 
provisions  for  protection  of  Mrs.  Jenks,  com])ared 
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with  the  vahies  transferred  to  the  children,  the 
fact  that  they  were  the  natural  objects  of  decedent's 
bounty,  and  were  unprovided  for  in  his  will  later 
made  in  October  1939,  together  with  the  fact  that 
the  record  does  not  disclose  the  decedent's  inten- 
tions as  to  his  children,  we  find  it  impossible  to 
conclude  that  the  dominant  motive  of  decedent  in 
this  matter  was  the  wish  to  placate  the  Jenks 
family  and  marry  with  harmony  in  the  family.  The 
children,  or  all  but  one,  were,  on  the  record,  satis- 
fied in  RTij  event  that  he  marry. 

Not  only  is  there  dearth  of  evidence  to  support 
the  petitioner's  theory,  but  there  is  no  small  indica- 
tion to  the  contrary,  that  is,  that  there  was  con- 
templation of  death.  The  test  is  not  consciousness 
of  imminent  death.  "It  is  contemplation  of  death, 
not  necessaril}^  of  imminent  death,  to  which  the 
statute  refers."  United  States  v.  Wells,  283  U.S. 
102;  Iglehart  v.  Commissioner,  77  Fed.  (2d)  704. 
Therefore,  the  fact  that  decedent  was  in  good  men- 
tal and  physical  condition  for  about  five  years  after 
the  transfers  does  not  control.  But  in  considering 
these  transfers  on  September  17,  1938,  we  may  not 
reasonably  disregard  the  contents  of  the  ante-nup- 
tial agreement  of  September  19th,  dravv'ii  in  con- 
nection with  the  transfers  and  presented  to  him  on 
the  same  date.  The  evidence  is  that  on  September 
17th  decedent  was  given  the  ante-nuptial  agreement 
to  take  to  Miss  O'Neil  over  the  week-end,  that  it 
recited  the  transfers  as  well  as  what  property  he 
liad  remaining,  that  therein  he  agreed  to  provide 
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by  inter  vivos  trust,  will  or  otherwise,  from  the 
income  from  the  Michigan  Avenue  property,  $1,500 
a  year  for  the  life  of  his  wife  commencing  with 
his  death  if  she  is  living  at  the  time  of  his  death  and 
she,  repeatedly  referred  to  as  his  "wife,  or  widow" 
w^aived  dower  and  homestead  rights  in  his  property 
and  authorizes  him  during  life  or,  at  his  death,  his 
heirs  to  encumber  or  convey  such  property.  To  fail 
to  see  in  such  language,  in  such  close  connection 
with  the  transfers,  indication  of  contemplation  of 
death  in  the  transfers,  though  not  necessarily  im- 
minent demise,  would  be  blindness  to  reality  and 
to  disregard  an  integral  part  of  the  whole  plan. 
In  our  view,  the  protection  of  Mrs.  Jenks  on  the 
note  is  given  too  much  importance  by  the  petitioner. 
We  are  not  convinced  that  it  is  shown  to  be  the 
dominant  motive  of  the  decedent.  Without  further 
discussion,  we  conclude  and  hold  that  the  petitioner 
has  failed  to  show  that  the  transfers  of  the  Hart- 
ford and  Lake  Beulah  properties  w^ere  not,  as 
determined  by  the  Commissioner,  in  contemplation 
of  death  within  the  meaning  of  section  811(c)  of  the 
Internal  Revenue  Code. 

Because  of  stipulation  as  to  deductions  of  addi- 
tional administration  expense, 

Decision  will  be  entered  under  Rule  50. 

Enter : 

Entered  Jan.  25,  1949. 
Seal 

Received  T.C.U.S.  Jan.  13,  1949. 

Served  Jan.  25,  1949. 
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[Title  of  Tax  Court  and  Cause.] 

ORDER 

Because  of  inadvertent  error  in  stating  the  cap- 
tion of  this  cause  as  it  appeared  in  the  petition, 
and  i^rior  to  the  order  amending  same  on  October 
20,  1947,  it  is 

Ordered:  That  the  Memorandum  Findings  of 
Fact  and  Opinion  entered  January  25,  1949,  be 
amended,  as  to  the  caption  thereof  only,  to  read  as 
follows : 

ESTATE    OF    EDWIN    F.    GILLETE,    HAR- 
RIETTE   O'XEIL  GILLETTE,   Executrix, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

ResjDondent. 

[Seal]        /s/  R.  L.  DISNEY, 

Judge. 

Dated:     Washington,   D.C.   January  25,   1949. 
Served  Jan.  26,  1949. 


[Title  of  Tax  Court  and  Cause.] 

ORDER 

It  appearing  from  the  record  in  this  cause  that 
although  the  deficiency  notice  issued  from  the  office 
of  Internal   Revenue   service  in   Chicago,   Illinois, 
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the  estate  tax  return  was  filed  with  the  Collector 
of  Internal  Revenue  for  the  Sixth  District  of  Cali- 
fornia at  Los  Angeles,  California,  and  that,  there- 
fore, the  recitation  in  the  Memorandum  Findings 
of  Fact  and  Opinion  entered  herein  on  January  25, 
1949,  is  in  that  respect  inadvertently  erroneous,  it 
is 

Ordered:  That  the  Memorandum  Findings  of 
Fact  and  Opinion  herein  be  and  the  same  is  hereby 
corrected  and  modified  to  recite  on  page  14  (of  the 
mimeographed  copy)  "Collector  for  the  Sixth  Dis- 
trict of  California  at  Los  Angeles,  California" 
instead  of  "collector  at  Chicago." 

[Seal]        /s/  R.  L.  DISNEY, 
Judge. 

Dated :  February  10,  1949  Washington,  D.C. 

Served  Feb.  11,  1949. 
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[Title  of  Tax  Court  and  Cause.] 

RESPONDENT'S  COMPUTATION  FOR 
ENTRY  OF  DECISION 

The  attached  proposed  computation  is  submitted 
on  behalf  of  respondent,  to  The  Tax  Court  of  the 
United  States,  in  compliance  with  its  ojjinion  deter- 
mining the  issues  in  this  j^roceeding. 

This  computation  is  submitted  in  accordance  with 
the  opinion  of  the  Court,  without  i^rejudice  to 
the  respondent's  right  to  contest  the  correctness  of 
the  decision  herein  by  the  Court,  j:)ursuant  to  the 
statutes  in  such  cases  made   and  provided. 

/s/  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 


Of  Counsel: 


JOHN  D.  KILEY, 

Division  Counsel. 
HAROLD  H.  HART, 

Special  Attorney,  Bureau  of 
Internal  Revenue. 


Commissioner  of  Internal  Revenue  99 

STATEMENT 
C-TS  :CD 

AP :  JOA 

In  re :  Estate  of  Edwin  F.  Gillette 

Mrs.  Harriette  0  'Neil  Gillette, 

Executrix 
233  South  San  Marino  Avenue 
Pasadena,  California 
Docket  No.  15623 
Date  of  Death :  December  10, 1943 

Estate  Tax  Liability 
Tax  Liability  Tax  Assessed  Deficiency 

$82,997.50  $45,064.39  $37,933.11 

The  adjustments  shown  in  the  attached  schedules  have  been 
made  in  accordance  with  the  memorandum  opinion  of  The  Tax 
Court  entered  January  25,  1949,  Stipulation  of  Facts  and  Staff 
Memorandum  dated  March  31,  1949,  for  decision  under  Rule  50. 

Estate  of  Edwin  F.  Gillette        Date  of  Death :  December  10, 1943 

Schedule  1 

Net  Estate 

Net  estate  as  shown  in  the  deficiency 

notice  dated  June  20,  1947 $283,645.32     $323,645.32 

Net  estate  adjusted 275,145.34      315,145.34 


Adjustment  $     8,499.98     $     8,499.98 

Deductions : 

(a)  Attorneys'  fees $8,250.00 

(b)  Miscellaneous  expenses..      249.98 


Total  adjustment  $     8,499.98 

Schedule  2 
Explanation  of  Adjustments 
(a)  An  additional  deduction  for  attorneys'  fees  has  been  al- 
lowed as  follows : 

Attorneys'  Fees  (Tax  Court  Trial) $     5,750.00 

Attorneys'  Fees  (For  appeal  of  case) 2,500.00 


Total $     8,250.00 

(b)  An  additional  deduction  for  miscellaneous  administration 
expenses  has  been  allowed  in  the  amount  of  $249.98. 
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Schedule  3 
Computation  of  Tax 

Net  estate  for  basic  tax,  Schedule  1 $275,145.34 

Net  estate  for  additional  tax.  Schedule  1 315,145.34 

Basic  Tax : 

Tax  on  $250,000.00 $  6,500.00 

Tax  on  $25,145.34  at  4% 1,005.81 

Gross  basic  tax $  7,505.81 

Less :  Credit  for  State  inheritance 

tax  paid 2,863.15 

Gross  basic  tax  less  credit  for 

State  inheritance  tax $  4,642.66 

Less :  Credit  for  gift  tax  as  shown  in 

deficiency  notice 685.86 

Net  basic  tax $    3,956.80 

Additional  Tax : 

Tax  on  $250,000.00 $65,700.00 

Tax  on  $65,145.34  at  32% 20,846.51 

Gross  basic  and  additional  taxes $86,546.51 

Less :  Gross  basic  tax 7,505.81 

Gross  additional  tax $79,040.70 

Less :  Gift  tax  credit none 

Net  additional  tax $  79,040.70 

Total  Tax $  82,997.50 

Tax  assessed :  April  1945,  page  100,  line  5 45,064.39 

Deficiency  $  37,933.11 

Received  and  Filed  T.C.U.S.  April  6, 1949. 
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[Title  of  Tax  Court  and  Cause.] 

NOTICE  UNDER  RULE  50 

Take  Notice  that  the  Respondent  in  the  above- 
entitled  jjroceeding  filed  with  the  Court  on  April 
G,  1949  a  computation  and  notice,  a  copy  of  which 
is  inclosed.  This  proceeding  will  be  called  for 
hearing  upon  such  computation  at  9:30  a.m.  on 
April  27,  1949  before  a  Division  of  the  Court  at  its 
Washington  Office,  Constitution  Avenue  at  12th 
Street,  Northwest,  unless,  prior  to  that  date,  your 
written  acquiescence  to  the  entry  of  a  decision  based 
on  such  computation  shall  have  been  filed  with  the 
Court. 

No  further  notice  of  said  hearing  will  be  sent. 
VICTOR  S.  MERSCH, 
Clerk. 

To :  E.  H.  McDermott,  Esq. 
Ill  West  Monroe  St. 
Chicago  3,  111. 
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[Title  of  Tax  Court  and  Cause.] 

The  computation  of  the  respondent  filed  with  the 
Court  on  April  6,  1949  has  been  examined  and 
found  to  be  in  accordance  with  the  determination 
of  the  Court  as  set  forth  in  its  report.  Petitioner 
therefore  joins  with  the  respondent  in  praying 
that  the  Court  enter  its  decision  based  upon  such 
computation,  reserving  however  the  right  to  contest 
the  correctness  of  such  decision  in  the  appellate 
courts  as  provided  by  statute. 

/s/  DANIEL  A.  TAYLOR, 

135  South  LaSalle  Street, 
Chicago  3,  Illinois. 

Received  and  filed  T.C.U.S.  Apr.  26,  1949. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  15623 

ESTATE    OF    EDWIN    F.    GILLETTE,    HAR- 
RIETTE   O'NEIL   GILLETE,   Executrix, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  Memorandum  Findings  of  Fact 
and  Opinion  of  this  Court,  entered  on  January  25, 
1949,  the  respondent,  on  April  6,  1949,  filed  com- 
putation for  entry  of  decision,  to  which  petitioner 
filed  acquiescence  on  April  26,  1949,  Accordingly, 
it  is 

Ordered  and  Decided :  That  there  is  a  deficiency 
in  estate  tax  in  the  amount  of  $37,933.11. 

[Seal]        /s/  R.  L.  DISNEY, 
Judge. 

Entered  Apr.  27,  1949. 

Served  Apr.  28,  1949. 


104  Estate  of  Edtvin  F.  Gillette,  etc.  vs. 

In   the   United   States   Court   of   Appeals 
For  the  Ninth  Circuit 

The  Tax  Court  of  the  United  States 
Docket  No.  15623 

ESTATE    OF    EDWIN    F.    GILLETTE,    HAR- 
RIETTE  O'NEIL  GILLETE,  Executrix, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW 

Harriette  O'Neil  Gillette,  Executrix  of  the  Es- 
tate of  Edwin  F.  Gillette,  petitioner  herein,  by  E. 
H.  McDermott,  Wm.  M.  Emery,  and  J.  S.  Pennell, 
her  attorneys,  hereby  petitions  for  a  review  of  the 
decision  of  the  Tax  Court  of  the  United  States 
entered  in  the  above  entitled  proceeding  on  April 
27,  1949,  and  respectfully  shows: 

I. 

Nature  of  Controversy 

The  controversy  involves  the  correct  estate  tax 
liability  of  the  Estate  of  Edwin  F.  Gillette,  de- 
ceased, who  died  on  December  10,  1943,  survived 
by  his  widow,  the  petitioner,  and  four  children.  On 
or  about  September  17,  1938,  shortly  prior  to  his 
marriage  to  petitioner  on  October  29,  1938,  the 
decedent  conveyed  to  or  for  the  benefit  of  his  four 
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cMldren,  who  had  been  born  of  a  prior  marriage, 
his  interest  in  an  office  building  property  in  Chi- 
cago kno^^i  as  the  Hartford  Building  and  in  a 
summer  residence  known  as  the  Lake  Beulah  prop- 
erty. Respondent  asserted  and  the  Tax  Court  held 
that  these  transfers  were  made  in  contemplation 
of  death  and  so  were  includible  in  the  taxable  gross 
estate.  Petitioner  contends  that  these  properties 
were  transferred  to  insure  family  harmony,  to  make 
possible  his  intended  marriage,  and  to  accomplish 
other  purposes  associated  with  life,  that  the  trans- 
fers were  not  made  in  contemplation  of  death,  and 
are  not  taxable. 

The  Tax  Court  determined  an  estate  tax  defici- 
ency in  the  amount  of  $37,933.11.  Petitioner  con- 
tends that  there  was  no  deficiency  in  estate  tax, 
but  that  there  was  instead  an  overpajonent  thereof 
of  at  least  $1,275.76. 

II. 

Jurisdiction  and  Yenue 

Petitioner  seeks  a  review  by  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  of  the 
decision  and  the  findings  of  fact  and  conclusions 
of  law  of  the  Tax  Court  of  the  United  States,  by 
virtue  of  the  provisions  of  Sections  1141  and  1142 
of  the  Internal  Revenue  Code. 

The  final  decision  of  the  Tax  Court  of  the  United 
States  was  entered  on  April  27,  1949.  Petitioner  is 
an  individual  residing  at  233  South  San  Marino 
Avenue,  Pasadena,  California,  and  is  the  duly  qual- 
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ified  and  acting  executrix  of  the  Estate  of  Edwin 
F.  Gillette,  whose  residence  at  the  time  of  his 
death  was  at  Pasadena,  California. 

The  estate  tax  return  for  said  Estate,  in  respect 
of  which  the  aforementioned  tax  liability  arose, 
was  duly  filed  with  the  Collector  of  Internal  Reve- 
nue for  the  Sixth  Internal  Eevenue  Collection  Dis- 
trict of  California,  whose  office  is  located  at  Los  An- 
geles, Los  Angeles  County,  California,  within  the 
jurisdiction  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  and  the  tax  shown  on  said  re- 
turn was  paid  to  said  Collector. 

Wherefor  the  petitioner  prays  that  the  decision 
of  the  Tax  Court  of  the  United  States  and  its  find- 
ings of  fact  and  conclusions  of  law  be  reviewed  and 
corrected  by  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit. 

/s/  E.  H.  McDERMOTT 

/s/  WM.  M.  EMERY 

/s/  J.  S.  PENNELL 

Attorneys    for    Petitioner. 
Filed  T.C.U.S.  July  22,  1949. 
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In   the   United   States   Court   of   Appeals 
For  the  Ninth  Circuit 

The  Tax  Court  of  the  United  States 
Docket  No.  15623 

ESTATE    OF    EDWIN    F.    GILLETTE,    HAR- 
RIETTE  O'NEIL  GILLETTE,  Executrix, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

NOTICE  OF  FILING  PETITION 
FOR  REVIEW 
To: 

Charles  Oliphant,  Esq. 
Chief  Counsel 

Bureau  of  Internal  Revenue 
AVashington,  D.C. 

Dear  Sir: 

You  are  hereby  notified  that  the  above-named 
petitioner  did  on  the  18th  day  of  July,  1949,  duly 
mail  for  filing  with  the  Clerk  of  the  Tax  Court  of 
the  United  States  at  Washington,  D.C.  a  Petition 
for  Review  by  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  of  the  decision  of  the  Tax 
Court  of  the  United  States  heretofore  rendered  in 
the  above  entitled  cause. 
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A  copy  of  the  Petition  for  Review  is  hereby 
served  upon  you. 

Dated  this  19th  day  of  July,  1949. 

/s/  J.  S.  PENNELL 

Attorney  for  Petitioner. 

Affidavit  of  Mailing- 
State  of  Illinois, 
County  of  Cook — ss. 

John  S.  Pennell,  being  first  duly  sworn  under 
oath,  says  that  he  is  one  of  the  attorneys  of  record 
for  the  petitioner  in  the  above  entitled  cause,  that 
he  did,  on  the  19th  day  of  July,  1949,  give  to  the 
Commissioner  of  Internal  Revenue,  respondent 
herein,  notice  of  the  filing  of  Petitioner's  Petition 
for  Review  by  placing  a  true  copy  of  said  Petition 
for  Review  together  with  a  true  copy  of  the  fore- 
going Notice  of  Filing  Petition  for  Review  as  filed 
herein  in  an  envelope  addressed  to  Charles  Oli- 
phant,  Chief  Counsel,  Bureau  of  Internal  Revenue, 
Washington,  D.C.,  placing  thereon  sufficient  United 
States  postage  stamps  and  by  jDlacing  said  stamped, 
addressed  envelope  in  the  United  States  mails  by 
putting  it  in  the  United  States  mail  box  located 
in  the  Harris  Trust  Building,  111  West  Monroe 
Street,   Chicago,   Illinois. 

/s/  JOHN  S.  PENNELL 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  July,  1949. 

[Seal]        /s/  GERTRUDE  LUDWIG, 
Notary  Public. 

Filed  T.C.U.S.  July  22,  1949. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  15623 

ESTATE    OF    EDWIN    F.    GILLETTE,   HAR- 
RIETTE  O'NEIL  GILLETTE,  Executrix, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

ORDER  ENLARGING  TIME 

Upon  motion  of  counsel  for  petitioner,  it  is 
Ordered  that  the  time  for  preparation,  trans- 
mission and  delivery  of  the  record  sur  petition  for 
review  of  the  above-entitled  proceeding  in  the 
United  States  Court  of  Appeals  for  the  Ninth 
Circuit  is  extended  to  October  20,  1949. 

/s/  ERNEST  H.  VAN  FOSSAN, 
Acting  Presiding  Judge, 
m  b  w 

Dated:     Washington,  D.C.  August  22,  1949. 

Served  Aug.  24,  1949. 
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In  the  United  States  Court  of  A^^peals 
for  the  Ninth  Circuit 

The  Tax  Court  of  the  United  States, 
Docket  No.  15623 

ESTATE    OF    EDWIN    F.    GILLETTE,    HAR- 
RIETTE  O'NEIL  GILLETTE,  Executrix, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

STATEMENT  OF  POINTS  TO  BE 
RELIED  UPON 

Harriette  O'Neil  Gillette,  Executrix  of  the  Es- 
tate of  Edwin  F.  Gillette,  by  her  attorneys,  E.  H. 
McDermott,  Wm.  M.  Emery,  and  J.  S.  Pennell, 
hereb}''  states  that  she  intends  to  rely  upon  the 
following  points  in  this  proceeding: 

That  the  Tax  Court  of  the  United  States  erred: 

1.  In  holding  and  deciding  that  transfers  of  his 
interest  in  property  known  as  the  Hartford  Build- 
ing in  Chicago,  Illinois,  and  the  Lake  Beulah  prop- 
erty at  Lake  Beulah,  Wisconsin,  made  by  decedent 
on  September  17,  1938,  were  made  in  contemplation 
of  death. 

2.  In  failing  to  hold  and  decide  that  said  trans- 
fers of  i)roperty  made  by,  decedent  on  September 
17,  1938,  were  not  made  in  contemplation  of  death 
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but  were  motivated  by  other  considerations  associ- 
ated with  continued  life. 

3.  In  disregarding  substantial  and  uncontro- 
verted  evidence  that  decedent  did  not  contemplate 
death  in  1938  and  that  the  transfers  of  property 
made  by  him  in  that  year  were  prompted  solely 
by  financial  considerations  and  the  desire  to  be 
married  with  the  approval  of  his  entire  family  and 
by  other  considerations  associated  with  continued 
life  and  not  death. 

4.  In  holding  and  deciding  that  petitioner  failed 
to  overcome  the  presumption  of  correctness  attach- 
ing to  the  Commissioner's  determination. 

5.  In  failing  to  hold  and  decide  that  the  pre- 
sumjition  of  correctness  attaching  to  the  Commis- 
sioner's determination  disappeared  upon  the  intro- 
duction of  evidence  tending  to  prove  that  the  trans- 
fers were  not  in  contemplation  of  death. 

6.  In  that  its  decision  is  contrary  to  law,  is 
clearly  erroneous,  and  is  not  supported  by  sub- 
stantial evidence. 

7.  In  ordering  and  deciding  that  there  is  a  de- 
ficiency in  estate  tax  of  $37,933.11. 

8.  In  failing  to  order  and  decide  that  there  was 
an  overpayment  of  estate  tax  of  at  least  $1,275.76. 

/s/  JOHN  S.  PENNELL, 

Attorney  for  Petitioner. 
Service   of  a  copy  of  the  within   Statement   of 
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Points  to  Be  Relied  Upon  is  hereby  acknowledged 
this  31st  day  of  August,  1949. 

/s/  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 

Received  and  Filed  T.C.U.S.,  Sept.  16,  1949. 


[Title  of  Court  of  Appeals  and  Cause.] 

NARRATIVE  STATEMENT  OF  EVIDENCE 

This  cause  came  on  for  hearing  at  Chicago,  Illi- 
nois, before  the  Honorable  R.  L.  Disney,  Judge  of 
The  Tax  Court  of  the  United  States,  on  June  10, 
1948.  Daniel  A.  Taylor,  Esq.,  appeared  for  peti- 
tioner, and  Harold  H.  Hart,  Esq.,  appeared  for 
respondent. 

After  opening  statements  of  counsel,  in  the  course 
of  which  counsel  for  both  parties  stated  that  the 
only  issue  for  decision  was  one  of  contemplation  of 
death,  the  following  proceedings  occurred,  all  wit- 
nesses having  been  duly  sworn  prior  to  giving  testi- 
mony: 

A  written  stipulation  of  certain  facts  together 
with  four  exhibits  attached  thereto  were  received 
in  evidence. 
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Evidence  for  Petitioner 

MRS.  DELPHINE  JENKS 
subpoenaed  by  respondent,   testified  as   a  witness 
for  petitioner  as  follows: 

Direct  Examination 

By  Mr.  Taylor : 

My  name  is  Delphine  May  Gillette  Jenks.  I  am 
81  years  old  and  I  live  at  10  East  Schiller  Street, 
Chicago,  Illinois.  I  am  the  widow  of  William  Ship- 
ley Jenks,  who  died  in  either  1941  or  1943,  I  don't 
remember.  My  brother,  Edwin  F.  Gillette,  died  in 
1943,  I  guess,  my  husband  in  1941.  I  guess  that 
Vv'as  it. 

I  do  not  remember  the  date  or  year  when  my 
brother  got  married.  I  think  I  objected  to  his  mar- 
riage for  business  reasons,  for  financial  reasons 
only.  He  had  some  debts  owing  to  me  and  didn't 
pay  the  interest  on  the  debts  very  regiilarly.  He 
was  of  artistic  temperament,  not  very  much  of  a 
business  man,  and  we  thought  he  could  hardly  af- 
ford to  get  married  under  the  circumstances. 

I  talked  to  my  husband  about  my  brother's  mar- 
riage, but  I  do  not  recall  talking  to  my  nephew, 
Hyde  Gillette,  about  it.  My  husband  always  han- 
dled my  business  and  financial  affairs.  I  couldn't 
say  whether  he  talked  to  Hyde  Gillette  about  my 
brother's  marriage  but  I  suppose  he  would  have 
been  more  apt  to  do  so. 

I  had  forgotten  that  Edwin  F.  Gillette  had  trans- 
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ferred   his   interest   in   the   Lake   Beulah   summer 
home  but  I  believe  he  had.   When  I  learned  of  my 
brother's  contemplated  marriage  I  had  no  feeling 
about  a  new  wife  occupying  the  summer  home.  [2*] 

Cross-Examination 
By  Mr.  Hart: 

I  don't  know  how  much  the  note  was  that  was 
outstanding  in  1938  w^hen  my  brother  Edwin  was 
about  to  be  married.  I  don't  know  when  that  note 
was  first  issued.  I  think  some  interest  payments 
were  made. 

I  remember  I  had  a  half  interest  with  my  brother 
in  a  business  building  in  the  loop,  the  Hartford 
Building,  Madison  Street.  There  was  another 
building,  our  family  residence,  306  Michigan  Ave- 
nue.   Later  a  taxpayer  was  built,  no  big  building. 

I  transferred  something  in  the  Hartford  Build- 
ing to  Hyde  Gillette,  trustee,  I  guess.  I  don't 
know.  I  don't  remember  when  or  how.  I  did  not 
transfer  the  property  on  Michigan  Avenue,  that 
stayed  the  way  it  w^as.  I  have  not  transferred  the 
Lake  Beulah  property;  I  still  hold  that,  half  of  it. 
I  transferred  some  Hartford,  that  was  transferred 
to  Hyde  Gillette,  trustee,  I  suppose. 

Hyde  Gillette  handles  my  business  affairs  now. 
I  don't  know  when  he  started  that.  I  don't  know 
dates  at  all.  It  was  after  my  husband  died,  I  think. 
Hyde  Gillette — Glore,  Forgan  &  Co.,  prepares  my 
income  tax  returns,  I  suppose. 


*  Folios   appearing  at  foot   of  Original   Narrative   Statement  of 
Evidence. 
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MRS.  MARIETTA  GILLETTE  WILL 
a  witness  for  petitioner,  testified  as  follows: 

Direct  Examination 

By  Mr.  Taylor : 

I  am  36  years  of  age,  a  daughter  of  Edwin  F. 
Gillette,  and  the  wife  of  Howard  A.  Will,  whom  I 
married  in  1937.  I  live  [3]  in  Winnetka,  Illinois, 
and  have  lived  in  and  about  Chicago  since  my  mar- 
riage. Prior  to  that  time  I  lived  mth  my  father, 
my  sister  Helen  and  my  brother  Edwin  in  Pasa- 
dena, California.  My  brother  Hyde  left  the  home 
in  Pasadena  in  about  1925.  We  had  lived  in  Pasa- 
dena since  1917.  My  mother  died  in  1932  and  there- 
after our  family  m  Pasadena  consisted  of  my  fa- 
ther, my  sister  Helen,  my  brother  Ed^in  and  my- 
self. Hyde  was  either  living  in  Chicago  or  away 
at  school.  Helen  lived  with  us  in  Pasadena  until 
1935. 

Prior  to  my  mother's  death  she  handled  the 
finances  of  our  family  as  far  back  as  I  can  remem- 
ber. After  her  death  I  handled  the  greater  part  of 
them.  My  father's  chief  source  of  income  was  from 
two  leases  in  Chicago.  These  leases  were  on  a 
Michigan  Avenue  property  and  property  under  the 
present  Hartford  Building. 

I  never  knew  how  much  my  father's  income  was 
prior  to  1930.  My  father  never  discussed  his  finan- 
cial affairs  with  me.  He  didn't  take  much  interest 
in  business  affairs.  As  long  as  the  checks  kept  com- 
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ing  in  he  never  worried  about  where  they  came  from 

or  what  was  behind  it. 

My  father  was  never  engaged  in  any  business  as 
far  back  as  I  can  remember.  He  belonged  to  nu- 
merous organizations  and  clubs.  He  was  interested 
in  di'awing.  He  composed  poetry  in  French  and 
English.  I  believe  he  wrote  a  play.  He  had  a  work 
shop.  He  did  beautiful  cabinet  work.  He  belonged 
to  the  Cauldron  Club  and  the  Cauldron  Singers 
which  was  a  branch  of  it.  He  was  a  member  of 
the  Athletic  Club  in  Pasadena.  He  [4]  designed 
covers  for  his  fraternity  magazine.  He  had  his  own 
car.  He  drove  it  a  great  deal.  Whenever  a  group 
of  people  were  going  anywhere,  it  was  usually  he 
that  took  them.  A  very  expert  driver.  He  con- 
tinued in  these  activities  up  until  the  time  of  my 
marriage.  Generally  speaking,  he  devoted  his  whole 
day  to  them. 

Petitioner's  Exhibit  5,  admitted  in  evidence,  is 
a  design  made  by  my  father. 

After  my  marriage  and  removal  to  Chicago  in 
1937  I  saw  my  father  once  or  twice  every  year. 
When  I  saw  him  he  continued  his  interest  in  the 
activities  I  have  outlined.  When  we  visited  in  Pasa- 
dena we  would  sta}^  a  week  or  two,  and  his  days 
were  always  very  much  the  same  as  they  were  when 
I  lived  there  permanently.  I  saw  him  in  Chicago 
after  I  was  married.  I  saw  him  at  Lake  Beulali 
in  1938,  1939  and  1940.  He  was  very  active  on  these 
occasions.  He  used  to  go  swimming  every  day.  He 
was  interested  in  boating  but  didn't  do  a  great  deal 
of  it  at  that  time. 
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To  my  knowledge  my  father  never  had  a  serious 
illness  prior  to  his  last  illness.  If  he  had  had  a 
serious  illness  I  would  undoubtedly  have  known 
about  it.  I  don't  ever  remember  a  physician  mak- 
ing a  professional  call  on  him.  I  do  know  that  he 
went  down  to  a  physician's  office  once  in  a  while 
for  a  minor  ailment  or  for  a  checkup.  He  had  a 
very  pleasant  disposition.  He  was  very  much  in- 
terested in  what  everyone  did  around  him  and  v/hat 
his  children  did.  That  disposition  continued  up 
throughout  the  last  time  I  saw  him.  I  first  learned 
of  the  [5]  illness  w^hich  caused  his  death  on  the  day 
he  died. 

In  May,  1938,  I  learned  of  my  father's  contem- 
plated remarriage.  We  received  a  letter  from  him 
about  it.  I  was  very  plesaed  about  it.  I  had  met 
Miss  O'Neil  in  Pasadena.  I  had  no  objections  at  all 
to  his  remarriage,  and  wrote  to  him  to  indicate  my 
attitude.  I  talked  to  him  about  it  that  summer  at 
Lake  Beulah  and  again  told  him  how  pleased  I  was. 
He  was  at  Lake  Beulah  the  whole  month  of  August 
that  summer  and  in  Chicago  in  the  early  part  of 
September.  Prior  to  the  time  I  saw  my  father  in 
1938  I  discussed  his  contemplated  remarriage  with 
my  husband. 

I  did  not  discuss  it  with  Mr.  and  Mrs.  Jenks,  but 
I  was  present  and  heard  what  they  had  to  say  about 
it.  They  seemed  very  much  opposed  to  it.  They 
said  he  couldn't  aiforcl  to  get  married.  I  did  not  at 
that  time  discuss  with  Hyde  or  my  husband  the 
transfer  into  trust  of  any  of  my  father's  property. 
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I  knew  some  transfers  were  being  discussed  that 
summer.    I   knew   that   transfers   were   eventually 
made.   I  w^as  not  familiar  with  the  details. 

Cross-Examination 

By  Mr.  Hart : 

My  brother  Edwin  is  two  and  one-half  years 
older  and  my  sister  Helen  is  a  year  older  than  I 
am.  In  1935  Edwin,  Helen  and  I  were  living  in 
Pasadena.  I  first  met  Mrs.  Harriette  O'Neil  Gil- 
lette in  1931  at  a  large  party  given  by  my  aunt,  Mrs. 
Jenks.  Mrs.  Jenks  knew  her  before  that.  I  believe 
they  belonged  to  the  same  French  group.  I  don't 
remember  seeing  her  [6]  again  until  a  great  many 
years  afterwards.  I  was  pleased  when  I  heard  that 
my  father  contemplated  marrying  her.  She  had 
made  a  nice  impression  on  me  at  the  time  I  met  her. 

The  Lake  Beulah  property  is  about  18  miles 
northeast  of  Lake  Geneva,  about  thirty  miles  south- 
west of  Milwaukee.  It  has  five  and  a  half  to  six 
acres,  mostly  wildland,  with  a  house,  a  barn  and  a 
little  boathouse.  My  father  and  his  family  and  Mr. 
and  Mrs.  Jenks  would  occupy  it  jointly  during  the 
summer.  My  relationship  with  Mr.  and  ^Irs.  Jenks 
was  alwa.ys  very  close.  She  was  fond  of  all  her 
brother's  children.  That  relationship  continued  past 
1938  and  is  still  continuing  today. 

Prior  to  my  father's  remarriage  I  was  present 
w^hen  Mr.  and  Mrs.  Jenks  made  remarks  opposing 
this  remarriage.    This  was  not  at  a  family  confer- 
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ence.  Sharing  the  same  house  at  Lake  Beulah  dif- 
ferent members  of  the  family  are  naturally  in  the 
living  room  at  the  same  time.  I  heard  the  same  re- 
marks at  their  Schiller  Street  ai)artment  in  Chi- 
cago. They  would  bring  up  the  subject  and  tell  me 
they  didn't  see  how  he  could  possibly  marry,  that 
he  didn't  have  enough  money,  something  about  a 
debt  they  owed  him.  I  didn't  take  that  in  very 
thoroughly  at  that  time.  I  didn't  know  the  amount 
of  the  debt  or  the  circumstances. 

Redirect  Examination 

By  Mr.  Taylor: 

When  I  mentioned  "debt  they  owed  him"  I  meant 
a  debt  he  owed  them. 

At  the  time  I  received  the  letter  from  my  father 
in  [7]  1938  announcing  his  intention  to  remarry  he 
was  living  with  my  brother  Edwin.  My  sister  Helen 
was  living  in  Chicago. 

E  ecr  OSS-Examination 
By  Mr.  Hart: 

I  was  married  in  1937.  I  had  known  my  husband, 
Mr.  Will,  for  three  months  prior  to  our  marriage. 

MRS.  ANNA  J.  WYNNE, 

a  witness  for  petitioner,  testified  as  follows: 

Direct  Examination 
By  Mr.  Taylor : 

I  am  a  widow,  59  years  old.    I  am  employed  by 
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the  Globe  Coal  Company,  322  South  Michigan,  do- 
ing general  office  work. 

I  was  in  the  office  with  Edwin  F.  Gillette  for 
many  years.  This  was  the  office  of  the  estate  of 
Edwin  L.  Gillette.  That  office  was  occupied  by 
Edwin  F.  Gillette,  his  brother-in-law  William  S. 
Jenks,  and  an  attorney,  George  B.  Holmes.  I  did 
stenographic  work  and  a  little  bookkeeping  in  con- 
nection with  the  Fernwood  property  that  was  being 
sold  on  payments  and  I  had  the  re-cord  of  that.  That 
was  the  Gillette  estate.  The  Gillette  estate's  other 
affairs  was  the  collection  of  rents  and  leaseholds. 
At  that  time  that  was  from  the  ground  under  the 
Hartford  Building.    They  latter  had  another  one. 

I  was  employed  in  that  office  about  14  or  15  years. 
I  am  not  positive  in  w^hich  year  I  went  there,  it 
w^as  in  1906  or  1907.  I  know  I  was  there  in  1907. 
I  think  I  left  there  in  1920.  Mr.  Gillette  was  still 
associated  with  the  office  when  I  left  but  he  w^asn't 
present.  He  w^as  living  in  California.  I  [8]  think 
he  moved  to  California  about  1917.  Before  Mr.  Gil- 
lette left,  j\Ir.  William  S.  Jenks  really  had  the  most 
to  do  with  the  estate  it  seemed.  When  there  were 
any  i3apers  to  be  signed  in  connection  with  the 
estate,  of  course  'Mr.  Gillette  did  that,  but  Mr.  Jenks 
seemed  to  take  the  lead  in  the  business  end  of  it. 

When  I  first  went  there  Mr.  Gillette  w^as  working 
in  an  architect's  office.  The  architect  was  Howard 
Van  Dorn  Shaw.  Mr.  Gillette  was  with  Mr.  Shaw 
for  about  two  years  after  I  came  there.    He  spent 
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part  time  over  there  and  part  time  in  his  own  office. 
I  understand  that  he  had  the  position  with  Mr. 
Shaw  just  for  experience.  In  general  he  was  doing 
drafting  and  detail  w^ork  in  that  office.  After  he 
left  Mr,  Shaw  he  continued  the  architect  business 
for  himself  associated  with  Mark  Levings.  I  don't 
think  that  lasted  more  than  about  two  or  three  years. 
I  was  in  the  office  from  which  that  business  was  con- 
ducted. It  wouldn't  be  very  easy  to  say  how  much 
time  Mr.  Gillette  devoted  to  the  architect  business 
because  he  had  other  little  interests  that  would 
creep  in,  too.  He  was  interested  in  fraternal  mat- 
ters, fraternities  and  clubs  and  things  like  that  took 
a  lot  of  time.  There  were  a  couple  of  clubs  at  Lake 
Beulah  that  he  had  some  connection  with,  as  officer. 
I  don't  remember  his  title  —  Secretary-Treasurer. 
They  had  a  yacht  club  where  they  had  other  titles, 
Commodore  or  something,  and  he  had  something  to 
do  with  the  collection  of  dues  and  sending  out  no- 
tices for  their  different  affairs.  The  yacht  club 
would  have  their  sailing  races,  and  then  there  [9] 
was  a  country  club  up  there,  Lake  Beulah  Country 
Club.  He  spent  quite  a  lot  of  time  with  their  affairs 
in  the  summertime  when  they  would  have  their 
tennis  tournaments  and  their  golf  tournaments  and 
things  like  that. 

While  I  was  there  Mr.  Gillette  was  editor  for  a 
while  of  the  fraternity  publication  of  Tau  Beta  Pi. 
We  did  a  good  deal  of  the  work  ourselves  in  the 
office  for  that  magazine  and  he  designed  the  cover 
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for  it  and  he  wrote  words  and  music  for  their  song. 
He  would  get  in  touch  with  the  different  fraternity 
members  to  get  articles  for  the  magazine.    It  was 
an  engineering  honorary  fraternity. 

He  was  active  in  another  fraternity,  Theta  Xi. 
They  would  have  luncheons  once  a  week  and  he  was 
very  much  interested  in  calling  up  the  different 
ones  to  attend  the  luncheon  on  the  regular  day. 

The  only  building  that  I  recall  that  he  served  as 
architect  for  was  an  18  apartment  building  at  67th 
and  Paxton  on  the  South  Side.  Then  there  was  an 
alteration  job  on  North  State  Street,  remodeling 
interior  and  exterior.  Then,  of  course,  he  designed 
his  own  house  at  Lake  Bevilah.  They  moved  the 
old  house  over  on  the  lake  front  for  a  boathouse 
and  he  designed  a  new  one. 

I  wouldn't  say  that  he  made  anything  out  of  the 
architectural  business.  I  know  he  had  to  dig  into 
his  own  funds  for  running  the  office. 

At  first  the  rental  checks  from  the  Hartford 
Building  came  to  the  estate  of  Edwin  L.  Gillette. 
Later  that  was  [10]  changed  so  that  Edwin  F.  Gil- 
lette received  one  check  and  Delphine  Gillette  Jenke 
the  other,  each  for  half  of  the  rental  payment. 
Later  on  the  check  for  Edwin  P.  Gillette,  instead 
of  being  made  to  him,  was  made  to  his  wife,  Mabel 
Hyde  Gillette. 

These  checks  were  turned  over  to  his  wife  to 
handle  because  he  had  become  indebted  and  needed 
some  assistance  to  clear  his  debts  and  he  needed  the 
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signature  of  his  wife  on  some  papers.  She  refused 
to  sign  anything  without  consulting  the  Jenks.  Then 
when  the  Jenks  came  in  on  it  they  wouldn't  sign 
anything  to  clear  him  until  he  would  agree  to  have 
his  wife  take  care  of  the  finances.  I  know  about 
this  because  Mrs.  Gillette  came  into  the  office.  I 
don't  know  what  it  was  that  was  to  be  signed;  but 
she  just  wouldn't  sign  it  and  then  she  told  me  later 
that  she  was  sorry  that  she  didn't  know  that  he 
was  getting  himself  into  debt.  She  said,  "If  you 
ever  know  of  anything  again  would  you  please  tell 
me  about  it"? 

I  heard  Mr.  Jenks  say  that  he  did  not  like  the 
architectural  business  that  Mr.  Gillette  was  engaged 
in.  It  was  just  like  throwing  money  away  and  I 
know  he  did  not  approve  of  it.  It  w^as  something 
Mr.  Jenks  did  not  think  Mr.  Gillette  could  afford 
to  do.  It  was  sort  of  more  like  a  hobby  for  him 
and  it  was  a  rather  exj^ensive  one. 

There  was  a  Mr.  Dodson  who  came  into  the  office. 
I  don't  know  just  what  he  was  but  I  would  say  he 
was  a  promoter  and  he  got  Mr.  Gillette  interested 
in  something  that  he  signed  some  notes.  There  were 
notes  that  would  become  due  at  the  bank  and  Mr. 
Gillette  wasn't  able  to  take  care  of  them.  Of  [11] 
course,  the  bank  was  pressing  for  them  and  I  went 
over  to  Mr.  Dodson 's  office  one  day  and  told  him 
about  it  and  he  said,  "Well,  don't  you  worry  about 
it.  I  will  get  you  some  cash."  Mr.  Gillette  was  away 
so  I  went  to  his  office  and  he  gave  me  I  think  it  was 
$1,000  which  I  carried  across  the  street  to  the  bank 
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to  pay  something  on  a  note.  Mr.  Jenks  did  not  know 
about  this  transaction  nntil  Mrs.  Gillette  was 
brought  in  and  she  talked  to  him  about  it.  That  is 
the  occasion  which  brought  to  a  head  this  trans- 
ferring of  Edwin  F.  Gillette's  funds  to  Mabel  Hyde 
Gillette.  Mr.  Jenks  would  remark  sometimes  to  me 
that  Mr.  Gillette  wasn't  handling  things  just  right. 

Cross-Examination 
By  Mr.  Hart: 

I  started  to  work  for  the  Edwin  L.  Gillette  estate 
in  1906.  Edwin  L.  Gillette  was  the  father  of  Edwin 
F.  and  Mrs.  Jenks.  I  was  there  about  14  or  15 
years,  I  think.  I  left  about  1920,  I  would  say. 
Everything  I  have  related  here  deals  with  the 
period  prior  to  1920. 

I  don't  really  know  how  old  Mr.  Jenks  was.  I 
don't  remember  whether  he  was  older  or  younger 
than  Mr.  Gillette.  I  know  there  was  a  difference 
in  age  there  but  I  don't  really  recall.  I  would  think 
though  that  he  was  probably  a  little  older.  I  didn't 
know  at  that  time  how  old  Mr.  Gillette  was. 

Mr.  Jenks  wasn't  really  in  any  business,  just  look- 
ing after  his  wife's  interest  in  the  estate.  He  looked 
after  the  collection  of  rents  on  the  Hartford  Build- 
ing gromid  and  a  piece  of  property  on  Michigan 
Avenue.  I  don't  know  whether  the  [12]  Michigan 
Avenue  property  was  under  lease.  That  wasn't 
under  lease  when  I  first  went  there.  That  lease  was 
made  after  I  came  there.    I  don't  remember  what 
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year.  They  made  a  198-year  lease  on  the  ground. 
The  Hartford  Building  lease  was  made  long  before 
my  time.  That  was  about  1892.  There  wasn't  much 
business  in  collecting  those  rents.  Mr.  Jenks  came 
down  to  the  office  every  day  and  stayed  for  two  or 
three  hours.   He  took  care  of  some  correspondence. 

The  income  from  the  Hartford  Building  lease  was 
$27,000  a  year.  When  the  Michigan  Avenue  build- 
ing was  first  leased,  I  think  the  income  from  it  was 
$10,000  and  then  a  few  years  later  it  was  raised  to 
$12,000.  That  rent  would  be  split  two  ways,  be- 
tween the  Jenks  family  and  the  Gillette  family. 

Mr.  Jenks  at  one  time  was  Treasurer,  I  think, 
of  the  Fairbanks  Company  a  few  years  back. 

Redirect  Examination 

By  Mr.  Taylor: 

Fernwood  is  a  subdivision,  a  part  of  Chi-cago,  on 
the  South  Side.  They  had  lots  and  houses  which 
w^ere  being  sold  on  installment.  That  was  part  of 
the  Gillette  estate.  George  B.  Holmes,  an  attorney 
in  the  office,  had  charge  of  that  at  first  when  I  first 
came  there. 

Recross-Examination 

By  Mr.  Hart : 

This  Mr.  Holmes  is  now  dead.  I  don't  know 
when  he  died,  4,  5,  6  years  ago.   Something  like  that. 
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petitioner,  testified  as  follows:  [13] 

Direct  Examination 
By  Mr.  Taylor: 

I  am  the  widow  of  the  late  Edwin  F.  Gillette  and 
executrix  of  his  estate.  Mr.  Gillette  and  I  were 
married  in  Yuma,  Arizona,  October  29,  1938.  I 
continued  to  live  with  him  as  husband  and  wife 
until  his  death.  Prior  to  my  marriage  I  was  em- 
ployed as  a  French  teacher. 

I  had  known  Mr.  Gillette  since  1931.  During  the 
period  of  tw^o  or  three  years  before  the  marriage 
I  saw  him  at  least  four  times  a  week.  We  were  both 
members  of  two  French  societies.  One  was  the 
Alliance  Fraincaise  which  is  all  over  the  United 
States  and  the  other  w^as  a  small  French  group,  a 
group  of  members  who  w^re  interested  in  French. 
The  small  group  w^as  called  the  Demi-Cercle.  Mr. 
Gillette  w^as  a  very  interested  student  of  French. 
He  had  been  interested  ever  since  his  childhood. 
He  often  read  a  lecture  in  French  to  this  larger 
group,  the  Alliance  Francaise,  that  he  had  written 
himself,  and  he  translated  plays  and  poetry  of  all 
kinds  and  composed  words  for  songs  in  French. 
He  translated  one  whole  book  of  poems,  the  Rubai- 
yat  of  Omar  Khayyam  into  French  and  studied 
Fren<ih  all  the  time.  He  also  spoke  German  and 
Italian. 

He  was  also  active  in  a  men's  glee  club  called  the 
Cauldron  Club  which  was  a  group  of  civic-minded 
men,  and  he  belonged  to  two  fraternities,  Theta  Xi, 
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and  Tau  Beta  Pi  which  was  an  honorary.  After 
we  were  married  he  devoted  much  time  to  the  fra- 
ternity work.  He  continued  for  some  time  to  design 
the  covers  weekly  for  the  Theta  Xi  and  he  had 
always  attended  the  Tau  Beta  Pi.  the  group  meet- 
ing when  they  initiated  the  new  [1-i]  members  for 
the  society.  He  wrote  the  ritual  they  used  for  that. 
During  the  time  I  was  married  to  him  I  should  say 
he  devoted  half  of  his  time  to  those  activities.  We 
also  motored  a  great  deal.  We  motored  all  over 
Southern  California  and  used  to  motor  m  one  day 
up  to  San  Francisco  which  is  450  miles.  He  did  all 
the  driving.  If  we  went  on  picnics  with  our  French 
group  it  was  always  Mr.  Gillette  who  took  half  the 
group. 

He  owned  some  land  near  Estes  Park  in  Colorado. 
There  was  a  great  many  acres.  I  don't  know  how 
large  but  there  was  a  house,  a  mountain  cabin,  a 
two-story  house,  that  he  was  always  interested  in 
fixing  when  it  needed  fixing.  He  liuilt  all  the  trails 
or  a  great  many  of  the  trails  around  the  house  and 
sawed  large  limbs  and  things.  That  was  at  an  alti- 
tude of  9,000  feet.  He  did  that  subsequent  to  our 
marriage.  In  1939  I  wasn't  with  him.  In  1940  we 
were  there  for  some  time  and  he  did  that. 

He  continued  his  activities  in  the  French  groups 
and  singing  groups  up  until  the  time  of  his  last 
illness.  About  a  week  or  ten  days  before  he  died 
he  sang  a  two-hour  concert  standing  with  his  glee 
club  and  he  had  driven  into  Los  Angeles  to  a  Theta 
Xi  luncheon  within  that  week  or  ten  davs. 
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Mr.  Gillette  had  a  very  lia^Dpy  disposition  and  he 
enjoyed  fun  and  hooks  and  he  was  exceedingly  in- 
terested in  people.    He  was  a  very  kind  person. 

During  the  period  I  was  married  to  him  he  had 
no  illinesses  except  one  or  two  colds  prior  to  his 
final  illness.  He  [15]  was  never  attended  profes- 
sionally by  a  physician  prior  to  his  last  illness. 
Though  he  didn't  want  me  to  I  called  a  doctor  the 
morning  he  died.  For  two  or  three  weeks  prior  to 
the  date  of  his  death  he  had  -complained  of  not  feel- 
ing exactly  as  usual.  He  stayed  in  bed  two  days 
before  his  death  feeling  not  just  himself.  He  was 
first  attended  by  the  physician  on  the  date  of  his 
death.  At  that  time  the  physician  told  me  that  his 
kidneys  weren't  functioning  correctly  and  for  him 
to  keep  warm  and  stay  in  bed.  That  was  all  the 
physician  told  me.  That  was  about  10  o'clock  in  the 
morning  and  he  died  about  2  that  day. 

(Petitioner's    Exhibit    6,    certified    copy    of 
death  certificate,  was  received  in  evidence.) 

Interjection  by  Mr.  Hart 

Mr.  Hart:  I  might  say  at  this  time  to  Your 
Honor  that  a  lot  of  the  testimony  that  has  been  put 
in — the  Government  doesn  't  make  much  point  of  the 
health  situation  in  this  case.  Mr.  Gillette,  as  far  as 
we  know,  considering  his  age  at  the  time  this  trans- 
fer was  made,  was  healthy  according  to  that  age. 

The  Court :  You  mean  that  you  are  satisfied  that 
no  further  evidence  need  be  put  on  as  to  his  condi- 
tion of  health? 
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Mr.  Hart:     That  is  right. 

The  Court:  I  am  not  pressing  you  to  do  that, 
you  understand,  but  you  have  made  an  indication, 
and  if  that  is  what  you  mean,  we  don't  need  to  take 
any  further  [16]  time  on  it.  It  is  up  to  you,  of 
course. 

Mr.  Hart:    Well,  I  will  take  that  responsibility. 

The   witness   continued  as  follows: 

Mr.  Gillette  at  the  time  of  his  death  was  81  years 
and  two  months. 

Prior  to  the  marriage  I  had  met  Edwin  and  Helen 
and  Marietta  and  Hyde.  I  had  also  met  Mr.  and 
Mrs.  Jenks.  I  first  met  them  in  Pasadena.  The 
first  time  I  met  Hyde  Gillette  w^as  at  the  University 
Club  in  Chicago  on  June  23,  1938.  I  was  in  Chicago 
at  that  time  just  long  enough  for  luncheon  and  to 
take  the  train  that  evening  for  the  East.  I  next 
returned  to  Chicago  in  early  September  on  my  way 
back  to  California  and  stopped  to  visit  some  friends 
in  Kenilworth,  Illinois. 

Prior  to  the  time  I  came  to  Chicago  in  June 
1938,  Mr.  Gillette  and  I  discussed  the  subject  of 
the  attitude  of  the  menibers  of  his  family  to  the 
marriage.  He  told  me  that  his  own  children  were 
pleased  with  the  idea  but  that  Mr.  and  Mrs.  Jenks 
were  not  pleased.  I  was  not  concerned  about  that. 
I  didn't  know  there  was  any  reason  to  be  con- 
cerned. Mr.  Gillette  indicated  that  the  reason  Mr. 
and  Mrs.  Jenks  had  some  objections  to  the  marriage 
was  that  he  owed  them  quite  a  large  sum  of  money, 
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a  debt  contracted,  but  no  mention  was  made  of  the 
sum  or  how  the  debt  was  contracted  or  anything  of 
that  kind. 

Prior  to  the  time  I  came  East  I  did  not  know 
the  source  or  extent  of  Mr.  Gillette's  income.  I 
knew  he  owned  his  home  in  Pasadena  and  I  heard 
him  speak  of  Lake  Beulah,  because  [17]  he  had  gone 
there  nearly  every  summer.  Nothing  had  been  said 
to  me  by  him  prior  to  the  time  I  came  to  Chicago 
in  June  1938  about  a  prenuptial  agreement.  Mr. 
Gillette  suggested  that  I  meet  Hyde  on  my  way 
East  because  I  was  anxious  to  have  met  all  of  his 
family  before  we  decided,  before  we  married.  The 
time  I  met  Hyde  I  spent  just  luncheon  with  him, 
maybe  an  hour  and  a  half.  He  said  that  he  was 
pleased  that  the  marriage  was  to  take  place.  He 
seemed  very  friendly  about  it.  He  told  me  that. 
Mr.  and  Mrs.  Jenks  weren't  pleased  about  the  idea 
of  the  marriage  from  a  financial  point  of  view.  He 
mentioned  the  debt  or  a  large  debt  and  said  that  the 
Jenks  felt  that  his  father  couldn't  take  on  any  extra 
expenses.  He  said  that  possibly  his  father  and  I 
wouldn't  be  interested  in  coming  to  Lake  Beulah 
as  regularly  and  that  the  upkeep  of  the  place  was 
quite  a  burden  and  that  some  arrangement  could 
be  arrived  at  that  we  could  just  go  up  as  guests 
once  in  a  while.  I  told  him  that  I  would  prefer 
to  have  it  that  way  rather  than  continue  the  upkeep, 
continue  to  have  joint  ownership  and  have  two 
families  run  one  establishment. 
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I  wasn't  concerned  about  the  attitude  of  Mr.  and 
Mrs.  Jenks  because  I  thought  that  possibly  some 
arrangement  could  be  worked  out  whereby  they 
would  be  satisfied.  It  seemed  better  for  someone 
to  try  to  find  a  way  of  taking  the  objection,  from  a 
financial  point  of  view,  out  of  the  picture.  I  had 
no  desire  to  interfere  in  any  way  w^ith  any  financial 
arrangement  Mr.  Gillette  had  with  the  Jenks. 

The  subject  of  an  antenuptial  agreement  was  not 
mentioned  at  that  first  meeting  with  Hyde  Gillette. 
The  subject  was  first  mentioned  to  me  by  Mr. 
Gillette  when  he  came  to  Kenilworth,  Illinois  to 
spend  a  week-end  when  I  was  visiting  tliere.  That 
was  the  17th  and  18th  of  September,  1938.  I  did 
not  discuss  the  subject  of  an  antenuptial  agreement 
with  him  on  that  occasion.  He  told  me  that  Hyde 
and  Mr.  Will  were  writing  up  some  papers  to  that 
effect.  We  didn't  discuss  the  agreement  at  alL 
The  antenuptial  agreement  was  signed  by  me  and 
Mr.  Gillette  in  Hyde's  office.  Mi-.  Gillette,  Hyde 
and  Mr.  Will  were  present.  I  had  no  objections 
whatever  to  signing  it.  At  that  time  Mr.  Will  sug- 
gested that  I  ought  to  have  a  lawyer  to  look  over 
the  papers  in  my  interest.  I  didn't  obtain  one 
because  I  didn't  feel  that  it  was  necessary.  The 
jjapers  which  I  signed  and  which,  of  course,  I  read 
and  which  were  explained  to  me  before  I  signed 
them  mentioned  that  the  Hartford  Building  and 
the  Michigan  Avenue  property  had  been  transferred 
to  Hyde  Gillette  as  trustee.    I  did  not  discuss  any 
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of  these  transfers  with  Mr.  Gillette  prior  to  the 
Vv^eek-end  he  showed  me  the  proposed  antenuptial 
agreement.  When  I  read  the  papers  at  the  office 
I  realized  that  Mr.  Gillette's  one-half  interest  in 
the  Hartford  Building  and  the  Michigan  Avenue 
property  had  been  transferred  to  Hyde  Gillette  in 
trust  and  that  his  one-half  interest  in  the  Lake 
Beulah  summer  home  had  been  transferred  to  the 
Gill^.tte  children. 

Cross-Examination 
By  Mr.  Hart : 

I  first  met  Mr.  Will  that  day  in  Hyde's  office  in 
September,  1938.  I  first  met  my  husband  in  1931. 
From  that  time  I  always  saw  him  at  our  French 
meeting  which  was  every  Friday  afternoon  during 
eight  months  of  every  year.  He  proposed  marriage 
to  me  on  April  6,  1938.  We  did  not  discuss  business 
matters  then.  He  and  I  never  discussed  business 
matters.  He  never  definitely  discussed  the  debt  due 
Mrs.  Jenks.  But  just  before  I  came  East  he  seemed 
upset  one  day  and  when  I  asked  him  what  it  was 
he  said  his  sister  was  annoyed  at  the  idea  of  his 
marriage  when  he  wrote  the  family  that  he  was 
hoping  to  get  married.  That  was  either  in  late 
May  or  very  early  June  1938  before  I  left  to  come 
East.  At  that  time  I  believe  he  told  me  that  the 
debt  was  one  of  long  standing.  I  believe  he  said 
that  he  was  behind  on  interest  and  that  the  pressure 
for  payment  came  when  the  possibility  of  marriage 
came  up. 


Commissioner  of  Internal  Revenue  133 

(Testimony  of  Mrs.  Harriette  O'Neil  Gillette.) 

He  didn't  discuss  the  making'  of  a  will  with  me. 
I  don't  know  who  drew  the  will.  The  other  day  I 
believe  I  was  told  that  he  drew  it  himself.  Of  my 
own  knowledge  I  didn't  know  that  he  had  made  a 
will.   He  didn't  discuss  it  with  me  at  all. 

Mr.  Gillette  was  devoted  to  his  children.  He  was 
very  fond  of  them.  They  were  an  exceptionally 
close  family.  I  never  heard  of  any  friction  between 
any  of  the  children  and  Mr.  Gillette.  A  long  time 
before,  several  years  before  our  marriage,  I  saw 
Mr.  Jenks  and  Mr.  Gillette  together  in  Pasadena. 
I  never  heard  them  quarrel  but  I  saw  very  little 
of  them  together,  at  a  dinner  party  or  something 
of  that  kind.  Mr.  [20]  Gillette  and  Mrs.  Jenks  were 
a  very  devoted  brother  and  sister.  He  had  no  other 
brothers  or  sisters  living. 

I  did  not  have  an  attorney  represent  me  when 
these  antenuptial  contracts  were  being  signed.  I 
don't  believe  you  marry  a  man  if  you  haven't  con- 
fidence that  he  is  doing  things  the  right  way  and  his 
son  too.  I  read  the  antenuptial  agreement  before  I 
signed  it.  They  explained  to  me  what  property  was 
transferred  to  Mr.  Hyde  Gillette  as  trustee  and 
what  the  terms  of  the  tw^o  trusts  were  so  I  could 
understand  the  reason  the  transfers  were  being 
made.  I  understood  that  when  my  husband  died  I 
was  to  get  $1,500  a  year  for  life  from  the  Michigan 
Avenue  property.  That  was  explained  to  me.  I 
don't  remember  whether  it  was  my  suggestion  or 
the  suggestion  of  someone  else  that  that  sum  be  in- 
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eluded  in  the  trust  respecting  the  Michigan  Avenue 
property. 

Prior  to  a  few  days  before  Mr.  Gillette's  death  he 
wasn't  seriously  ill  at  any  time. 

HYDE  GILLETTE 

a  witness   for  the  petitioner,  testified   as  follows: 

Direct  Examination 
By  Mr.  Taylor : 

I  am  42  years  old.  I  am  the  son  and  the  oldest 
child  of  the  deceased,  Edwin  F.  Gillette.  My  brother 
Edwin  is  39,  three  years  younger  than  I.  My  sister 
Helen  is  38.  I  live  in  Barrington,  Hlinois.  I  lived 
in  Chicago  from  the  time  I  was  born  until  my  family 
went  to  Pasadena  in  1917.  I  lived  in  [21]  Pasadena 
from  1917  until  1922  when  I  started  going  East  to 
school.  I  returned  to  Chicago  to  make  it  my  per- 
manent residence  when  I  finished  school  in  1930 
and  have  lived  in  and  around  Chicago  since  that 
time  except  when  I  was  in  the  Navy.  I  graduated 
from  Princeton  in  1928  and  from  the  Harvard 
School  of  Business  Administration  in  1930.  I  am 
presentlj^  engaged  in  the  investment  banking  busi- 
ness and  have  been  in  that  business  since  the  fall  of 
1930.  Li  the  firm  in  which  I  work  I  am  manager 
of  the  public  utility  buying  de])artment.  I  have 
supervisory  responsibility  over  the  research  depart- 
ment, which  has  its  own  manager,  and  I  have  super- 
visory responsibility  over  the  investment  ad^dsdry 
department,  which  also  has  its  own  manager. 
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I  recall  nothing  whatsoever  of  my  father's  busi- 
ness activities  before  he  moved  to  California  in 
1917  except  one  visit  I  made  to  his  office  when  I  was 
a  little  boy  in  which  he  showed  me  his  drawing 
boards.  He  was  not  engaged  in  any  business  after 
he  moved  to  California.  He  established  his  home 
there  in  1917.  My  father  graduated  from  Rens- 
selaer Polytechnic  Institute  at  Troy,  New  York 
in  1885  and  20  years  later  graduated  from  Armour 
Institute  with  an  engineering  degree  and  started  the 
practice  of  the  profession  of  architecture  in  1906. 
After  my  father  moved  to  California  during  the 
period  I  lived  with  my  family  prior  to  going  East 
to  school,  my  father  had  a  great  many  interests 
based  primarily  on  the  talents  which  he  had.  One 
was  his  talent  for  design  and  [22]  in  employing  and 
enjoying  that  talent  he  spent  a  great  many  hours 
at  his  desk  drawing  cover  designs  for  his  fraternity 
magazine.  Another  talent  which  he  had  that  gave 
him  pleasure  in  his  retirement  was  one  for  langu- 
ages. He  read  German  and  he  spoke  it  fluently 
and  he  read  a  great  deal  of  French.  He  wrote 
French  poetry  for  his  own  amusement  and  trans- 
lated English  verses  into  French.  His  interest  in 
photography  perhaps  arose  from  two  trips  he  took 
around  the  world  earlier  in  his  life  on  which  he 
had  taken  several  volumes  of  pictures.  He  was 
active  in  the  Cauldron  Club  and  its  affiliate,  the 
Cauldron  Singers,  and  he  had  a  membership  in  the 
Valley   Hunt   Club,   a   tennis   and   swimming   club 
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which  he  joined  for  his  children's  sake.  He  spent 
a  great  amount  of  time  in  his  workshop  because  he 
was  very  skilled  with  tools  and  from  time  to  time 
made  pieces  of  cabinet  work.  He  enjoyed  motoring 
and  walking.  He  wrote  quite  a  few  letters  in  con- 
nection with  his  fraternity  affairs  in  which  he  was 
a  very  prominent  member. 

The  Court:  Mr.  Taylor,  I  don't  want  to  inhi])it 
you  in  the  slightest  degree  in  making  your  case  but 
it  has  become  apparent  some  time  ago  that  this 
gentleman  was  of  a  somewhat  artistic  nature  rather 
than  a  business  man ;  that  he  didn  't  tend  to  business 
very  much;  that  he  had  an  income.  Now  he  cer- 
tainly has  made  that  impression  on  my  mind  long 
ago,  in  the  absence  of  countervailing  evidence.  In  the 
absence  of  evidence  to  contradict  that,  there  is  [23] 
no  use  in  accumulating  evidence  along  that  line. 

Mr.  Hart:  The  evidence  shows  that  this  man  had 
a  large  income  up  until  1933  and  that  it  wasn't 
necessary  for  him  to  have  a  bread  and  butter  job 
and  he  didn't  have  one. 

The  Court :  I  think  the  facts  concerning  the  kind 
of  existence  he  lived  are  already  established. 

Mr.  Taylor:  I  am  satisfied  to  let  that  subject 
drop  at  this  point  in  view  of  that  situation. 

The  witness  continued  as  follows: 

As  far  back  as  I  can  remember  mj'  mother  handled 
the  finances  of  our  family.  I  remember  that  she 
was  the  one  who  signed  checks  that  were  sent  to  me 
at  school  beginning  in  1922. 

I  am  the  Hvde  Gillette  named  as  trustee  in  the 
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transfers  of  one-half  interest  from  my  father  of 
the  Hartford  Building  trust  and  the  Michigan  Ave- 
nue property  in  trust.  I  am  still  acting  as  trustee 
under  those  instruments.  My  father  and  Mrs.  Jenks 
acquired  their  respective  one-half  interests  in  those 
properties  by  inheritance  from  their  father  in  1892. 

Petitioner's  Exhibit  7,  the  lease  of  the  Michigan 
Avenue  property,  was  admitted  in  evidence. 

Petitioner's  Exhibit  8,  a  photostatic  copy  of  the 
lease  on  the  Hartford  Building,  was  admitted  in 
evidence. 

The  witness  resumed  as  follows : 

The  Hartford  Building  is  located  on  two  pieces 
of  property  one  of  which  is  owned  one-half  by  Mr. 
Gillette  and  [24]  the  other  half  by  Mrs.  Jenks  and 
the  other  piece  of  property  by  the  Northern  Trust 
Company  as  trustee  for  the  Elizabeth  A.  Ware 
Estate.  It  is  a  fourteen-story  office  building  of  old 
construction  located  in  the  loop.  The  99-year  lease 
made  in  1892  was  not  in  effect  at  the  time  my  father 
transferred  his  undivided  one-half  interest  in  that 
property  to  me.  It  had  been  cancelled  as  a  result  of 
forfeiture  in  1933.  The  gromid  rent  paid  to  my 
father  and  my  aunt  on  the  Hartford  property  was 
defaulted  as  of  February  1,  1933  and  the  lease  w^as 
declared  forfeited.  It  was  necessary  to  take  the 
matter  to  the  Municipal  Court  to  obtain  possession 
and  possession  was  obtained  on  December  1,  1933. 
I  handled  the  matter  and  consulted  with  Wilson  & 
Mcllvaine.    After  possession  had  been  regained  of 
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the  building  I  obtained  a  firm  of  building  managers 
to  operate  it.  I  also  negotiated  an  operating  agree- 
ment with  the  Northern  Trust  Company  so  that  the 
building  could  be  operated  amicably.  It  was  also 
necessary  to  negotiate  a  mortgage  for  $85,000  to  pay 
off  taxes  which  had  accrued  for  .some  years  through 
nonpayment  by  the  lessee  of  those  taxes.  The  build- 
ing managers  placed  a  manager  in  the  building  to 
negotiate  leases,  to  make  expenditures  for  upkeep 
and  operation  and  to  collect  rents  from  the  tenants. 
They  rendered  monthly  reports  to  the  Gillette  family 
whom  I  represented.  I  took  over  the  management  of 
the  Hartford  Building  under  powers  of  attorney 
from  my  aunt,  Mrs.  Jenks,  and  from  my  father. 

The  following  documents  were  identified  by  the 
witness  and  admitted  in  evidence:  [25] 

Petitioner's  Exhibit  9  is  the  power  of  attorney 
from  my  father  to  which  I  just  referred. 

Petitioner's  Exhibit  10  is  the  power  of  attorney 
w^hich  I  received  from  Mrs.  Jenks.  It  also  runs  to 
A¥illiam  S.  Jenks,  her  husband,  as  well  as  to  me. 

The  witness  resumed  as  follows: 

After  I  received  the  power  of  attorne.y  Mr.  Jenks 
consulted  with  me  quite  frequently  at  my  office  in 
regard  to  the  management  of  the  building.  Mrs. 
Jenks  didn't  consult  with  me  at  all  as  she  vv^as 
leaving  her  her  affairs  in  Mr.  Jenks'  hands  to  be 
handled  by  him  and  my  father  left  the  matter 
entirely  in  my  hands. 

The  net  receipts  from  the  building  after  oper- 
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ating  expenses  and  charges  for  taxes  were  dis- 
tributed by  the  building  manager  upon  the  order  of 
the  owners  for  the  purpose  of  paying  interest  on 
the  mortgage  and  attorneys'  fees  and  the  balance 
was  retained  by  them  as  a  small  reserve  for  emer- 
gency rehabilitation  of  a  very  run-down  property. 
From  December  1,  1933  until  the  transfer  of  the 
Hartford  Building  by  my  father  to  me  as  trustee 
all  checks  were  made  out  by  the  building  manager 
to  the  estate  of  Edwin  L.  Gillette,  which  was  merely 
the  family  banking  account  and  which  paid  the 
interest  on  the  mortgage  and  the  attorneys'  fees. 
In  1938  two  checks  were  made  payable  to  Mrs. 
Jenks  and  Mr.  Gillette  personally.  The  first  one 
in  January  gave  them  each  $310  and  one  in  August 
gave  them  each  $593,  which  was  the  only  money 
either  of  them  received  from  the  Hartford  Building 
for  their  personal  use.  [26] 

Petitioner's  Exhibit  11  was  identified  and  re- 
ceived in  evidence,  the  witness  testified  in  relation 
thereto  as  follows:  This  exhibit  dated  June  2,  1948 
was  prepared  by  me  from  the  monthly  records  fur- 
nished me  by  the  building  manager.  It  is  simply  a 
record  of  the  distributions  made  by  them  from 
December  1,  1933  through  the  end  of  1938  showmg 
the  date  of  each  distribution  and  the  jjurpose  for 
which  it  was  made. 

The  Michigan  Avenue  property  is  a  piece  of  land 
with  approximately  a  60  feet  frontage,  200  feet 
deep,  in  the  100  block  on  Michigan  Avenue.   It  had 
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a  small  two-story  building  on  it  erected  by  the 
lessees.  It  was  owned  one-half  by  my  aunt  Mrs. 
Jenks  and  one-half  by  my  father,  and  was  under 
a  198-year  lease  made  in  1909  eximing  2007  for  a 
term  of  $12,000  a  year.  I  first  knew  something 
about  this  property  when  I  took  over  the  manage- 
ment of  the  Hartford  Building  for  my  father  and 
my  aunt  in  1933  but  I  became  intimately  acquainted 
with  the  affairs  in  comiection  with  this  property 
in  the  spring  of  1939.  At  that  time  the  Michigan 
Avenue  property  lease  contained  a  provision  that  an 
office  building  should  be  erected  on  the  premises  by 
the  lessee  within  20  years  after  the  lease  was  made, 
which  would  be  in  1929.  In  1928  the  lessees  obtained 
an  extension  of  10  years  of  the  period  during  which 
they  would  have  to  erect  an  office  building  or  until 
1939.  If  they  did  not  erect  a  building  by  March  1, 
1939  they  would  have  to  put  in  escrow  $100,000  in 
securities.  In  1931  the  lessees  apjDroached  my  uncle, 
Mr.  Jenks,  and  negotiated  an  agreement  to  purchase 
the  property.  [27] 

The  witness  identified  the  following  documents 
which  were  duly  received  in  evidence,  and  further 
testified  as  follows : 

Petitioner's  Exhibit  12.  This  document  dated 
January  26,  1931  is  an  extension  agreement  be- 
tween my  family  and  the  Lehmann  family  who  are 
the  lessees  of  the  Michigan  Avenue  property,  ex- 
tending the  date  when  a  building  had  to  be  erected 
under  the  lease  until  1939  or  in  lieu  thereof  putting 
up  $100,000. 
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Petitioner's  Exhibit  13  is  the  option  to  purchase 
dated  January  26,  1931  between  my  family,  the 
owners  of  the  Michigan  Avenue  property,  and  the 
Lehmann  family,  the  then  lessees.  I  recognize  the 
signatures  of  my  father,  mother,  aunt  and  uncle. 

Petitioner's  Exhibit  14.  This  document  dated 
January  26,  1931  is  a  bond  given  by  my  family  to 
the  lessees  of  the  Michigan  Avenue  property  that 
they  will  make  delivery  and  give  good  title  to  the 
Michigan  Avenue  property  under  the  option  to 
purchase  if  the  lessees  desire  to  exercise  the  option. 
I  recognize  the  signatures  of  my  father  and  my  amit. 

Petitioner's  Exhibit  15:  This  document  also 
dated  January  26,  1931  is  the  trust  deed  securing  the 
bond,  which  has  been  introduced  in  evidence  as 
Petitioner's  Exhibit  14,  made  by  my  family  to  the 
lessees  of  the  Michigan  Avenue  property,  and  it  is 
signed  by  my  father  and  my  aunt  whose  signatures 
I  recognize.  [28] 

On  March  1,  1939  the  lessees  of  the  Michigan 
Avenue  property  advised  us  that  they  desired  to 
exercise  their  option  and  the  transactions  incident 
to  the  exercise  were  completed  within  a  couple  of 
months.  That  involved  the  payment  of  $150,000 
to  Mrs.  Jenks  and  $150,000  to  Hyde  Gillette,  trus- 
tee. I  participated  very  actively  in  carrying  out 
Mrs.  Jenks'  and  Mr.  Gillette's  end  of  that  transac- 
tion, consulting  with  Wilson  &  Mcllvaine,  attorneys 
who  handled  the  legal  details.  At  the  time  my  father 
transferred  his  one-half  interest  in  the  Michigan 
Avenue  property  to  me  in  trust  I  had  no  knowledge 
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that  this  option  to  purchase   would  be   exercised. 

During  the  1930s  my  father's  chief  sources  of 
income  were  from  these  two  leases.  Prior  to  1930, 
from  1920  to  1930,  his  chief  source  of  income  was 
also  from  the  two  leases. 

The  indebtedness  wdiich  I  as  trustee  assumed 
under  the  trust  instrument  conveying  to  me  my 
father's  one-half  interest  in  Hartford  Building 
was  a  note  that  my  father  had  given  my  aunt  in  the 
amount  of  $41,650  and  accrued  interest  on  that  in 
the  amount  of  approximateh^  $4,000.  This  document 
which  you  hand  me  is  the  note  for  $41,650,  the 
indebtedness  of  which  I  assumed  as  trustee  of  that 
trust.  This  indebtedness  was  the  renewal  of  a  note 
dated  in  1931  for  $34,000  given  by  my  father  to  my 
aunt  plus  interest  accrued  to  December  23,  1936, 
the  date  of  the  note  for  $41,650.  The  second  docu- 
ment for  $34,000  dated  June  23,  1931  is  the  note 
signed  by  my  father  to  my  aunt  as  just  stated.  It 
is  the  origin  of  the  $41,650  note.  [29] 

This  third  document  which  you  hand  me  I  became 
familiar  with  for  the  first  time  when  I  assumed  the 
indebtedness  of  my  father  to  my  aunt,  as  trustee 
under  the  Hartford  trust.  The  signatures  on  it  are 
the  signatures  of  my  father,  Edwin  F.  Gillette,  and 
my  mother,  Habel  Hyde  Gillette. 

Petitioner's  Exhibit  16,  the  note  for  $41,650  dated 
December  23,  1936,  was  admitted  in  evidence. 

Petitioner's  Exhibit  17,  the  note  for  $34,000 
dated  June  23,  1931,  was  admitted  in  evidence. 
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Petitioner's  Exhibit  18,  a  document  dated  June  5, 
1921  signed  by  Edwin  F.  Gillette  and  Mabel  Hyde 
Gillette,  was  admitted  in  evidence. 

PETITIONER'S  EXHIBIT  NO.  18 

Edwin  F.  Gillette 

691  La  Loma  Road 

Pasadena,  California 

June  5,  1921. 
In  consideration  of  my  sister,  Delphine  Gillette 
Jenks,  joining  me  in  making  a  mortgage  on  the 
S.W.  corner  of  Dearborn  and  Madison  Streets, 
owned  jointly  by  us,  for  $70,000.00  for  five  years 
®5%%,  I  hereby  declare  that  the  proceeds  of  said 
mortgage  being  entirely  for  my  personal  use,  I  will 
reimburse  the  said  Delphine  G.  Jenks,  should  she, 
at  any  time,  be  obliged  to  use  any  of  her  funds  to 
pay  either  the  principal  of  said  mortgage  or  the 
interest  thereon. 

/s/  EDWIN  F.  GILLETTE. 

/s/  MABEL  HYDE  GILLETTE. 

The  above  agreement  is  hereby  extended  to  cover 
renewal  of  said  loan  for  five  (5)  years  <a)  5%  from 
June  23,  1926,  the  conditions  being  unchanged. 

/s/  EDWIN  F.  GILLETTE. 
/s/  MABEL  HYDE  GILLETTE. 
The  notation  on  the  back  of  Petitioner's  Exhibit 
17,  the  note  for  $34,000,  are  interest  payments  made 
through  June  23,  1932.  There  is  also  the  statement 
that  a  new  note  for  $41,650  was  received  on  Decem- 
ber 23,  1936.   The  notations  are  signed  by  Delphine 
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G.  Jenks  whose  signature  I  recognize.  The  notations 
were  on  the  document  when  it  came  into  my  posses- 
sion. They  show  interest  payments  7/23/1931  and 
June  23,  1932  of  about  $850  each  which  is  interest, 
I  believe,  at  5%  on  $34,000  on  a  semi-annual  basis. 
The  notations  are  in  the  handwriting  of  my  uncle 
and  the  signature  is  that  of  my  aunt. 

At  the  time  my  father  transferred  to  me  one- 
half  interest  in  the  Hartford  Building  in  trust  there 
was  no  mortgage  on  the  building  other  than  the 
$85,000  mortgage  which  I  negotiated.  [30] 

PETITIONER'S  EXHIBIT  19 

September  17,  1938. 
Mr.  Edwin  F.  Gillette, 
Lake  Beulah,  Wisconsin. 

Dear  Mr.  Gillette : 

You  have  just  conveyed  to  the  undersigned  as 
Trustee  your  undivided  one-half  interest  in  certain 
real  estate  at  the  Southwest  Corner  of  Madison  and 
Dearborn  Streets,  Chicago,  Illinois,  known  as  the 
Hartford  Building,  and  in  the  trust  indenture  the 
undersigned  as  Trustee  has  assumed  and  agreed  to 
pay,  but  onh'  out  of  the  assets  of  the  trust  estate, 
your  indebtedness  to  your  sister,  Mrs.  William  S. 
Jenks.  In  further  evidence  of  such  assumption,  the 
undersigned  as  Trustee  under  said  indenture  hereby 
agrees  to  indemnify  and  save  you  harmless  from  any 
loss  resulting  from  any  action  which  may  be  brought 
by  Mrs.  William  S.  Jenks  or  her  heirs,  executors, 
administrators  or  assigns  to  collect  from  you  per- 
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sonally  the  said,  indebtedness  which  the  undersigned 

as  Trustee  has  assumed  as  aforesaid  or  any  interest 

thereon. 

Yours  very  truly, 

/s/  HYDE  GILLETTE, 

Not  individually  but  only  as  Trustee  under  the  Trust 
Indenture  above  referred  to. 

Filed  T.  C.  U.  S.  June  10,  1948. 

Petitioner's  Exhibit  19  was  admitted  in  evidence 
and  the  witness  testified  in  respect  thereof  as  fol- 
lows. This  is  a  letter  addressed  to  Edwin  F.  Gillette 
dated  September  17,  1938  and  signed  by  me  as 
trustee,  stating  that  I  would  save  my  father  harm- 
less from  any  loss  resulting  from  any  action  that 
might  be  brought  by  Mrs.  Jenks  or  her  heirs  under 
the  indebtedness  which  I  had  assumed  and  which 
he  previously  owed  her.  That  is  the  indebtedness 
mentioned  in  the  trust  instrument.  The  language 
of  the  Hartford  Building  trust.  Exhibit  1,  refers 
to  an  indebtedness  assumed  by  the  trustee  of  $40,000 
whereas  the  note.  Petitioner's  Exhibit  16,  is  in  the 
amount  of  $41,650.  The  language  in  the  trust  was 
used  because  the  note  was  in  Mrs.  Jenks'  safety 
deposit  box  and  she  was  at  her  country  home  at 
Lake  Beulah  when  the  indenture  was  drawn  and 
said  she  would  give  us  the  exact  figure  as  soon  as 
she  returned  to  Chicago. 
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PETITIONER'S  EXHIBIT  20 

Edwin  Eraser  Gillette 

691  La  Loma  Road 

Pasadena,  California 

Mother's  Day, 
May  8,  1938. 
Dear  Hyde: 

Aunt  Delpliine  may  have  surmised,  from  my  last 
letter,  that  an  unusual  event  might  occur,  but  this 
will,  no  doubt  come  to  you  as  a  most  unexpected 
surpise  to  the  effect  that  Harriette  O'Neil  and  I 
are  deeply  in  love  with  each  other,  but  though  having 
repeatedly  urged  her  to  marry  me,  she  hesitates  in 
our  becoming  engaged,  from  a  very  natural  sensi- 
tiveness in  coming  into  our  long  established  family 
where  there  might  be  the  slightest  suggestion  of 
being  considered  an  interloper  whose  presence  would 
not  be  entirely  welcome  to  everyone. 

Also,  having  lived  as  a  bachelor  girl,  for  so  many 
years,  she  hesitates  in  giving  up  that  freedom  and 
independence  which  she  has  so  long  enjoyed,  and 
which  may  be  readily  understood.  I  fear  that  it 
may  require  a  great  amount  of  persuasion  to  induce 
her  to  change  her  mind,  in  spite  of  our  mutual  fond- 
ness. Nor  is  she  in  favor  of  even  so  short  a  visit  as 
a  couple  of  days  at  "Narasaki",  upon  her  return 
from  eastern  visits,  about  the  end  of  September,  to 
be  "looked  over",  as  she  so  aptly  terms  it.  I  sug- 
gested that  such  might  also  be  an  opportunity  for 
her  to  do  some  ''looking  over"  herself,  but  her  only 
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definite  assurance  was  that  she  desired  more  time 
for  a  calmer  consideration  of  the  subject,  and  that 
she  would  give  me  her  answer  in  the  fall,  which 
period  I  shall  await  as  patiently  as  possible.  I  feel, 
in  my  inmost  heart,  that  I  cannot  be  truly  happy 
again,  alone. 

In  view  of  the  conditions,  I  should  devoutly  wel- 
come any  j^roceedure  which  might  tend  to  overcome 
her  diffidence  in  meeting  the  assembled  members  of 
our  family  when  so  fine  an  opportunity  offers.  Per- 
haps a  reassuring  letter  from  each  might  bring  a 
solution. 

We  are  merely  two  lovers  who  are  seeking  such 
happiness  as  may  be  found,  at  this  late  day,  but  who 
seem  to  be  held  back  by  certain  conventions,  as  well 
as  by  the  uncertainty  of  her  welcome.  Could  she  but 
find  out  what  a  really  nice  family  is  ours,  after  all, 
she  might  be  induced  to  throw  in  her  lot  with  us, 
eventually. 

Harriette's  birthday  which  we  shall  celebrate  on 
the  18th  of  this  month,  when  she  will  reach  forty- 
one,  shows  an  unfortunate  disparity  between  our 
ages,  but  our  spirits  seem  to  be  equally  young  in 
our  ideals  and  future  outlook,  a  similar  background 
of  education,  an  identical  interest  in  languages,  art, 
music,  drama  and  literature,  she  being  a  much 
greater  reader  than  I.  As  a  matter  of  possible  im- 
portance to  some,  we  may  each  boast  of  equally 
ancient  and  honorable  lineage,  hers  dating  back  to 
Kings  of  Ireland,  than  which  no  ancestry  is  much 
older.   Her  stepfather  is  a  teacher  of  and  lecturer 
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on  music,  and  her  mother  was  formerly  a  singer  in 
concert  and  opera.  Curiously  enough,  she  has  the 
names  of  both  of  my  darling  little  grand-daughters : 
Harriette  and  Marie. 

Ted  came  over  Saturday  noon,  to  obtain  a  copy 
of  his  Birth-Certificate,  in  order  to  api:)ly  for  pass- 
port, as  he  has  been  invited  to  go  to  Paris  with  Mr. 
Sturges,  on  a  seven-w^eeks  trip,  to  start  as  soon  as 
Paramount  will  let  him  go,  in  order  to  write  a 
script  over  there.  I  took  the  occasion  to  let  Ted 
know  of  my  hopes  and  ambitions,  in  regard  to 
Harriette,  and  he  showed  great  delight  and  enthusi- 
asm, wishing  me  all  sorts  of  luck  and  hapjoiness, 
saying  that  I  was  "getting  young  again."  So  at 
least  one  member  of  our  little  family  is  happily 
"on  our  side."  It  now  remains  to  be  seen  as  to 
how  all  the  others  will  take  it,  and  I  shall  anxiously 
await  their  verdict.  I  shall  not  let  Harriette  know 
of  my  having  written  this  letter  until  "the  returns 
are  all  in",  to  obtain  which  I  am  sending  an  identical 
letter  to  all  of  your  children,  for  your  mature  and 
individual  study. 

Harriette  has  been  teaching  since  she  was  eigh- 
teen, bravely  and  independently,  through  many  vis- 
cissitudes  and  discouragements,  as  did  your  dearest 
Mother,  having  had  a  solid  foundation  for  her  chosen 
profession  through  a  fine  education  abroad,  in 
French,  in  which  she  i^articularly  excelled,  as  well 
as  in  German,  Italian  and  Music.  She  has  a  fine 
sense  of  proportion,  and  fully  appreciates  the  value 
of  money,  a  useful  acquirement,  gained  through  her 
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endeavors  at  self-support.  She  is  blessed  with  an 
analytical  mind,  a  keen  sense  of  humor,  a  delightful 
personality,  an  innate  kindliness  with  a  correspond- 
ing" thoughtfulness  for  others,  besides  a  deep  loyalty 
to  her  friends,  her  pupils  and  her  work. 

She  is  cosmopolitan  in  her  outlook,  with  a  strictly 
modern  view-point,  lacking  in  unnecessary  Mid- Vic- 
torian inhibitions,  and  perhaps  as  important  as  any 
of  her  other  qualities,  her  manners  are  delightful. 
She  is  gracious,  graceful  and  vivacious,  has  a  cul- 
tivated and  refined  speech,  aristocratic  and  expres- 
sive hands,  a  delicate  mouth,  short  wavy  brovm 
hair,  changeable  hazel-blue  laughing  eyes,  and  is 
altogether  lovely  and  loveable,  as  I  see  her. 

My  very  informal  and  intimate  pictures  of  her, 
which  I  inclose,  are  intended  strictly  for  our  family 
circle,  as  she  would  not  have  them  seen  by  outsiders, 
under  any  circumstance.  I  wished  you  to  be  better 
acquainted  with  her  general  appearance,  unstudied 
though  it  be. 

This  entire  subject  is  laid  before  you,  frankly  and 
candidly,  with  the  desire  that  it  be  treated  in  a 
similar  manner,  and  with  the  very  sincere  hope  that 
it  may  have  your  favorable  consideration. 

With  much  love  to  3^ou  three  dear  ones,  and  with 
the   anticipation  that  our  '^ Birthday  celebration" 
may  be  the  happiest  possible,  I  am,  as  always. 
Affectionately  your 
/s/  DADA. 

Filed  T.  C.  U.  S.  June  10,  1948. 


152  Estate  of  Edwin  F.  Gillette,  etc.  vs. 

(Testimony   of   Hyde    Gillette.) 

Petitioner's  Exhibit  20  was  admitted  in  evidence 
and  the  witness  testified  in  respect  thereof  as  fol- 
lows. I  first  learned  of  my  father's  contemplated 
remarriage  l)y  this  letter  dated  May  8,  1938,  from 
him  to  me  which  I  received  through  the  mail.  This 
letter  is  the  first  notice  I  received  that  my  father 
contemplated  remarriage.  I  though  that  if  that  was 
what  he  wanted  to  do  he  should  do  it.  I  was  per- 
fectly happy  to  have  him  do  it.  I  discussed  the  sub- 
ject with  Mr.  and  Mrs.  Will  and  with  Mr.  and  Mrs. 
Jenks.  My  brother  Edwin  was  in  Pasadena  and  we 
had  no  correspondence  on  the  subject.  My  sister 
Helen  was  here  in  Chicago  but  I  don't  recall  dis- 
cussing it  [31]  with  her.  I  may  have  but  I  don't 
recall  specifically.  My  sister  Marietta  expressed  to 
me  that  she  thought  the  marriage  was  a  very  fine 
idea.  As  I  recall  I  received  no  expression  of  my 
sister  Helen's  feeling  in  regard  to  the  matter. 

Mr.  and  Mrs.  Jenks  seemed  quite  unhappy  at 
the  idea  of  the  marriage  because  they  didn't  see  how 
my  father  could  afford  to  take  that  ste]).  They 
pointed  out  that  he  was  receiving  only  $6,000  from 
his  interest  in  the  Michigan  Avenue  })roperty,  that 
they  had  not  received  any  interest  on  the  note  he 
had  given  my  aunt  and  they  didn't  feel  that  he 
should  take  on  any  additional  obligations.  They 
didn't  seem  to  show  much  regard  for  his  feeling  in 
the  matter  but  simply  stated  that  they,  thought  it 
was  a  rather  foolhardy  thing  for  him  to  do  and  that 
it  would  involve  additional  expenses.  Mr.  Jenks  in 
particular  pointed  out  that  if  it  did  involve  addi- 
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tional  expenses  my  father  might  possibly  encumber 
my  amit's  interest  in  the  Hartford  Building  as  well 
as  in  the  Michigan  Avenue  i:)roperty  in  attempting 
to  finance  his  additional  expenses. 

The  first  discussion  I  had  with  Mr.  and  Mrs. 
Jenks  about  my  father's  remarriage  was  sometime 
in  May  at  their  apartment  at  10  East  Schiller  Street. 
Nothing  was  mentioned  at  this  time  about  trans- 
ferring the  Hartford  Building  into  trust  or  other- 
wise. Nothing  whatsoever  was  mentioned  about  the 
disposition  of  any  property  which  my  father  owned. 
I  only  listened  to  their  objections  to  the  marriage.  I 
can't  tell  exactly  how  often  I  discussed  the  subject 
wdth  Mr.  and  Mrs.  [32]  Jenks  during  the  summer  of 
1938  but  I  recall  discussing  the  matter  several  times 
with  Mr.  Jenks.  Once  or  twice  at  least  in  Chicago 
before  he  went  to  the  country  and  on  week-ends 
when  he  would  bring  the  subject  up  in  respect  to  my 
aunt's  not  getting  any  interest  on  the  notes.  In  fact 
he  was  quite  bitter  about  the  matter  and  pointed  out 
that  she  had  received  no  interest  since  my  mother 
died  and  he  didn't  think  that  was  any  way  to  treat 
an  obligation.  He  seem.ed  really  to  feel  very  strongly 
on  the  subject. 

In  those  discussions  Mr.  Jenks  also  mentioned  that 
Mrs.  Jenks'  interest  in  the  Michigan  Avenue  prop- 
erty might  be  jeopardized  if  my  father  found  it 
necessary  to  encumber  his  interest  in  an}^  way.  My 
micle  reminded  me  that  my  father  had  made  a  mort- 
gage on  the  Hartford  Building  in  1921  for  his  per- 
sonal use  in  the  amount  of  $70,000  and  with  an 
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extravagant  wife — and  he  said  he  didn't  know 
whether  the  new  wife  would  be  extravagant  or  not 
— ^he  might  do  it  again.  My  uncle  stated  that  he 
didn't  have  too  much  confidence  in  the  way  my 
father  handled  his  business  affairs. 

In  the  later  discussions  I  had  with  Mr.  Jenks,  in 
which  my  brother-in-law  joined,  Mr.  Jenks  pointed 
out  that  in  connection  with  the  possibility  of  my 
father's  encumbering  the  Michigan  Avenue  property 
it  might  be  ruinous  for  the  two  families  because  it 
represented  their  only  remaining  source  of  income, 
and  if  the  Lehmann's  who  were  the  lessees  elected 
to  exercise  their  option  it  might  not  be  possible  to 
give  them  [33]  the  clear  title  which  we  had  mort- 
gaged the  property  to  do.  He  made  quite  a  point  of 
that  with  me. 

These  discussions  occurred  week-ends  at  Lake 
Beulah  and  the  first  one  or  two  at  Mr.  Jenks '  apai*t- 
ment  in  Chicago,  starting  shortly  after  I  received  the 
letter  from  my  father  on  May  8,  1938  and  lasting 
pretty  much  through  the  summer. 

I  was  very  unhappy  at  the  attitude  Mr.  Jenks 
took  because  while  I  had  heard  that  there  was  some 
indebtedness  that  my  father  owed  my  aunt  I  had  no 
idea  that  he  felt  so  strongly  about  it.  I  did  feel  as 
the  oldest  in  the  family  that  if  there  was  anything 
I  could  do  to  keep  a  rift  from  developing  in  the 
family  I  would  like  to  do  it.  I  didn't  know  exactly 
what  I  could  do  but  I  resolved  to  try  to  do  something 
to  obviate  the  possibility  of  Mr.  Jenks  saying  to  my 
father  just  how  strongly  he  did  feel  about  this  note 
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and  creating  a  very  serious  breach  between  the  two 
families.  There  had  been  some  rather  acrimonious 
exchanges  of  letters  between  the  families  from  time 
to  time  in  the  past,  and  I  knew  that  my  father 
would  become  excited  and  extremely  headstrong 
if  my  micle  told  him  what  he  had  told  me.  I  con- 
sulted with  Wilson  &  Mcllvaine,  attorneys,  on  how 
to  handle  the  matter.  I  talked  to  some  of  the  men, 
including  my  brother-in-law,  Howard  Will,  telling 
them  the  situation.  Out  of  those  discussions  it  was 
felt  that  i3erhaps  the  indebtedness  my  father  owed 
to  his  sister  might  be  secured  by  his  interest  in  the 
Hartford  Building.  That  idea  was  attractive  to  me 
because  he  had  not  gotten  [34]  anything  from  the 
Hartford  Building  up  to  that  time  with  the  excep- 
tion of  that  January  payment  I  mentioned  earlier 
and  it  didn't  seem  to  me  that  he  would  be  sacrificing 
anythmg  of  any  value  to  get  this  note  off  his  back 
and  permit  a  continuation  of  family  harmony.  Fur- 
ther discussions  resulted  in  the  decision  that  since  I 
was  handling  the  Hartford  Building  I  might  as  well 
be  appointed  as  trustee  and  his  interest  in  the  Hart- 
ford Building  transferred  in  trust  to  me.  I  realized, 
however,  that  Mr.  Jenks  was  adamant  on  Mrs.  Jenks 
receiving  some  interest  and  since  the  earnings  of  the 
Hartford  Building  were  micertain  after  mortgage 
interest,  repairs,  and  taxes,  I  felt  that  I  should  see 
to  it  that  she  was  absolutely  guaranteed  at  least 
$1,000  a  year  out  of  approximately  $2,000  interest 
which  was  due  her.  Therefore,  I  proposed  that  that 
part  of  my  father's  $6,000  income  from  the  Michigan 
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Avenue  property  supply  an  assured  $1,000  to  Mrs. 
Jenks  and  provisions  to  effect  that  arrangement  be 
included  in  the  Hartford  trust.  I  felt  that  it  was 
expedient  to  have  the  Michigan  Avenue  property 
transferred  to  me  in  trust  to  assure  these  paj^ments. 

The  Michigan  Avenue  trust  was  also  created  to 
serve  another  purpose.  We  felt  that  it  was  extremely 
important  that  the  family  be  able  to  deliver  title 
without  delay  under  its  bond  to  the  lessees  of  the 
Michigan  Avenue  property,  and  Mr.  Jenks  raised 
the  point  that  if  my  father's  marriage  w^ere  not  suc- 
cessful it  was  possible  that  an  uncooperative  wife 
might  hamper  the  transfer  mider  the  option  agree- 
ment of  the  Michigan  [35]  Avenue  property  and 
that  it  might  then  go  into  default.  That  was  the 
sole  source  of  income  of  both  families  and  Mr.  Jenks 
took  a  very  adamant  view  of  that  particular  i)hase 
of  the  Michigan  Avenue  property  matter.  There 
was  a  third  reason  that  the  Michigan  Avenue  trust 
was  set  up  and  that  was  to  make  it  more  difficult  for 
my  father  to  enciunber  the  property  in  which  my 
aunt  also  had  an  undivided  one-half  interest.  It  was 
a  revocable,  not  an  irrevocable  trust  and  if  my 
father  wanted  to  he  could  revoke  the  trust  and  do  as 
he  wanted  with  his  one-half  interest.  T  explained 
it  to  him  feeling  that  he  should  thoroughly  under- 
stand the  arrangement  but  hoping  that  he  would  not 
exercise  his  right  to  revoke  the  trust. 

I  sought  the  advice  of  Wilson  &  Mcllvaine  in 
having  these  instruments  prepared  and  they  pre- 
pared the  trust.    I  believe  that  Mr.  Will  in  their 
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office  worked  on  them  primarily.  I  think  the  attor- 
neys first  mentioned  a  prenuptial  agreement  but  I 
don't  recall  just  when.  My  brother-in-law  Mr.  Will 
prepared  the  trust  instruments  both  for  the  Hart- 
ford Building  and  ^lichigan  Avenue  property. 

The  first  time  I  saw  my  father  after  receipt  of 
the  letter  of  May  8,  1938,  Petitioner's  Exhibit  20, 
was  when  he  arrived  from  the  West  on  about  the 
first  of  August,  1938.  Prior  to  that  time  I  had  not 
advised  him  of  any  plans  to  make  transfers  of  the 
property.  I  felt  that  since  the  reason  in  my  mind 
was  to  satisfy  the  Jenks  I  didn't  want  to  engage  in 
correspondence  on  the  subject  and  felt  that  I  should 
wait  until  he  [36]  arrived  to  handle  it  orally.  I 
didn't  want  to  create  any  friction  between  him  and 
the  Jenks.  Prior  to  the  time  I  saw  my  father  in  the 
early  part  of  August  1938,  Mr.  Will  and  I  explained 
in  general  terms  to  Mr.  and  Mrs.  Jenks  what  we  con- 
templated doing  to  satisfy  them  and  they  appeared 
agreeable  to  the  plan. 

I  believe  I  originated  the  plan  to  transfer  the 
Lake  Beulah  home.  There  were  two  reasons  for  this. 
One,  when  Mr.  and  Mrs.  Jenks  first  talked  to  me  in 
May  1938  the}^  indicated  some  complications  in 
having  a  new  head  of  the  family  brought  up  to 
Lake  Beulah.  Also  in  June  when  Miss  O'Neil  came 
East  she  mentioned  that  she  understood  the  family 
had  alwa^^s  regarded  Lake  Beulah  as  a  Gillette 
institution  and  she  didn't  want  to  come  up  and  be 
a  fifth  wheel  as  far  as  the  management  of  the  house 
was  concerned.   I  suggested  that  under  the  circum- 
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stances  in  order  to  preserve  what  had  been  in  the 
family  since  1893  as  a  Gileltte  institution  and  relieve 
my  father  of  the  expense  of  his  share  of  it  that  he 
might  consider  making  a  gift  of  his  half  to  his  chil- 
dren to  enjoy  during  his  lifetime.  The  members  of 
the  Jenks  and  Gillette  family  gathered  at  Lake 
Beulah  every  summer.  The  Jenks  family  were  al- 
ways there  and  the  Gillette  family  w^ere  there  every 
summer  that  I  can  remember  until  my  mother  died. 
Then  my  father  came  East  and  went  up  there  almost 
every  summer  until  1938,  and  some  of  the  children 
who  were  married  went  up  there  from  time  to  time 
in  the  summer,  most  of  them  quite  frequently,  and 
brought  their  families.  [37] 

When  I  saw  Miss  O'Neil  in  June  1938  I  told  her 
that  there  was  some  problem  created  by  the  Jenks' 
attitude  for  financial  reasons.  I  explained  to  ^Miss 
O'Neil  that  their  attitude  wasn't  through  any  lack 
of  regard  for  my  father  but  rather  that  there  was 
this  indebtedness  which  Mr.  Jenks  felt  something 
should  be  done  about.  I  said  that  Mr.  Will  and  I 
were  working  on  a  plan  which  we  though  might 
take  care  of  the  matter  and  not  jeopardize  my 
father's  interest.  I  think  I  mentioned  in  very  gen- 
eral terms  what  the  plan  involved  but  I  don't  re^^all 
how  specific  I  was  on  the  subject.  The  plan  had 
not  been  completely  formulated  at  that  time.  It 
was  still  in  the  stage  of  thinking  about  ways  and 
means  that  could  be  figured  out  to  satisfy  the  Jenks 
and  to  keep  everybody  happy. 

It  wasn't  mitil   we  had  further  talks   with  the 
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Jenks  at  Lake  Beulah  on  week-ends  that  Mr.  Will 
and  I  arrived  at  a  definite  plan.  The  plan  was  en- 
tirely completed  before  my  father  came  East  in 
August  1938  but  no  documents  had  been  drawn  be- 
cause I  wanted  to  discuss  it  with  him  and  see  what 
he  thought  of  it.  I  did  discuss  it  with  him  about 
x\ugust  1,  the  day  he  arrived,  w^hen  he  had  luncheon 
with  me  at  the  University  Club.  I  told  him  in  general 
terms  of  my  uncle's  attitude  toward  getting  some 
payment  on  the  notes,  and  I  pointed  out  that  I 
thought  he  had  some  grounds  for  feeling  as  he  did. 
Then  I  suggested  the  various  arrangements  to  which 
I  have  already  testified. 

I  did  not  tell  him  completely  how  strongly  the 
Jenks  [38]  felt  about  his  marriage  because  I  didn't 
want  to  make  him  angry.  For  example,  I  remember 
distinctly  that  I  decided  not  to  tell  him  of  the  state- 
ment Mr.  Jenks  made  that  he  would  see  that  my 
father  was  sued  for  collection  of  the  notes  before 
he  incurred  further  obligations  in  his  marriage.  I 
did  not  feel  that  I  should  tell  my  father  of  that 
statement  and  as  far  as  I  know  he  never  knew  of  it. 

My  father's  reaction  to  the  plan  was  that  if 
Howard  and  I  thought  it  was  all  right  and  it  met 
the  problems  that  had  arisen  for  us  to  go  ahead  and 
draw  up  the  instruments.  We  did  not  discuss  it 
with  him  much  after  the  instruments  were  pre- 
pared. He  left  the  matter  entirely  in  our  hands.  I 
do  not  recall  having  any  special  or  extended  con- 
ference going  over  the  documents  with  him  except 
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that  I  did  try  to  make  and  felt  duty  bound  to  make 
it  perfectly  clear  to  him  exactly  what  they  meant 
and  what  they  -covered.  I  discussed  the  general  form 
of  these  instruments  with  Mr.  Will  on  week-ends  at 
Lake  Beulah  and  in  general  what  instruments 
should  be  prepared.  I  listened  to  what  he  had  to  say 
on  the  subject  but  I  did  not  discuss  the  detailed 
language  of  the  instruments  with  him  at  any  time. 
I  left  that  in  his  hands  as  my  attorne.y. 

I  originated  the  idea  that  the  trust  of  the  Michi- 
gan Avenue  property  should  pay  the  amount  of 
$1,500  to  Mrs.  Gillette  if  she  married  my  father 
and  should  survive  him.  In  thinking  of  the  matter 
during  the  summer  I  realized  that  I  would  have  to 
make  the  arrangements  I  was  trying  to  make  [39] 
acceptable  to  him,  and  I  kiiew  that  he  couldn't  feel 
happy  in  his  marriage  if  he  had  not  made  some 
provision  for  his  contemplated  wife  and  that  was 
the  reason  that  I  suggested  the  figure  to  him  and 
suggested  that  arrangement. 

Howard  Will  told  me  that  his  reason  for  sug- 
gesting a  prenuptial  agreement  was  that  it  was 
necessarj^  for  general  legal  reasons  to  make  the 
other  arrangements  stick,  but  I  didn't  go  into  de- 
tail on  the  subject  and  the  idea  had  not  occurred 
to  me.  I  w^as  present  when  the  prenuptial  agree- 
ment was  signed.  It  was  signed  in  my  office.  Mr. 
Will,  my  father  and  Miss  O'Neil  also  were  present. 

At  the  time  I  discussed  these  transfers  with  my 
father  in  the  early  part  of  August  1938  there  was 
no  discussion  of  the  subject  of  his  will. 
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After  he  arrived  at  Lake  Beulali  in  August  of 
1938  I  went  up  each  week-end  uiitil  he  left  about 
September  20th  and  saw  him  on  all  of  those  week- 
ends with  the  exception  of  two  when  he  was  away 
visiting  in  Kenilworth  in  September.  On  those 
visits  I  do  not  recall  any  sj^ecific  discussion  that  I 
had  with  my  father  on  the  subject  of  these  trans- 
fers but  we  may  have  had  casual  conversations.  I 
was  not  present  on  any  occasion  during  which  these 
transfers  were  discussed  between  Mr.  and  Mrs. 
Jenks  and  my  father.  It  was  my  purpose  in  plan- 
ning the  transfers  to  keep  the  two  families  apart 
and  as  far  as  I  know  I  did  keep  them  from  dis- 
cussing the  matter,  at  least  in  my  presence.  [40] 

Cross-Examination 
By  Mr.  Hart : 

I  did  not  take  a  general  business  course  at  Prince- 
ton. I  graduated  witli  a  degree  of  A.B.  I  spent  two 
years  in  Harvard  Business  College  which  is  the 
regular  course  for  a  Master  of  Business  Adminis- 
tration degree.  Harvard  is  reputed  to  be  one  of  the 
outstanding  business  schools  in  the  country.  In  my 
courses  at  Harvard  I  did  not  study,  consider  or  dis- 
cuss estate  tax  or  inheritance  tax  laws. 

My  father  was  born  October  19,  1863.  I  first 
learned  of  his  intended  marriage  to  Miss  O'Neil  in 
May  of  1938.  I  do  not  recall  getting  the  reaction  of 
my  brother  Edwin  or  my  sister  Helen  toward  that 
marriage.  I  do  not  recall  that  they  ever  expressed 
any  opposition  to  it. 
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In  1938  my  uncle  Mr.  Jenks  was  approximately 
60  years  old.  The  Jenks  lived  in  Chicago  in  their 
apartment  in  the  early  part  of  the  winter  and  went 
up  to  Lake  Beulah  in  the  summer  time.  They  lived 
very  quietly  and  very  simply.  They  liked  to  travel 
and  in  their  earlier  life  they  did  travel  in  Europe 
and  South  America  and  in  their  later  life  confined 
their  travel  mostly  to  this  country.  Mr.  Jenks  at 
this  time  was  not  regularly  employed. 

When  Mr.  and  Mrs.  Jenks  heard  in  the  spring  of 
1938  of  the  impending  marriage  they  did  not  favor 
it.  They  were  opposed  to  it  because  with  my  fath- 
er's limited  income  they  couldn't  see  how  he  could 
possibly  afford  the  additional  expense  of  marriage. 
Further,  he  had  not  honored  the  note  which  he  had 
given  his  sister  Mrs.  Jenks  for  $41,650.  Also,  if 
he  [41]  did  get  married  it  was  probable  that  it 
would  cost  him  more  than  it  would  to  live  singly. 
He  apparently  did  not  have  enough  money  to  honor 
his  obligations  living  singly  and  if  it  did  cost  him 
more  it  might  lead  to  an  encumbrance  of  either  the 
Hartford  propert}^  or  the  Michigan  Avenue  prop- 
erty which  might  jeopardize  his  sister's  interest  in 
those  properties.  At  that  time  the  Michigan  Avenue 
property  constituted  the  sole  source  of  income  of 
Mr.  Gillette  and  Mrs.  Jenks. 

The  provisions  of  the  Hartford  Building  and 
Michigan  Avenue  trusts  were  planned  by  me  and 
my  counsel,  Mr.  Will,  and  his  associates  at  the  law 
firm  of  Wilson  &  Mcllvaine.  I  did  not  suggest  the 
details  because   I  knew  no   law.    I   knew  what   I 
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wished  to  accomplish.  I  do  not  remember  showing 
the  trust  instruments  to  Mrs.  Jenks  before  they 
were  signed.  Mrs.  Jenks  would  not  have  understood 
them  and  there  was  no  occasion  to  show  them  to  her 
except  to  tell  her  in  a  general  way  what  they  con- 
tained, which  I  did.  They  may  and  probably  were 
showm  to  Mr.  Jenks  by  Mr.  Will. 

The  Hartford  trust  provided  that  the  note  and 
interest  would  be  paid  by  me  as  trustee.  The  net 
income  from  the  Hartford  Building  in  1938  was 
little  more  than  sufficient  to  make  the  distributions 
which  are  shown  in  the  statement  submitted  to  the 
court  as  one  of  the  exhibits.  The  only  property  pro- 
ducing any  appreciable  income  was  the  Michigan 
Avenue  property.  One-half  of  that  income  went  to 
my  aunt  and  one-half  to  my  father.  Mr.  Jenks  made 
no  suggestion  of  getting  [42]  interest  paid  on  the 
note.  All  he  said  that  if  interest  wasn't  paid  he 
didn't  see  how  my  father  was  justified  in  getting 
married.  I  took  it  upon  myself  to  find  a  way.  The 
method  I  found  was  acceptable  to  Mr.  Jenks  on 
behalf  of  his  wife  because  it  included  a  guarantee 
from  the  Michigan  Avenue  trust  of  at  least  $1,000 
of  the  approximate  total  of  $2,000  interest  due  on 
the  note  each  year.  The  reason  we  made  that  pro- 
vision was  because  I  felt  a  strong  obligation  to  give 
my  aunt  real  assurance  that  she  would  get  at  least 
$1,000  interest.  We  weren't  sure  that  she  would  get 
even  that  from  the  Hartford  Building  at  that  time. 
I  showed  her  and  I  showed  my  father  that  the  Hart- 
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ford    Building    was    gradually    improving    and    I 

thought  that  the  earnings  would  also  improve. 

This  $1,000  guarantee  from  the  Michigan  Avenue 
trust  meant  that  if  no  interest  was  paid  on  the  note 
by  the  Hartford  trust  then  under  the  provision  in 
the  Michigan  Avenue  trust  it  would  pay  $1,000  to 
Mrs.  Jenks,  and  if  $500  is  paid  by  the  Hartford 
trust  the  Michigan  Avenue  trust  would  pay  just 
$500.  The  Michigan  Avenue  trust  was  revocable. 
Mr.  Jenks  made  no  comment  on  that.  If  Mr.  Gil- 
lette had  desired  he  could  stop  that  $1,000  from 
going  to  Mrs.  Jenks  by  revoking  the  trust.  After 
these  two  trusts  were  made  my  father's  only  source 
of  income  was  from  the  Michigan  Avenue  property. 
The  attorneys  made  the  provision  for  ultimate  dis- 
tribution of  the  i^roperty  in  the  Hartford  trust. 

I  explained  the  entire  document  in  general  to  my 
father  and  gave  it  to  him  to  read.  I  do  not  recall 
explaining  the  provision  for  distribution  at  termina- 
tion to  him  specifically.  I  talked  to  him  about  these 
docimients  more  in  terms  of  the  general  principles 
involved,  telling  him  that  my  one  purpose  was  to 
permit  him  to  continue  a  happy  life  in  the  way  he 
wished  and  at  the  moment  that  involved  making  it 
possible  for  him  to  get  married  with  the  friendly 
feeling  of  all  the  family. 

As  trustee  of  the  Hartford  trust  I  have  paid  the 
interest  on  the  note  to  Mrs.  Jenks  since  1938.  It 
has  not  been  necessary  to  call  upon  the  Michigan 
Avenue  trust  income  for  any  part  of  that  interest. 
In  1939  I  paid  to  Mrs.  Jenks  the  exact  amount  of 
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interest  of  5%  on  $41,650.  Mrs.  Jenks  conveyed  her 
interest  in  the  Hartford  Building  to  me  as  trustee 
in  1940.  I  think  the  indenture  is  dated  December 
14,  1940.  The  beneficiaries  of  that  trust  from  the 
standpoint  of  income  are  her  nieces  and  nephews. 
I  do  not  recall  the  provisions  in  respect  of  the 
■corpus  of  the  trust. 

In  1939  when  the  Michigan  Avenue  property  was 
sold  Mrs.  Jenks  shared  in  that.  Her  share  of  the 
balance  was  $150,000.  She  requested  me  to  invest 
this  sum  in  securities  for  her  benefit.  She  did  not 
place  the  money  in  trust.  She  still  owns  the  securi- 
ties which  I  manage  for  her.  An  associate  of  mine 
in  my  office  prepares  Mrs.  Jenks'  federal  tax  re- 
turns for  her.  We  started  doing  that  sometime  in 
the  1930s,  I  think.  They  are  filed  with  the  Collector 
of  Internal  Revenue  at  Chicago.  [44] 

Prior  to  1938,  in  theory  the  expenses  of  the  Lake 
Beulah  property  were  borne  by  Mr.  and  Mrs.  Jenks 
and  my  father  equally  but  my  father  very  seldom 
contributed  his  portion  of  the  total  expenses  and  the 
Jenks  paid  the  larger  portion  of  those  expenses. 
My  sister  and  I  spent  week-ends  at  that  property 
and  some  of  us  w^ent  there  for  our  summer  vacations 
in  some  of  the  years  after  my  mother's  death.  That 
house  had  about  eight  bedrooms  and  it  was  built 
to  accommodate  two  families. 

Mr.  Taylor,  in  response  to  a  query  by  the  court: 
It  may  be  stipulated  that  William  S.  Jenks  died  in 
November  1941. 
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a  witness  for  petitioner,  testified  as  follows: 

Mr.  Taylor:  Mr.  AVill  is  not  an  attorney  of 
re-cord  in  this  case. 

Direct  Examination 

By  Mr.  Taylor: 

I  am  49  years  old  and  I  am  a  lawyer.  I  live  in 
Winnetka,  Illinois.  I  have  lived  in  and  around 
Chicago  since  1924  and  have  been  engaged  in  the 
practice  of  law  since  1924.  I  am  now  with  the  law 
firm  of  McDermott,  Will  &  Emery.  I  have  been 
with  that  firm  since  June  of  1941.  Prior  to  that 
time  I  was  associated  with  the  law  firm  of  Wilson 
&  Mcllvaine  for  more  than  ten  years.  I  am  the 
son-in-law  of  Edwin  F.  Gillette  and  the  husband  of 
his  daughter  Marietta.  [45] 

I  am  familiar  with  Exhibits  1  and  2.  I  did  most 
of  the  preparation  of  these  documents  when  I  was 
with  the  firm  of  Wilson  &  Mcllvaine,  with  assist- 
ance from  one  of  my  seniors  in  that  firm.  I  was 
first  approached  on  the  subject  of  preparing  those 
trust  instruments  during  July  or  August  of  1938 
by  Mr.  Hyde  Gillette. 

I  talked  with  Mr.  and  Mrs.  Jenks  on  several  oc- 
casions on  the  subject  of  Mr.  Gillette's  contemplated 
marriage.  I  first  discussed  it  Avith  them  in  May  of 
1938  while  visiting  them  in  their  apartment  in  Chi- 
cago. Mr.  Jenks  was  opposed  to  the  marriage.  He 
said  Mr.  Gillette  could  not  afford  it.    Mrs.  Jenks 
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had  less  to  say  than  he  did,  but  expressed  some  con- 
cern along  the  same  lines.  I  first  met  Mr.  Gillette 
in  September  of  1936.  I  met  Mr.  and  Mrs.  Jenks 
on  the  same  day.  I  was  a  guest  at  the  home  at  Lake 
Beulah. 

I  was  present  at  discussions  by  Mr.  and  Mrs. 
Jenks  of  Mr.  Gillette 's  contemplated  marriage  three 
or  four  times  at  least  before  they  went  to  Lake 
Beulah  about  the  middle  of  June  1938.  I  was  up  at 
Lake  Beulah  each  week-end  during  that  summer 
and  Mr.  Jenks  brought  up  the  subject  practically 
every  w^eek-end  that  I  was  there.  He  felt  very 
strongly  on  the  subject  and  his  feeling  seemed  to 
get  stronger  the  more  he  talked  about  it.  He  was 
almost  shouting  in  some  of  those  discussions.  He 
said  something  had  to  be  done  about  the  o])ligations 
that  Mr.  Gillette  had  to  Mrs.  Jenks  or  he  would  stop 
the  marriage  or  bring  suit  on  the  notes.  [46] 

This  matter  was  discussed  on  numerous  occasions 
between  me  and  Hyde  Gillette.  He  approached  me 
first  on  the  matter.  Hyde  pointed  out  the  feeling 
that  was  developing  between  Mr.  and  Mrs.  Jenks 
and  his  father.  He  expressed  concern  that  it  would 
lead  to  a  family  rift  and  asked  me  if  something 
couldn't  be  done  to  try  to  keep  harmony  between 
the  families.  I  don't  recall  who  originated  the  idea 
of  the  trust.  That  happened  ten  years  ago.  I  am 
inclined  to  think  I  may  have  suggested  it  first.  I 
must  have  devoted  six  or  eight  days,  exclusive  of  my 
conversations  with  Hyde  Gillette  and  Mr.  and  Mrs. 
Jenks,  to  the  preparation  of  the  trust  instruments. 
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Mr.  Stuart  J.  Templeton,  one  of  the  senior  men 
with  my  firm  of  Wilson  &  Mcllvaine,  worked  with 
me  in  preparing  the  documents.  He  originated  the 
idea  of  the  antenuptial  agreement.  He  stated  that 
he  had  some  doubt  that  the  other  transfers  would 
stand  up  legally  unless  along  with  them  there  was 
a  prenuptial  agreement  in  which  we  recited  that 
the  transfers  had  been  made,  the  approximate  value 
of  the  propert}^  transferred  and  that  retained  by 
Mr.  Gillette,  and  that  this  was  made  clear  to  Miss 
O'Neil  and  incorporated  in  an  agreement  in  which 
there  was  substantial  or  valid  consideration. 

I  discussed  with  Mr.  Templeton  the  trust  of  the 
Michigan  Avenue  property  more  than  I  did  the 
other  trust  because  of  a  touchy  situation  there. 
That  property  was  under  option  or  contract  of  sale 
to  the  Lehmann  family,  and  Mr.  Gillette  and  Mrs. 
Jenks  had  given  a  bond  that  when  that  option  [47] 
was  exercised  they  would  give  good  title  free  of 
dower  rights.  They  had  also  given  a  mortgage  on 
that  property  securing  that  bond.  That  concerned 
me  as  a  lawyer  and  I  gave  that  document  more  at- 
tention than  the  other  one.  The  prenuptial  agree- 
ment recited  that  that  property  had  been  put  in  a 
revocable  trust.  It  showed  that  the  consideration 
for  the  agreement  was  $1,500  per  year  payments  to 
Miss  O'Neil,  the  intended  Mrs.  Gillette.  It  also  had 
the  proAdsion  that  Miss  O'Neil,  when  requested  to 
do  so,  would  join  with  Mr.  Gillette  in  signing  any 
deeds  or  mortgages  pertaining  to  property  which  he 
owned  or  might  thereafter  acquire,  and  it  had  her 
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release  dower  rights  as  to  that  property  and  others. 

I  discussed  these  instruments  many  times  with 
Hyde  Gillette,  even  before  I  started  preparing  them. 
I  discussed  that  with  him  as  early  as  June  of  1938, 
and  from  then  right  up  to  the  time  they  were 
executed. 

I  regarded  it  expedient  to  put  that  property  into 
trust.  I  felt  that  it  should  be  in  trust  so  that  good 
title  could  be  given  to  the  Lehmanns  in  the  event 
they  exercised  their  option  to  purchase  the  prop- 
erty. I  had  not  met  Miss  O'Neil  at  that  time.  I 
knew  there  was  a  difference  in  age  between  her  and 
Mr.  Gillette.  As  a  lawyer,  I  knew  that  in  such 
situations  as  that  there  is  always  danger  of  the 
marriage  not  working  out  and  the  two  becoming 
estranged.  As  a  lawyer  I  did  not  feel  I  should 
recommend  any  kind  of  a  thing  that  would  let  Mr. 
Gillette  be  in  a  position  where  he  might  have  to  go 
to  [48]  Mrs.  Gillette,  if  they  were  estranged,  and 
ask  her  to  join  with  him  in  conveying  that  property 
to  the  Lehmanns.  That  was  pointed  out  to  Hyde 
Gillette. 

I  first  met  Miss  O'Neil  on  the  day  she  signed  the 
prenuptial  agreement,  September  19,  1938.  That 
agreement  had  been  prepared  and  given  to  Mr. 
Edwin  Gillette  two  days  prior  thereto  when  he 
signed  the  trusts,  and  he  was  to  take  the  agreement 
with  him  and  discuss  it  with  Miss  O'Neil.  She  came 
in  to  Mr.  Hyde  Gillette's  office  on  Monday,  the  19th, 
along  with  Mr.  Gillette. 

I  had  discussed  the  trust  instruments  with  the 
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deceased  in  a  general  way  prior  to  September  17 
when  he  came  to  my  office  to  sign  them.  On  that 
day  I  went  over  the  instruments  with  him,  high- 
spotted  the  important  provisions,  and  we  discussed 
them  rather  thoroughly  at  that  time. 

The  bond  option  agreement  and  other  documents 
in  relation  to  the  Michigan  Avenue  property  to 
which  I  have  referred  are  Petitioner's  Exhibits  13, 
14  and  15.  I  Avas  familiar  with  those  documents 
when  I  prepared  the  trust  instruments.  Exhibits 
1  and  2. 

At  the  time  Miss  O'Neil  came  to  Mr.  Gillette's 
office  to  sign  the  antenuptial  agreement  I  suggested 
to  her  that  she  employ  counsel  to  review  the  docu- 
ments in  her  behalf.  She  did  not  so  employ  counsel. 
I  remember  distinctly  her  saying  that  she  felt  that 
she  did  not  need  counsel  in  that  matter. 

My  dis<*ussions  with  Mr.  Jenks  included  dis- 
cussions [49]  about  the  Michigan  Avenue  property. 
He  was  very  familiar  with  the  situation  there.  He 
had  negotiated  that  transaction  whereby  the  option 
had  been  given  and  he  thought  it  had  been  a  good 
business  deal.  He  took  pride  in  discussing  it  with 
me.  The  matter  was  discussed  in  relation  to  the 
remarriage  from  the  standpoint  of  the  complications 
that  might  arise  in  the  consummation  of  the  sale  if 
the  marriage  did  not  prove  successful.  Mr.  Jenks 
expressed  anxiety  on  that  point  on  several  occasions 
and  thought  that  title  to  the  property  should  be 
out  of  Mr.  Gillette's  name  before  he  married  and 
in  the  name  of  some  trustee  so  that  these  possible 


Commissioner  of  Internal  Revenue  171 

(Testimony  of  Howard  A.  Will.) 
complications  would  not  arise.  I  remember  dis- 
cussing that  with  both  of  them  on  one  occasion.  Mr. 
Jenks  talked  pretty  loudly  and  it  was  rather  em- 
barrassing up  at  the  summer  home  talking  those 
financial  family  matters  around  the  house.  Other 
people  were  hearing  it.  On  one  occasion  Hyde  and 
I  got  Mr.  and  Mrs.  Jenks  in  a  car  and  drove  about 
300  yards  away  from  the  cottage  and  talked  those 
matters  over  with  them  at  that  time. 

Mr.  and  Mrs.  Jenks  also  on  these  occasions  dis- 
cussed the  Lake  Beulah  property.  Mr.  Jenks'  feel- 
ing was  not  as  strong  on  that  as  it  was  on  the  busi- 
ness properties  but  he  was  concerned  because  Mr. 
Gillette  did  not  always  pay  his  one-half  of  the 
expenses,  and  with  a  new  wife  payment  of  those 
expenses  was  more  doubtful.  Mr.  Jenks  thought 
that  ]3erhaps  the  Gillettes  would  not  be  using  it 
much  and  Mr.  Gillette  should  be  relieved  of  the 
burden  of  the  upkeep  of  that  propert,y  [50]  and  it 
should  be  transferred  to  the  children  who  w^ere  us- 
ing it.  Mrs.  Jenks  was  present  and  engaged  in  the 
discussions  relative  to  the  Lake  Beulah  property. 

Cross-Examination 

By  Mr.  Hart : 

Both  Mr.  and  Mrs.  Jenks  felt  that  Mr.  Gillette 
could  not  afford  to  marry.  After  the  various  instru- 
ments were  prepared  they  were  explained  to  Mr. 
and  Mrs.  Jenks.  With  those  documents  they  then 
felt  that  Mr.  Gillette  could  afford  to  get  married. 
The  Lake  Beulah  expense  had  been  taken  off  his 
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hands  and  provisions  had  been  made  for  paying 
interest  on  the  note.  At  that  time  Mr.  Gillette's 
only  substantial  income  was  $6,000  a  year  from  the 
Michigan  Avenue  property.  It  was  possible  for  this 
income  to  be  cut  down  after  the  trusts  had  been 
created  depending  on  the  earnings  of  the  Hartford 
Building.  Mr.  and  Mrs.  Jenks  were  satisfied  with 
that  situation. 

The  law  firm  of  Wilson  &  Mcllvaine  is  not  one 
of  the  largest  in  Chicago  in  numbers  of  lawyers. 
It  is  a  well-established  firm.  The  firm  handled  Fed- 
eral tax  matters.  I  didn't  do  that  work  so  much. 
Mr.  Templeton  and  Mr.  Damon  would  be  familiar 
with  such  matters. 

I  first  met  Miss  O  'Neil  at  the  time  she  signed  the 
prenuptial  agreement  the  19th  of  September.  My 
wife  had  met  her  prior  to  that  time.  I  knew  per- 
sonally nothing  about  Miss  O'Neil  but  Marietta  had 
known  her  and  thought  well  of  her. 

The  plan  of  the  two  trusts  was  discussed  quite 
thoroughly  between  Hyde  Gillette  and  myself  prior 
to  the  time  [51]  the  decedent  arrived  in  Chicago. 
I  don't  know  whether  Hyde  Gillette  knew  of  the 
tax  consequences  of  the  transfers  but  we  probably 
discussed  that  in  a  general  way. 

Mr.  Edwin  Gillette  never  came  to  my  office  until 
the  day  the  documents  were  signed.  Hyde  and  I 
had  discussed  the  plan  in  a  general  way  and  then 
when  Mr.  Gillette  came  to  Chicago  about  the  first 
of  August  Hyde  discussed  the  plan  with  him.  I  did 
not  sit  in  on  anv  of  those  discussions.   Thereafter  I 
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started  drawing  the  instruments.  I  can't  tell  you 
exactly,  but  I  think  it  must  have  been  pointed  out 
to  Mr.  Gillette  that  the  corpus  of  the  Michigan 
Avenue  trust  would  eventually  go  to  his  four  chil- 
dren. I  don't  re-call  that  I  explained  to  Mr.  Gillette 
that  if  the  Michigan  Avenue  trust  was  not  revoked 
it  provided  for  complete  disposition  of  the  property 
and  he  would  have  to  do  no  more  respecting  the  dis- 
position of  that  property.  I  don't  believe  we  got 
into  such  detail.  Mr.  Gillette  was  not  a  business 
man.  He  wasn't  a  man  whom  you  can  discuss  com- 
plicated business  matters  with  very  well. 

It  was  my  impression  that  he  had  great  love  for 
his  children.  I  can't  recall  that  he  ever  definitely 
expressed  an  interest  to  make  provision  for  their 
welfare.  We  had  no  extended  conversation  on  that 
subject  which  would  lead  me  to  be  able  to  tell  you 
that  that  was  my  impression.  He  never  said  that 
he  wanted  his  property  divided  after  his  death 
among  his  children.  I  had  no  such  discussions  as 
that  with  him. 

I  did  not  prepare  Mr.  Gillette's  last  will.  I  never 
saw  it  before  he  died.  I  didn't  even  know  that  it 
had  been  prepared.  [52] 

Mr.  Jenks  was  quite  concerned  about  the  title  on 
the  Michigan  Avenue  property.  After  the  Michigan 
Avenue  trust  vras  drawn  I  discussed  with  Mr.  Jenks 
the  fact  that  Mr.  Gillette  could  revoke  that  trust 
and  draw  the  title  back  to  himself.  However,  Mr. 
Jenks  was  satisfied  with  that  trust  along  with  the 
prenuptial  agreement. 
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One  of  the  effe-cts  of  the  prenuptial  agreement 
was  to  cut  out  the  dower  interest  of  Mrs.  Gillette 
provided  the  document  was  held  to  be  legal.  I  dis- 
cussed with  Hyde  Gillette  the  question  of  a  wife's 
dower  rights  and  explained  to  him  that  the  minute 
his  father  and  Miss  O'Neil  were  married  she  would 
have  an  inchoate  right  of  dower  in  the  property  and 
it  would  be  necessary  for  her  to  join  in  any  deeds 
if  the  property  was  sold.  I  have  no  definite  recollec- 
tion but  I  suspect  that  we  also  discussed  the  fact 
that  her  right  would  come  into  enjoyment  at  Mr. 
Gillette 's  death.  One  of  the  effects  of  the  prenuptial 
agreement  was  that  she  relinquish  that  right.  She 
also  got  a  life  annuity  of  $1,500  if  she  survived 
Mr.  Gillette. 

Mr.  and  Mrs.  Jenks  did  not  insist  on  the  trust 
provisions  for  distribution  of  the  corpus.  I  don't 
believe  that  they  knew  the  details  to  that  extent. 
Their  interest  was  in  the  Hartford  Trust,  the  pri- 
mary interest  was  to  get  the  note  secured,  the  Michi- 
gan Avenue  Trust  was  to  get  title  out  of  Mr.  Gillette 
so  the  sale  could  be  made  if  the  Lehmanns  exercised 
their  option,  or  so  Mr.  Gillette  could  not  get  the 
property  encumbered  in  some  way  which  would  hurt 
Mr.  and  Mrs.  Jenks.  [53]  Mr.  Gillette  could  en- 
cumber the  Michigan  Avenue  property  even  after 
the  trust  by  first  revoking  the  trust. 

I  don't  know  how  much  Miss  O'Neil  studied  the 
prenuptial  agreement  over  the  week-end.  I  gave 
that  document  to  Mr.  Gillette  on  a  Saturday  and 
suggested  that  it  be  taken  out  and  discussed  with 
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Harriette.    When   slie   came   into   Hyde    Gillette's 
office  to  sign  it  we  discussed  it.    I  would  not  say 
that  she  treated  it  casually. 

I  drew  the  trust  indenture  for  Mrs.  Jenks  in 
December  1940  in  which  she  transferred  her  half 
interest  in  the  Hartford  Building  to  Hyde  Gillette 
as  trustee.  She  transferred  only  her  half  interest, 
not  the  note.  Under  that  trust  the  in-come  was  to 
go  to  her  nieces  and  nephews  during  their  lifetimes 
and  on  their  death  to  their  issue.  On  termination 
of  the  trust,  as  I  recall  it,  the  corpus  would  go  to 
the  nieces  and  nephews  or  as  they  should  appoint. 
I  don't  know  exactly  w^hat  the  termination  event 
was  but  I  think  it  was  21  years  after  the  death  of 
the  last  person  then  in  being. 

Further  Examination 
By  the  Court : 

Mr.  Gillette's  interest  in  the  Lake  Beulah  prop- 
erty w^as  estimated  by  the  family  to  be  worth  about 
$10,000. 

I  have  sat  at  the  counsel  table  and  collaborated 
with  petitioner's  counsel  in  this  matter.  I  am  a 
partner  of  Mr.  McDermott  who  is  the  original  coun- 
sel in  this  case. 

After  1938  the  Lake  Beulah  property  was  used 
by  Mr.  and  Mrs.  Jenks  every  summer  up  to  Mr. 
Jenks'  death.  One  of  [54]  Mr.  Gillette's  daughters, 
Helen,  was  married  there  and  used  it  some  at  that 
time.  I  think  possibly  Mr.  Gillette  came  one  other 
summer   and  spent   a  little   time   there.    My   vvife 


176  Estate  of  Edwin  F.  Gillette,  etc.  vs, 

(Testimony  of  Howard  A.  Will.) 

used  it  a  lot  and  our  children  and  Hyde  Gillette 

and  his  family  used  it. 

The  Lehmanns  exercised  their  option  to  purchase 
the  Michigan  Avenue  property  on  March  1,  1939 
and  I  closed  the  deal  in  April  of  1939.  In  connec- 
tion with  that  transaction  no  instrument  of  any 
kind  was  required  of  Mr.  Gillette,  Sr.  The  trustee 
gave  the  title.  Mr.  Gillette,  Sr.  realized  that  the 
Michigan  Avenue  trust  w^as  revocable  and  he  re- 
voked it  in  part  at  one  time  to  get  $6,000  out  of  it. 
The  trust  on  the  Hartford  Building  was  irrevocable. 
Mr.  Gillette  was  never  asked  to  give  an  irrevocable 
trust  on  the  Michigan  Avenue  property. 

No  objection. 

See  Clerk's  letter  dated  9/8/49. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue. 

Filed  T.C.U.S.  Sept.  21,  1949. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  PORTIONS  OF  RECORD, 
PROCEEDINGS  AND  EVIDENCE  TO  BE 
CONTAINED  IN  RECORD  ON  REVIEW 

To  the  Clerk  of  The  Tax  Court  of  the  United  States : 
You  will  please  transmit  and  deliver  to  the  Clerk 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  the  following  documents  and  records  in  the 
above-entitled  cause  in  connection  with  the  petition 
for  review  by  the  said  Court  of  Appeals : 


Commissioner  of  Internal  Revenue  111 

1.  All  of  the  documents  and  records  in  the  file 
of  The  Tax  Court  of  the  United  States,  in  accord- 
ance with  paragraph  (1)  of  Rule  11  of  the  rules  of 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  Rule  75 (o)  of  the  Federal  Rules  of 
Civil  Procedure. 

2.  The  Narrative  Statement  of  Evidence  filed 
by  petitioner  in  the  above-entitled  cause,  in  accord- 
ance with  Rule  75  of  the  Federal  Rules  of  Civil 
Procedure. 

Said  documents  to  be  certified  and  transmitted 
as  required  by  law  and  the  Rules  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit. 
/s/  JOHN  S.  PENNELL, 

Attorney  for  Petitioner. 

[Affidavit  of  Mailing  Attached.] 

Filed  T.  C.  U.  S.  Sept.  21,  1949. 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  15623 

ESTATE    OF    EDWIN    F.    GILLETTE,    HAR- 
RIETTE  O'NEIL  GILLETTE,  Executrix, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


178  Estate  of  Edtvin  F.  Gillette,  etc.  vs. 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States  do  hereby  certify  that  the  fore- 
going documents,  1  to  33,  inchisive,  constitute  and 
are  all  of  the  original  papers  and  proceedings  on 
file  in  my  office  as  the  original  and  complete  record 
in  the  proceeding  before  The  Tax  Court  of  the 
United  States  entitled:  "Estate  of  Edwin  F.  Gil- 
lette, Harriette  O'Neil  Gillette,  Executrix,  Peti- 
tioner, V.  Commissioner  of  Internal  Revenue,  Re- 
spondent," Docket  No.  15623,  and  in  which  the 
petitioner  in  The  Tax  Court  proceeding  has  initiated 
an  appeal  as  above  numbered  and  entitled,  together 
with  a  true  copy  of  the  docket  entries  in  said  Tax 
Court  proceeding,  as  the  same  appear  in  the  official 
docket  book  in  my  office,  and  a  Narrative  Statement 
of  Evidence  supplied  by  appellant  and  bearing  "no 
objection"  of  respondent,  the  same  having  been 
submitted  and  designated  by  appellant  to  be  in- 
cluded here  along  with  the  original  transcript  of 
evidence  pursuant  to  advice  contained  in  a  letter 
dated  September  8,  1949  from  the  Clerk  of  the  U.  S. 
Court  of  Appeals,  Ninth  Circuit,  to  appellant,  ac- 
cording to  appellant's  representation  to  me. 

In  testimony  whereof,  I  hereunto  set  my  hand  and 
affix  the  seal  of  The  Tax  Court  of  the  United  States, 
at  Washington,  in  the  District  of  Columbia,  this  7th 
day  of  October,  1949. 

[Seal]        /s/  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court  of 
the  United  States. 
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[Endorsed] :  No.  12379.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Estate  of  Edwin 
F.  Gillette,  Harriette  O'Neil  Gillette,  Executrix, 
Petitioner,  vs.  Commissioner  of  Internal  Eevenue, 
Respondent.  Transcript  of  the  Record.  Petition  to 
Review  a  Decision  of  The  Tax  Court  of  the  United 
States.     Filed  October  14,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

Docket  No.  12379 

ESTATE    OF    EDWIN    F.    GILLETTE,    HAR- 
RIETTE O'NEIL  GILLETTE,  Executrix, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

STATEMENT  OF  POINTS 
TO  BE  RELIED  UPON 

Harriette  O'Neil  Gillette,  Executrix  of  the  Estate 
of  Edwin  F.  Gillette,  petitioner  herein,  by  her  at- 
torneys, E.  H.  McDermott,  Wm.  M.  Emery,  and 
J.  S.  Pennell,  hereby  states  that  she  intends  to  rely 
upon  the  following  points  in  this  proceeding: 
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That  the  Tax  Court  of  the  United  States  erred: 

1.  In  holding-  and  deciding  that  transfers  of  his 
interest  in  property  known  as  the  Hartford  Build- 
ing in  Chicago,  Illinois,  and  the  Lake  Beulah  prop- 
erty at  Lake  Beulah,  Wisconsin,  made  by  decedent 
on  September  17,  1938,  were  made  in  contemplation 
of  death. 

2.  In  failing  to  hold  and  decide  that  said  trans- 
fers of  property  made  by  decedent  on  September 
17,  1938  were  not  made  in  contemplation  of  death 
but  w^ere  motivated  by  other  considerations  asso- 
ciated with  continued  life. 

3.  In  disregarding  substantial  and  un controver- 
ted evidence  that  decedent  did  not  contemplate 
death  in  1938  and  that  the  transfers  of  property 
made  by  him  in  that  year  were  prompted  solely  by 
financial  considerations  and  the  desire  to  be  married 
with  the  approval  of  his  entire  family  and  by  other 
considerations  associated  with  continued  life  and 
not  death. 

4.  In  holding  and  deciding  that  petitioner  failed 
to  overcome  the  presumption  of  correctness  attach- 
ing to  the  Commissioner's  determination. 

5.  In  giving  evidentiary  weight  to  the  original 
presumption  of  correctness  attaching  to  the  Com- 
missioner's determination  and  in  failing  to  hold  and 
decide  that  said  presumption  disappeared  upon  the 
introduction  of  evidence  tending  to  prove  that  the 
transfers  were  not  in  contemplation  of  death. 
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6.  In  that  its  decision  is  contrary  to  law,  is 
cloarly  erroneous,  and  is  not  supported  by  sub- 
stantial evidence. 

7.  In  ordering-  and  deciding"  that  there  is  a 
deficiency  in  estate  tax  of  $37,933.11  and  in  failing 
to  order  and  decide  that  there  was  an  overpayment 
of  estate  tax  of  at  least  $1,275.76. 

/s/  JOHN  S.  PENNELL, 

Attorney  for  Petitioner. 

Af&davit  of  Service  by  mail  attached. 

[Endorsed] :    Filed  Oct.  17,  1949. 


[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  ALL  OF  THE  RECORD 
MATERIAL  TO  THE  CONSIDERATION 
OF  THE  REVIEW. 

Harriette  O  'Neill  Gillette,  Executrix  of  the  Estate 
of  Edwin  F.  Gillette,  petitioner  herein,  by  her  attor- 
neys, E.  H.  McDermott,  Wm.  M.  Emery  and  J.  S. 
Pennell,  hereby  states  that  the  following  documents 
and  portions  of  the  record  are  material  to  the  con- 
sideration of  the  review : 

1.  Docket  entries  of  the  proceedings  before  the 
Tax  Court. 

2.  Pleadings  before  the  Tax  Court. 

(a)  Petition,  together  with  attached  Exhibit  A 
(notice  and  Statement  of  Deficiency). 
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(b)  Petitioner's  motion  to  amend  petition,  to- 
gether with  court's  order  entered  thereon. 

(c)  Answer. 

3.  Stipulation  of  Facts,  together  with  Exhibits 
1  through  4,  inclusive,  referred  to  therein  and  at- 
tached thereto. 

4.  Petitioner's  Exhibits  5  through  20,  inclusive. 

5.  Respondent's  Exhibit  A. 

6.  Petitioner's  Narrative  Statement  of  Evidence. 

7.  Memorandum  Findmgs  of  Fact  and  Opinion 
of  the  Tax  Court. 

8.  Order  of  the  Tax  Court  dated  January  25, 
1949  amending  Memorandum  Findings  of  Fact  and 
Opinion  of  the  Tax  Court. 

9.  Order  of  the  Tax  Court  dated  February  10, 
1949,  correcting  and  modifying  Memorandum  Find- 
ings of  Fact  and  Opinion  of  the  Tax  Court. 

10.  (a)  Respondent's  computation  for  entry 
of  decision  under  Rule  50,  together  with  petitioner's 
consent  thereto. 

(b)     Decision  of  the  Tax  Court. 

11.  Petition  for  Review,  together  with  Notice  of 
Filing  Petition  for  Review  and  Affidavit  of  Mailing 
of  Notice  of  Filing  Petition  for  Review  and  Petition 
for  Review. 

12.  Any  and  all  orders  made  by  the  Tax  Court 
or  by  this  Court  with  respect  to  the  enlargement  of 
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time  for  the  preparation  and  transmission  of  the 
record  on  review. 

13.  Designation  of  Portions  of  Record,  Proceed- 
ings and  Evidence  To  Be  Contained  in  Record  on 
Review. 

14.  Statement  of  Points  To  Be  Relied  Upon 
filed  with  this  Court,  together  with  Affidavit  of  Mail- 
ing attached  thereto. 

15.  This  Designation  of  All  of  the  Record  Ma- 
terial to  the  Consideration  of  the  Review. 

16.  Motion  to  Consider  Portions  of  Record  in 
Original  FoiTn. 

/s/  JOHN  S.  PENNELL, 

Attorney  for  Petitioner. 

[Affidavit  of  Mailing  Attached.] 
[Endorsed]  :    Filed  Oct.  17,  1949. 


[Title  of  Court  of  Appeals  and  Cause.] 

MOTION  TO  CONSIDER  PORTIONS 
OF  RECORD  IN  ORIGINAL  FORM 

Harriette  O'Neil  Gillette,  Executrix  of  the  Estate 
of  Edwin  F.  Gillette,  petitioner  herein,  by  her  at- 
torneys, E.  H.  McDermott,  Wm.  M.  Emory  and  J.  S. 
Pennell,  respectfully  moves  that  the  following  docu- 
ments contained  in  the  record  on  review  in  this 
Court  and  previousl}^  designated  by  petitioner  as 
being  material  to  the  consideration  of  the  review, 
be  not  reproduced  in  the  printed  record  on  review, 
but  that  they  be  considered  by  the  Court  in  their 
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original  form  and  that  permission  be  granted  to  the 
parties  hereto  to  refer  in  briefs  and  argmnents  to 
said  documents  and  the  contents  thereof: 

1.  Respondent's  Exhibit  A. 

2.  Petitioner's  Exhibits  1  through  15  inclusive. 
In  support  whereof  petitioner  respectfully  shows 

as  follows: 

The  above  listed  exhibits,  although  material  to  the 
consideration  of  the  review,  contain  much  extrane- 
out  matter  not  here  material.  The  essential  portions 
of  said  exhibits  were  discussed  at  the  hearing  before 
The  Tax  Court  of  the  United  States  which  discus- 
sion appears  in  the  Narrative  Statement  of  Evi- 
dence, designated  for  printing.  Said  exhibits  are 
voluminous  and  in  some  respects  difficult  and  expen- 
sive to  reproduce.  It  is  believed  that  the  reproduc- 
tion thereof  m  the  printed  record  would  serve  no 
useful  purpose  but  would  unduly  burden  the  record, 
and  unreasonably  increase  the  cost  of  printing  the 
record. 

Wherefore,  petitioner  prays  that  this  motion  be 
granted. 

/s/  JOHN  S.  PENNELL, 

Attorney  for  Petitioner. 
So  Ordered: 

/s/  WILLIAM  HEALY, 
/s/  HOMER  T.  BONE, 
/s/  WARREN  A.  POPE, 

United  States  Circuit  Judges. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :    Filed  Oct.  19,  1949. 
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ESTATE  OF  EDWIN  F.  GILLETTE,  Hakriette  O'Neil 
Gillette,  Executrix, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


BRIEF  FOR  PETITIONER. 


JURISDICTION. 


This  case  arises  on  petition  to  review  a  decision  of  tlie 
Tax  Court  of  the  United  States  determining  an  estate  tax 
deficiency  of  $37,933.11  against  petitioner. 

Jurisdiction  and  venue  in  this  Court  are  predicated  upon 
Sees.  1141,  as  amended,  and  1142,  Internal  Revenue  Code. 
The  petition  for  review  (R.  104)  was  filed  on  July  22,  1949, 
within  three  months  after  the  Tax  Court's  decision  on 
April  27,  1949.  (R.  103)  Petitioner's  estate  tax  return  was 
filed  with  the  Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California  at  Los  Angeles,  California.  (R.  96-97, 
88) 

Jurisdiction  of  the  Tax  Court  was  based  upon  Sees.  1101 
and  871,  Internal  Revenue  Code.  The  petition  for  redeter- 
mination (R.  4)  was  filed  on  August  28,  1947,  within  90  days 
after  the  respondent's  notice  of  deficiency  to  petitioner  (R. 
9)  was  mailed  on  June  20,  1947.   (R.  5,  15) 


STATEMENT  OF  THE  CASE. 


The  sole  issue  is  whether  transfers  made  by  decedent, 
Edwin  F.  Gillette,  on  September  17,  1938  of  his  interest  ini 
the  ''Hartford  Building"  property  located  in  Chicago, 
Illinois  and  in  a  summer  residence  at  Lake  Beulah,  Wis- 
consin were  made  in  contemplation  of  death,  so  that  the 
value  thereof  should  be  included  in  his  gross  estate  for 
estate  tax  purposes.    (R.  72) 

Edwin  F.  Gillette  was  born  October  19,  1863  and  died 
December  10,  1943.  He  had  been  a  resident  of  Pasadena, 
California  since  1917.  He  was  survived  by  his  widow, 
Harriette  O'Neil  Gillette,  executrix  of  his  estate  and  peti- 
tioner herein,  two  sons,  Hyde  and  Edwin,  and  two  daugh- 
ters, Helen  and  Marietta.    (R.  17,  73) 

On  September  17,  1938  decedent  and  his  sister,  Mrs. 
William  S.  Jenks,  each  owned  an  undivided  one-half  inter- 
est in  the  following  real  estate : 

The  Hartford  Building  property,  located  at  the; 
southwest  corner  of  Dearborn  and  Madison  Streets  in 
Chicago,  Illinois,  acquired  by  inheritance  from  theiri 
father  in  1892. 

The  Michigan  Avenue  property,  acquired  by  inheri- 
tance from  their  father  in  1892. 

The  Lake  Beulah  property,  located  at  Lake  Beulah, 
Wisconsin,  acquired  in  1893.    (R.  17-18,  73) 

On  September  17,  1938,  over  five  years  before  his  death, 
decedent  transferred  his  interest  in  the  Hartford  Building, 
property  to  his  son  Hyde  Gillette  as  trustee  of  an  ir 
revocable  trust  (R.  17-18,  73;  Ex.  1:  R.  20),  and  conveyed 
his  interest  in  the  Lake  Beulah  property  by  warranty  deed 
to  his  four  children.  (R.  17-18,  73)  The  Tax  Court  sus- 
tained respondent 's  determination  that  the  transfers  of  the* 


Hartford  Building  and  Lake  Beulali  properties  were  made 
in  contemplation  of  death,  and  that  the  gross  estate  should 
be  increased  by  the  respective  amounts  of  $120,621.32  and 
$10,000.  (R.  9-11)  Petitioner  contests  such  inclusion  of 
these  transfers.  The  values  determined  by  respondent  are 
not  in  controversy. 

On  September  17,  1938  decedent  also  conveyed  his  inter- 
est in  the  Michigan  Avenue  property  to  Hyde  Gillette  as 
trustee  of  a  revocable  trust.  (R.  17-18,  73;  Ex.  2:  R.  33) 
The  contents  of  this  latter  trust  as  of  the  date  of  death, 
amounting  to  approximately  $225,878.81,  were  included  in 
the  estate  tax  return  (Ex.  A:  not  reproduced  per  Court 
order  R.  183-184)  and  no  controversy  arises  in  respect 
thereof.  This  conveyance  is  material  only  insofar  as  its 
purposes  were  related  to  the  purposes  of  the  controverted 
transfers. 

Since  its  acquisition  the  Lake  Beulah  property  had  been 
used  jointly  by  the  Jenks  and  Gillette  families  as  a  summer 
home  with  the  expenses  to  be  borne  equally  by  decedent  and 
the  Jenks  family.  (R.  81-82,  118,  165)  After  the  death  of 
decedent's  first  wife  in  1932  the  cottage  was  used  mostly 
by  the  Jenkses  and  the  Gillette  children  living  in  the  Chi- 
cago area.  Decedent  continued  to  make  visits  during  the 
summer.    (R.  115,  158,  175-176) 

The  Hartford  Building  is  an  old  14-story  office  building 
standing  partly  on  the  land  owned  jointly  by  decedent  and 
Mrs.  Jenks  and  partly  on  land  held  by  an  estate  not  con- 
cerned in  this  proceeding.  The  portion  owned  by  decedent 
and  Mrs.  Jenks  was  subject  to  a  99-year  lease,  under  which 
they  had  received  a  net  rental  of  $27,000  per  year  in  equal 
shares  prior  to  default  of  the  lessee  as  of  September  1, 
1933.  The  lessors  declared  a  forfeiture  and  obtained  pos- 
session on  December  1,  1933.  This  matter  was  handled  for 
the  decedent  and  Mrs.  Jenks  by  Hyde  Gillette  who  had 
recently  graduated  from  the  Harvard  School  of  Business 


Administration  and  was  engaged  in  the  investment  banking 
business  in  Chicago.  Thereafter,  Hyde  Gillette  retained 
building  managers,  negotiated  an  operating  agreement  with 
the  other  estate  interested  in  the  building,  negotiated  a 
mortgage  for  $85,000  to  liquidate  accrued  taxes  that  the 
former  lessee  had  failed  to  pay,  and  generally  represented 
the  family  in  connection  with  the  property.  In  January, 
1934  he  received  formal  powers  of  attorney  for  these  pur- 
poses from  decedent  and  Mrs.  Jenks,  in  the  latter  case 
acting  jointly  with  Mr.  Jenks.  After  the  termination  of  the 
lease  the  net  receipts  from  this  property  were  substantially 
all  required  for  mortgage  interest  and  expense  of  fire  in- 
surance premiums,  attorneys'  fees  and  a  small  reserve  for 
emergency  rehabilitation.  From  December,  1933  to  Sep- 
tember, 1938  the  sole  distributions  to  decedent  for  his  per- 
sonal use  from  this  property  were  $310  in  January,  1938, 
and  $593  in  August,  1938.  (R.  79, 137-138 ;  Ex.  9,  10,  11 :  not 
reproduced  per  Court  order  R.  183-184) 

The  Michigan  Avenue  property,  which  had  once  been  the 
family  residence,  had  been  leased  on  March  1,  1909  for  a 
term  of  198  years  at  a  net  rental  of  $12,000  per  year,  which 
was  received  in  equal  shares  by  decedent  and  Mrs.  Jenks. 
The  lessees  were  obligated  to  erect  a  building  on  the  prop- 
erty costing  at  least  $100,000  within  20  years.  This  period 
was  extended  to  30  years  in  1928,  and  in  1931  was  further 
extended  for  the  life  of  the  lease  provided  the  lessees  by 
March  1,  1939  should  place  $100,000  in  escrow  as  a  guar- 
antee of  performance.  Also  in  1931  decedent  and  Mrs. 
Jenks  granted  an  option  to  the  lessees  to  purchase  the  prop- 
erty for  $375,000,  $75,000  being  received  as  a  down  pay- 
ment. Decedent  and  Mrs.  Jenks  gave  a  bond  secured  by  a 
trust  deed  on  the  property  to  convey  good  title  or  return 
the  $75,000  if  the  lessees  should  elect  to  complete  the  pur- 
chase. (R.  78-79,  139-141 ;  Ex.  12,  13,  14,  15 :  not  reproduced 
per  Court  order  R.  183-184) 


The  decedent  was  never  interested  in,  concerned  witli  or 
adept  at  business  or  financial  affairs.  His  life  was  devoted 
to  artistic  and  cultural  pursuits.  Though  well  educated, 
including  a  course  in  architecture,  he  followed  neither  that 
profession  nor  any  other  for  a  livelihood.  He  was  interested 
in  studying  and  composing  poetry  in  French,  and  in  doing- 
beautiful  cabinet  work  in  his  work-shop,  interested  himself 
in  his  fraternities  and  in  work  on  their  publications,  in  a 
hunt  club,  a  choral  society,  a  tennis  and  swimming  club. 
He  drove  a  car  a  great  deal  and  was  interested  in  photog- 
raphy. He  devoted  all  of  his  time  to  such  pursuits.  He  was 
never  engaged  in  remunerative  employment.  (R.  78,  116, 
120-122,  126-127,  135-136) 

Decedent's  only  substantial  source  of  income  was  the 
$19,500  per  year  received  under  the  Hartford  Building  and 
Michigan  Avenue  leases.  (R.  115,  125,  142)  He  showed  no 
interest  and  took  no  part  in  the  management  of  these  prop- 
erties, even  after  the  drastic  reduction  in  the  Hartford 
Building  income  after  1933,  leaving  such  matters  to  his  son 
Hyde  and  his  brother-in-law,  William  S.  Jenks.  (.R.  79, 
120,  137-138)  Because  of  his  inattention  to  business  and 
inability  to  handle  his  finances,  the  rental  checks  were  made 
payable  to  his  first  wife.  (R.  115,  122-124,  136)  After  her 
death  in  1932,  decedent's  daughter  Marietta  handled  the 
household  finances  until  her  marriage  to  Howard  A.  Will  in 
1937.    (R.  115) 

Despite  decedent's  substantial  income  from  these  two 
leases,  he  became  financially  involved  prior  to  1920  and  was 
being  pressed  to  meet  some  bank  loans.  In  1921  he  mort- 
gaged the  Hartford  Building  property  for  five  years  for 
$70,000.  Mrs.  Jenks  joined  in  the  mortgage  to  accommodate 
him,  but  the  entire  proceeds  went  to  decedent  for  his  per- 
sonal use.  (Ex.  18:  R.  145;  R.  153)  In  June,  1926  this 
mortgage  was  extended  for  another  five  years.  It  was  satis- 
fied some  time  before  1938,  presumably  at  maturity  in  1931 


from  the  $75,000  received  in  connection  with  the  option 
agreement  on  the  Michigan  Avenue  property.  Decedent 
gave  Mrs.  Jenks  his  personal  promissory  note,  witli  his 
wife  as  co-maker,  for  $34,000,  dated  June  23,  1931,  payable 
on  demand  and  bearing  interest  at  5%  per  year  payable 
semiannually.  (R.  75,  142;  Ex.  17:  R.  143)  The  first  two 
interest  payments  of  $850  were  made  when  due,  but  no 
further  payments  of  interest  or  principal  were  made  on 
this  note.  (R.  75,  145)  On  December  23,  1936  this  note  was 
cancelled  and  a  renewal  note  was  given  to  Mrs.  Jenks  in 
the  amount  of  $41,650  covering  the  principal  and  accrued 
and  unpaid  interest.  (R.  75,  142;  Ex.  16:  R.  144)  Decedent 
never  made  any  payments  oil  this  note. 

In  1938  Mr.  and  Mrs.  Jenks,  Hyde  Gillette  and  Marietta 
Will  lived  in  or  near  Chicago.  Howard  A.  Will  had  been  an 
attorney  in  Chicago  since  about  1924.  The  Gillette  and 
Jenks  families  had  a  close  family  relationship.  Mrs.  Jenks 
was  very  fond  of  her  brother's  children.  She  and  decedent 
were  devoted  to  each  other.   (R.  79-80) 

Through  his  attendance  at  French  clubs  and  societies, 
decedent  had  become  acquainted  with  Harriette  O'Neil,  a 
French  teacher  of  Pasadena,  California.  (R.  126)  On 
May  8,  1938,  decedent  wrote  a  letter  to  each  of  his  children 
stating  that  he  and  Miss  O'Neil  were  deeply  in  love  with 
each  other  and  he  had  repeatedly  urged  her  to  marry 
him,  but  that  she  hesitated  to  come  into  the  family  where 
she  might  be  considered  an  interloper  and  to  give  up  the 
freedom  which  as  a  bachelor  girl  she  had  so  long  enjoyed; 
that  he  should  devoutly  welcome  any  procedure  which 
might  tend  to  overcome  the  diffidence  in  meeting  the 
members  of  the  family;  that  they  were  lovers  "seeking 
such  happiness  as  may  be  found  at  this  late  date;"  and 
that  he  hoped  the  letter  would  have  favorable  considera- 
tion. Miss  O'Neil  was  then  age  41,  the  decedent  75.  (R. 
80;  Ex.  20:  R.  148) 


Decedent's  children,  upon  learning  of  the  suggested 
marriage,  were  pleased  at  the  prospect  (except  that  the 
record  does  not  indicate  the  attitude  of  Helen).  (E.  80, 
117-118,  152;  Ex.  20:  R.  150)  However,  when  Hyde  dis- 
cussed the  matter  \\4th  the  Jenks  family  shortly  after  he 
received  his  father's  letter,  Mr.  Jenks  took  a  different 
view,  and  his  wife  to  a  lesser  degree.  The  matter  was  dis- 
cussed by  Hyde  and  the  Jenks  family  several  times,  both 
in  Chicago  during  the  summer  and  at  Lake  Beulah  in 
August  and  September.  Howard  and  Marietta  Will  joined 
in  some  of  these  discussions.  (R.  81,  117,  119,  129,  152-154) 
Mr.  Jenks,  who  largely  looked  after  his  wife's  interests, 
did  most  of  the  talking,  and  at  times  was  loud  and  bitter. 
Both  Mr.  and  Mrs.  Jenks  were  unhappy  over  the  proposed 
marriage.  They  did  not  see  how  decedent  could  afford  to 
marry,  and  pointed  out  that  he  was  receiving  only  $6,000 
a  year  from  his  interest  in  the  Michigan  Avenue  property; 
that  he  was  indebted  to  Mrs.  Jenks  on  a  note,  upon  which 
he  was  not  paying  the  interest;  and  that  they  felt  that  he 
should  not  take  on  additional  obligations;  also  that  mar- 
riage involved  additional  expense,  and  that  decedent  might 
possibly  encumber  his  sister's  interest  in  the  Hartford 
Building  and  Michigan  Avenue  properties ;  and  that  if  the 
optionees  in  the  Michigan  Avenue  property  elected  to  pur- 
chase, it  might  not  be  possible  to  give  clear  title.  Mr.  Jenks 
pointed  out  that  this  might  be  ruinous  for  the  two  families 
because  the  Michigan  Avenue  property  represented  their 
only  remaining  source  of  income.  Mr.  Jenks  at  one  time 
said  that  he  would  see  that  decedent  was  sued  for  collec- 
tion of  the  notes  before  he  incurred  further  obligations, 
or  he  would  stop  the  marriage.  (R.  81,  117,  119,  129,  152- 
154,  162,  166-167,  170)  As  to  the  Lake  Beulah  property, 
which  was  used  by  both  families,  including  grandchildren, 
as  a  summer  home,  Mr.  and  Mrs.  Jenks  also  indicated  that 
having  a  new  head  of  the  family  brought  there  might  pro- 


duce  complications.  Decedent  had  not  been  paying  his 
share  of  the  expenses  of  that  property.  (R.  82,  157,  165, 
171) 

Hyde  Gillette  felt  that  he  would  like  to  do  anything  he 
could  to  prevent  a  rift  in  the  family.    Pointing  out  the 
feeling  that   was   developing   between   decedent    and  his 
sister,  Hyde  asked  Mr.  Jenks  if  he  could  not  do  something 
to  keep  harmony.    There  had  been  some  acrimonious  ex- 
change of  letters  in  the  past  which  had  "blown  over",  and 
Hyde  knew  that  decedent  would  become  excited  and  ex- 
tremely headstrong  if  Mr.  Jenks  repeated  the  statements 
to  decedent.    Hyde  counseled  with  Howard  Will  and  his; 
law  firm,  which  had  handled  the  forfeiture  of  the  Hartford  I 
Building  lease  in  1933.   It  w^as  felt  that  decedent's  indebt- 
edness to  Mrs.  Jenks  might  be  secured  by  his  interest  ini 
the  Hartford  Building.    After  further  discussion  it  waS' 
decided  that  since  Hyde  was  handling  the  Hartford  Build- 
ing, the  decedent's  interest  therein  might  as  well  be  trans-- 
f  erred  in  trust  to  Hyde  as  trustee.   Decedent  had  received  I 
only  nominal  income  from  that  source  since  1933,  and  it! 
did  not  seem  that  he  would  be  sacrificing  anything  by  usingj 
this  property  to  relieve  him  of  his  indebtedness   to  his| 
sister.    Mr.  Jenks  was  adamant  on  Mrs.  Jenks  receivingj 
some  interest,  and  Hyde  decided  that  he  would  see  that  she 
was  guaranteed  at  least  $1,000  per  year  out  of  the  approxi- 
mate |2,000  interest  per  year  due  to  her.    He  proposed! 
that  part  of  the  decedent's  |6,000  a  year  income  from  the 
Michigan  Avenue  property  be  used  to  assure  Mrs.  Jenks^ 
of  the  $1,000  if  the  Hartford  Building  income  should  be 
insufficient,  and  he  felt  that  a  trusteeship  in  him,  over  the 
Michigan  Avenue  property,  was  a  logical  vehicle  for  that 
purpose.    The   Michigan  Avenue   trust  was   also   created 
to  assure  delivery  of  clear  title  in  case  of  exercise  of  the 
purchase  option,  as  Mr.  Jenks  suggested  that  an  uncooper 
ative  wife  of  the  decedent  might  hamper  the  transfer  unden 
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the  option  and  cause  default.  Such  a  trust  would  also 
make  it  more  difficult  for  decedent  to  encumber  his  sister's 
interest  in  that  property.    (R.  82-83,  154-157) 

The  program  decided  upon  and  the  documents  that  were 
later  drawn  to  effectuate  it  were  explained  to  the  Jenkses. 
(R.  83)  The  program  met  with  their  approval  and  satis- 
fied their  objections  to  the  marriage.  (R.  157,  171)  They 
did  not  insist  upon  the  trust  provisions  for  distribution  of 
the  corpus;  they  may  not  have  known  the  details  to  that 
extent.  Their  primary  interest  was  to  get  the  note  secured 
and  to  protect  Mrs.  Jenks'  interest  in  the  Hartford  Build- 
ing and  the  Michigan  Avenue  property.    (R.  152-154,  174) 

Hyde  Gillette  did  not  desire  to  engage  in  correspondence 
with  his  father  on  the  subject.  He  wanted  to  handle  it 
orally.  He  did  not  wish  to  create  friction  between  his 
father  and  Mr.  Jenks.  Decedent  was  never  told  about 
Mr.  Jenks'  statement  about  suit  on  the  note,  but  he  did 
know  that  the  Jenks  family  had  objections  to  the  marriage 
in  connection  with  the  indebtedness.    (R.  83,  157) 

On  June  23,  1938  Miss  O'Neil  spent  a  day  in  Chicago 
on  the  way  to  visit  further  east.  The  decedent  had  pre- 
viously told  her  that  his  children  were  pleased  with  the 
idea  of  the  proposed  marriage,  that  Mr.  and  Mrs.  Jenks 
were  not  pleased,  that  he  was  behind  on  interest  payments 
to  her  and  the  pressure  came  when  the  question  of  mar- 
riage arose.  (R.  83,  129-130,  132)  Miss  O'Neil  met  Hyde 
at  that  time.  They  discussed  the  problem  and  the  solutions 
then  being  formulated,  including  the  possible  complications 
in  connection  with  the  Lake  Beulah  property.  Miss  O'Neil 
stated  that  she  would  not  want  to  be  a  fifth  wheel  as  far 
as  the  management  of  the  house  was  concerned,  and  she 
would  prefer  the  conveyance  of  decedent's  interest  in  this 
property  to  his  children.  She  thought  that  probably  some 
arrangement  could  be  worked  out  to  satisfy  all  of  Mr.  and 
Mrs.  Jenks'  objections.    (R.  84,  130,  158) 
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About  August  1,  1938  decedent  arrived  in  Chicago.  Hyde 
told  his  father  in  very  general  terms  of  the  Jenks'  attitude 
toward  getting  some  payment  on  the  note.  He  did  not  tell 
him  of  Mr.  Jenks'  threat  to  bring  suit  on  the  note,  not 
wishing  to  make  his  father  angry.  Hyde  suggested  the 
program  which  by  that  time  had  been  completely  formu- 
lated, although  no  documents  had  been  drawn.  Hyde  told 
his  father  that  his  one  purpose  was  to  permit  him  to  con- 
tinue a  happy  life  and  to  get  married  with  the  friendly 
feeling  of  all  the  family.  Decedent's  reaction  to  the  plan 
was  that  if  Hyde  and  Howard  Will  "thought  it  was  all 
right  and  it  met  the  problems  that  had  arisen,  for  us  to 
go  ahead  and  draw  the  instruments."    (R.  84-85,  159) 

The  documents  to  put  the  final  program  into  effect  were 
prepared  by  Howard  Will  and  others  in  his  law  firm.  (R. 
83,  157,  167-169)    They  were  as  follows: 

(a)  An  irrevocable  trust  of  the  decedent's  interest  in 
the  Hartford  Building  property  with  Hyde  Gillette  as 
trustee.  (Ex.  1:  R.  20)  Hyde  Gillette,  as  trustee,  executed 
an  agreement  assuming  payment  from  the  trust  assets  of 
decedent's  debt  to  Mrs.  Jenks  and  indemnifying  decedent 
against  any  action  on  the  note  by  Mrs.  Jenks  or  her  suc- 
cessors in  interest.  (Ex.  19:  R.  146)  Subject  to  the  obliga- 
tion to  Mrs.  Jenks,  the  decedent's  children  were  the  bene- 
ficiaries of  the  trust,  with  possibility  of  remainder  interests 
in  their  issue. 

(b)  A  revocable  trust  of  the  decedent's  interest  in  the 
Michigan  Avenue  property,  with  a  charge  on  income  to 
make  up  any  deficiency  between  |1,000  per  year  interest  to 
Mrs.  Jenks  on  her  note  and  interest  payments  actually 
made  from  the  Hartford  Building  trust.  Subject  to  this 
possible  charge,  the  trust  income  was  to  be  distributed  to 
decedent.  The  trust  also  provided  for  income  distribu- 
tions of  11,500  per  year  to  his  widow  after  his  death,  with 
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the  balance  of  tlie  remainder  interest  in  the  children  or 
their  issue.    (Ex.  2:  R.  33) 

(c)  A  conveyance  of  decedent's  interest  in  the  Lake 
Beulah  property  by  deed  to  his  four  children.     (R.  18) 

(d)  An  antenuptial  agreement  between  decedent  and 
Miss  O'Neil.  (Ex.  3:  R.  61)  This  had  been  suggested  by 
a  senior  member  of  the  law  firm  to  avoid  any  doubt  as  to 
the  validity  of  the  foregoing  transfers  and  to  make  her 
consent  unnecessary  in  the  event  the  lessees  of  the  Mich- 
igan Avenue  property  should  exercise  their  purchase 
option.  (R.  86,  168-169,  IT-t)  Although  it  was  suggested 
that  Miss  O'Neil  obtain  counsel,  she  declined  to  do  so, 
having  full  confidence  in  decedent  and  his  son  in  the  con- 
summation of  the  program.     (R.  87,  131,  133) 

The  trust  agreements  and  the  Lake  Beulah  deed  were 
executed  on  September  17,  1938.  The  antenuptial  agree- 
ment was  executed  on  September  19,  1938.     (R.  17-18) 

Except  at  the  time  of  signing  these  documents,  when 
Hyde  and  Howard  Will  attempted  to  explain  them,  there 
were  only  casual  conversations  with  decedent  concerning 
the  plan  after  the  initial  discussion  about  August  1,  1938. 
(R.  159,  164,  169-170,  173) 

Decedent  and  Miss  O'Neil  were  married  October  29,  1938 
and  lived  together  until  his  death.  (R.  87,  126)  On  April 
24,  1939  decedent  executed  his  will,  leaving  all  of  his  prop- 
erty to  his  wife.  (R.  69-71,  87)  He  did  not  discuss  this  will 
with  his  wife,  and  she  did  not  know  that  he  had  executed  it 
until  after  his  death.  (R.  87,  133,  173)  In  the  1938  discus- 
sions between  decedent  and  his  son  and  son-in-law,  the 
making  of  a  will  or  the  subject  of  testamentary  disposition 
or  substitution  therefor  was  not  mentioned.     (R.  173) 

At  all  times  material  decedent  was  in  excellent  health. 
He  was  a  man  of  pleasant  disposition,  had  a  cheerful  out- 
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look  on  life,  and  carried  on  his  normal  activities  up  to  the 
time  of  his  death.  He  had  no  illnesses  more  severe  than  a 
common  cold  for  many  years.  He  made  occasional  visits 
to  physicians  for  check-up  examinations,  but  had  never 
summoned  a  physician  to  attend  him  at  home  prior  to  his 
last  illness.  He  was  an  expert  automobile  driver  and  took 
many  long  trips.  During  the  summers  of  1938,  1939  and 
1940  at  Lake  Beulah  he  went  swimming  every  day.  In  1939 
and  1940  he  spent  a  good  deal  of  time  in  Estes  Park,  Colo- 
rado, at  an  altitude  of  9,000  feet,  repairing  his  cabin,  trim- 
ming trees  and  cutting  new  trails.  He  died  suddenly  on 
December  10,  1943  from  coronary  thrombosis.  Although 
for  two  or  three  weeks  prior  to  his  death  he  had  complained 
of  not  feeling  as  well  as  usual,  he  did  not  see  a  physician, 
nor  did  he  curtail  his  activities.  A  physician  was  called  to 
see  him  on  the  day  he  died.  About  ten  days  before  his 
death  he  drove  to  Los  Angeles  and  sang  a  two-hour  concert 
standing  with  his  glee  club.  (R.  87-88,  116-117,  127-128) 
In  his  letter  of  May  8,  1938,  advising  his  children  of  his 
proposed  remarriage,  he  expressed  himself  as  being  young 
in  spirit,  ideals  and  future  outlook,  believing  that  this  was 
sufficient  to  make  up  for  the  disparity  in  age  between  him- 
self and  Miss  O'Neil,  who  was  33  years  his  junior.  He 
looked  forward  to  a  happy  life  with  Miss  O'Neil.  (Ex.  20: 
R.  148) 

The  lessees  of  the  Michigan  Avenue  property  exercised 
their  purchase  option  in  the  spring  of  1939,  paying  |300,000. 
(R.  88)  Subsequently,  on  September  3,  1940,  decedent 
amended  the  Michigan  Avenue  trust  to  provide  minimum 
payments  to  him  of  $6,000  per  year,  payable  from  principal 
if  necessary,  subject  to  any  payments  necessary  to  be  made 
to  Mrs.  Jenks.  (R.  88)  In  fact,  the  income  from  the  Hart- 
ford Building  trust  having  been  sufficient  to  pay  interest 
to  Mrs.  Jenks,  no  payments  have  ever  been  made  to  her 
from  the  Michigan  Avenue  trust.     (R.  164) 
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Petitioner  filed  the  decedent's  estate  tax  return  on  or 
about  March  3,  1945  with  the  Collector  of  Internal  Revenue 
for  the  Sixth  District  of  California  at  Los  Angeles,  Cali- 
fornia, showing  total  estate  tax  of  $45,064.39,  which  was 
paid  $12,158.49  on  September  27,  1944  and  $32,905.90  on 
March  10,  1945.  (R.  19,  88)  This  return  did  not  include 
as  a  part  of  decedent's  gross  estate  any  interest  in  the 
Hartford  Building  property  or  the  Lake  Beulah  property. 
(R.  19;  Ex.  A:  not  reproduced  per  Court  order  R.  183-184) 


14 

SPECIFICATION  OP  ERRORS. 


I.  The  Tax  Court  erred  in  failing  to  find  the  following 
facts  which  were  proved  by  substantial,  uncontroverted 
evidence : 

a.  Decedent 's  dominant  motive  in  making  the  tranS' 
f ers  here  in  question  was  to  do  everything  necessary  to 
remove  the  objections  on  the  part  of  Mr.  and  Mrs. 
Jenks  to  his  marriage  and  permit  that  marriage  to  take 
place  with  the  friendly  feeling  of  his  entire  family. 

b.  The  antenuptial  agreement  entered  into  con- 
temporaneously with  the  transfers  was  for  the  primary 
purpose  of  insuring  the  validity  of  the  transfers  as 
against  a  possible  future  claim  by  Harriette  O'Neil 
that  those  transfers  had  been  in  fraud  of  her  marital 
rights,  and  of  insuring  the  giving  of  good  title  to  the 
Michigan  Avenue  property  without  consent  of  Har- 
riette O'Neil  upon  exercise  of  the  lessees'  option  to 
purchase. 

c.  Decedent  gave  no  thought  to  the  devolution  of 
his  property  after  his  death  and  thoughts  of  death  were 
in  fact  absent  from  his  mind  at  the  time  these  transfers 
were  made. 

d.  The  transfers  were  not  made  in  contemplation 
of  death. 

II.  The  Tax  Court  erred  in  that  its  conclusions  of  law 
are  contrary  to  the  evidence  and  its  own  findings  of  fact, 
are  based  on  its  own  unsupported  inferences  and  are  there- 
fore clearly  erroneous.  In  particular,  the  Tax  Court  erred 
in  the  f ollow^ing  respects : 

a.  In  holding  and  deciding  that  the  transfers  here 
in  question  were  made  in  contemplation  of  death  and 
are  includible  in  decedent's  gross  estate  under  Sec. 
811(c)  of  the  Internal  Revenue  Code. 
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b.  In  failing  to  hold  and  decide  that  the  transfers 
here  in  question  were  not  made  in  contemplation  of 
death  and  were  not  includible  in  decedent's  gross  estate 
for  estate  tax  purposes. 

c.  In  assuming  (in  disregard  of  the  evidence)  that 
other  methods  could  have  been  used  to  satisfy  the  ob- 
jections of  Mr.  and  Mrs.  Jenks  and  in  concluding 
therefrom  that  the  methods  actually  used  were  not  for 
that  purpose. 

d.  In  disregarding  the  evidence  and  its  own  findings 
of  fact  as  to  decedent's  health  and  mental  condition 
which  prove  the  absence  of  contemplation  of  death. 

III.     The  Tax  Court  erred  in  disregarding  the  law  in  the 
following  respects : 

a.  In  failing  to  hold  and  decide  that  transfers  made 
to  enable  a  marriage  to  take  place  are  prompted  by  a 
living  motive  and  are  not  made  in  contemplation  of 
death. 

b.  In  treating  as  evidence  the  general  presumption 
of  correctness  of  the  Commissioner's  determinations, 
and  in  failing  to  hold  and  decide  that  that  presumption 
disappears  in  the  presence  of  evidence  proving  to  the 
contrary. 

c.  In  failing  to  base  its  decision  only  upon  the 
evidence. 
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SUMMARY  OF  ARGUMENT. 


I.  This  Court  is  fully  empowered  to  review  and  reverse 
the  Tax  Court's  decision  that  decedent  transferred  prop- 
erty in  contemplation  of  death,  in  the  same  manner  and  to 
the  same  extent  as  a  decision  of  the  District  Court.  Under 
Rule  52(a),  Federal  Rules  of  Civil  Procedure,  as  inter- 
preted by  the  courts,  findings  of  fact  by  the  trial  court  are 
erroneous  if  not  supported  by  substantial  evidence,  and 
this  Court  is  free  to  draw  its  own  inferences  and  conclu- 
sions from  the  findings  of  fact  and  the  evidence.  The  Tax 
Court  has  disregarded  material  uncontroverted  evidence, 
and  has  failed  to  give  effect  to  many  of  its  own  findings  of 
fact.  Instead  it  has  made  inferences  and  conclusions  un- 
supported by  the  evidence  and,  in  some  instances,  incon- 
sistent with  its  own  findings  of  fact. 

II.  The  transfers  were  occasioned  by  an  affirmative 
living  motive  established  by  clear  and  uncontradicted  evi- 
dence. 

A.  Decedent's  motive  was  to  remove  an  important 
obstacle  to  his  marriage.  His  prospective  bride  wasj 
reluctant  to  accept  his  proposal  without  the  consent 
and  approval  of  his  family.  His  children  by  a  priori 
marriage  did  approve,  but  his  sister,  to  whom  he  wasi 
closely  attached,  and  her  husband  disapproved,  largely) 
because  of  a  debt  owed  by  decedent  to  his  sister.  Per- 
sonal complications  in  connection  with  joint  occupancy 
of  the  summer  residence  at  Lake  Beulah  were  also 
involved.  Decedent's  son,  assisted  by  his  son-in-law, 
an  attorney,  worked  out  a  plan  to  meet  the  objections 
of  Mr.  and  Mrs.  Jenks  and  embracing  the  controverted 
transfers.  This  plan  was  suggested  to  and  approved 
by  decedent  for  the  sole  purpose  of  making  possible 
his  proposed  marriage  with  the  approval  of  his  family 
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B.  Decisions  in  other  cases  establish  that  property 
transfers  under  comparable  circumstances  were  not 
made  in  contemplation  of  death. 

C.  The  plan  was  responsive  to  the  remarriage  mo- 
tive. Other  motives  can  not  properly  be  attributed 
to  decedent.  The  Tax  Court's  apparent  inference  that 
decedent  had  a  long-range  motive  for  distribution  of 
property  to  his  children  in  contemplation  of  death  is 
not  supported  by  any  evidence  and  is  completely  incon- 
sistent with  his  character,  which  had  been  the  same 
for  the  preceding  20  years  or  more.  From  decedent's 
standpoint  the  transfers  were  a  very  reasonable 
means  of  dispelling  the  objections  of  his  sister  and  her 
husband  to  his  marriage.  It  is  immaterial  that  his 
problem  might  have  been  solved  by  some  different 
means. 

D.  The  antenuptial  agreement,  an  incidental  docu- 
ment in  support  of  other  parts  of  the  plan  to  remove 
objections  to  the  marriage,  does  not  support  the  Tax 
Court's  decision. 

III.  Absence  of  contemplation  of  death  is  further  estab- 
lished by  other  evidence.  The  condition  of  his  health,  the 
range  and  nature  of  his  activities,  and  the  fact  that  he  was 
about  to  be  married  all  make  it  unlikely  that  thoughts  of 
death  were  in  his  mind  in  1938,  and  his  long  record  of  lack 
of  foresight  and  acumen  in  financial  matters  show"  that 
such  thoughts,  if  they  did  exist,  would  not  have  impelled 
him  to  action. 

IV.  The  general  presumption  of  correctness  attending 
determinations  of  the  Commissioner  was  apparently 
treated  as  evidence  by  the  Tax  Court.  This  presumption 
disappears  in  the  presence  of  any  evidence,  and  thereafter 
must  be  disregarded.  The  evidence,  on  which  the  case 
should  have  been  decided,  shows  plainly  that  decedent  did 
not  transfer  property  in  contemplation  of  death. 
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STATUTE  INVOLVED. 


Sec.   811(c),  as   amended,   Internal  Revenue   Code    (26 
U.  S.  C.  §  811(c)),  so  far  as  material,  provides: 

Sec.  811.     Gross  Estate. 

The  value  of  the  gross  estate  of  the  decedent  shall 
be  determined  by  including  the  value  at  the  time  of 
his  death  of  all  i^roperty  *  *  * 

(c)  Transfers  in  Contemplation  of,  or  Taking  Ef- 
fect at  Death. — 

(1)  General  Rule. — To  the  extent  of  any  interest 
therein  of  which  the  decedent  has  at  any  time  made  a 
transfer  (except  in  case  of  a  bona  fide  sale  for  an 
adequate  and  full  consideration  in  money  or  money's 
worth),  by  trust  or  otherwise — 

(A)  in  contemplation  of  his  death.  Any  trans- 
fer of  a  material  part  of  his  property  in  the 
nature  of  a  final  disposition  or  distribution  there- 
of, made  by  the  decedent  within  two  years  prior 
to  his  death  without  such  consideration,  shall, 
unless  shown  to  the  contrary,  be  deemed  to  have 
been  made  in  contemplation  of  death  within  the 
meaning  of  this  subchapter ;  *  *  * 

Sec.  811(c)   was  retroactively  amended  on  October  25, 
1949  to  read  as  above  by  Sec.  7  of  Public  Law  378,  81st 

Congress,    1st   Session,   63    Stat This   amendment 

made  substantive  changes  in  other  provisions  of  Sec. 
811(c),  but  with  respect  to  transfers  in  contemplation  of 
death  the  previous  statutory  language  was  merely  con- 
solidated in  the  new  subparagraph  (A),  without  change 
in  language  or  substance. 
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ARGUMENT. 


I. 

"Contemplation  of  Death"  Issues  Are  Fully  Reviewable 

By  This  Court. 

Whether  a  transfer  was  or  was  not  made  in  contempla- 
tion of  death  depends  upon  the  facts  showing  the  deced- 
ent's motives  and  the  circumstances  attending  the  transfer. 
In  reviewing  a  Tax  Court  finding  as  to  contemplation  of 
death,  this  Court  is  fully  authorized  to  consider  these 
evidentiary  facts  and  circumstances,  and  to  reverse  the 
Tax  Court  where  they  do  not  support  or  are  inconsistent 
with  the  ultimate  finding. 

Limitations  upon  the  scope  of  review  of  such  issues  by 
the  Courts  of  Appeals,  imposed  by  a  series  of  Supreme 
Court  decisions  culminating  in  Dohson  v.  Comm.,  321  U.  S. 
231,  64  S.  Ct.  495  (1944),  have  been  removed  by  1948 
legislation.  Sec.  1141(a),  Internal  Revenue  Code,  as 
amended  by  Sec.  36  of  the  Act  of  June  25,  1948  (Public 
Law  773,  80th  Cong.,  2nd  Sess.),  62  Stat.  646,  provides 
that  the  Courts  of  Appeals  have  jurisdiction  to  review 
decisions  of  the  Tax  Court  ''in  the  same  manner  and  to 
the  same  extent  as  decisions  of  the  district  courts  in  civil 
actions  tried  without  a  jury."  Such  review  is  thereby 
made  subject  to  Rule  52(a),  Federal  Rules  of  Civil  Pro- 
cedure, as  noted  in  Estate  of  Sullivan  v.  Comm.,  175  F. 
(2d)  657  (CA9,  1949). 

In  the  application  of  Rule  52(a),  two  basic  principles 
are  established  by  numerous  decisions: 

1.  This  Court  may  review  both  the  facts  as  found 
by  the  trial  court  and  the  evidence  upon  which  those 
facts  are  based.  If  the  findings  of  fact  are  not  sup- 
ported by  substantial  evidence,  they  are  clearly  erro- 
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neous  within   the   meaning   of  Rule   52(a),  and  this 
Court  is  not  bound  by  those  findings. 

2.  This  Court  is  never  bound  by  the  inferences  and 
conclusions  drawn  by  the  trial  court  from  its  findings 
of  fact,  but  is  always  free  to  draw  its  own  inferences 
and  conclusions  from  the  findings  and  the  evidence. 

In  Western  Union  Telegraph  Co.  v.  Bromherg,  143  F, 
(2d)  288  (CA  9,  1944),  this  Court  said  (p.  290) : 

"Appellate  courts  are,  however,  free  to  draw  in- 
ferences and  conclusions  from  findings  of  fact.  See 
Kuhn  V.  Princess  Lida  of  Thurn  &  Taxis,  3  Cir.,  1941, 
119F.  2d704,  705,  706." 

In  the  Princess  Lida  case  cited  by  the  Court,  it  was  said 

(pp.  705-706)  : 

"The  Rule  does  not  operate,  however,  to  entrench 
with  like  finality  the  inferences  or  conclusions  drawn 
by  the  trial  court  from  its  fact  findings.  And  so,  while 
accepting  the  facts  competently  found  by  the  trial 
court  as  correct,  an  appellate  court  remains  free  to 
draw  the  ultimate  inferences  and  conclusions  which, 
in  its  opinion,  the  findings  reasonably  induce.  *  *  *  The 
sufficiency  of  the  evidence  to  sustain  a  trial  court's 
conclusion  or  finding  of  an  ultimate  fact  remains  ap- 
propriate matter  for  the  appellate  court's  considera- 
tion. *  *  *  Where  the  evidentiary  facts  are  not  in 
conflict  or  dispute,  the  conclusions  to  be  dra\vm  there- 
from are  for  the  appellate  court  upon  review  of  the 
trial  court's  action.  *  *  *  An  incorrect  conclusion  by 
a  trial  court  qualifies  as  a  'clearly  erroneous'  finding, 
for  the  correction  whereof  on  appeal  Rule  52(a)  spe- 
cifically provides." 

Decisions  in  other  circuits  to  the  same  effect  are : 

Bacli  v.  Friden  Calculating  Machine  Co.,  155  F. 

(2d)  361  (CA  6,  1946). 
J.  S.  Tyree,  Chemist,  Inc.  v.  Thymo  Borine  Lab- 
oratory, 151  F.  (2d)  621  (CA  7,  1945). 
Stuhhs  V.  Fidton  National  Bank  of  Atlanta,  146  F. 
(2d)  558  (CA  5,  1945). 
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In  the  present  case  the  evidentiary  facts  are  not  in  con- 
flict or  dispute.  This  Court  is  not  asked  to  weigh  the 
probity  of  witnesses,  or  to  choose  between  contradictory 
statements.  Petitioner's  evidence  is  uncontradicted,  and 
respondent  presented  no  evidence  excejjt  the  estate  tax  re- 
turn. Much  of  this  evidence  is  reflected  and  summarized 
in  the  Tax  Court's  findings  of  fact. 

Some  of  the  uncontradicted  evidence  considered  material 
by  petitioner  was  disregarded  in  the  Tax  Court's  findings 
and  opinion.  But  the  principal  error  made  by  the  Tax 
Court  was  in  failing  to  give  effect  to  many  of  its  own  find- 
ings of  fact.  It  has  drawn  inferences  and  reached  conclu- 
sions that  are  completely  unsupported  by  the  evidence.  In 
some  instances,  inferences  or  conclusions  stated  in  the 
opinion  are  directly  inconsistent  with  its  own  findings  of 
fact. 

Recently,  in  Wilshire  &  Western  Sandwiches,  Inc.  v. 
Comm.,  175  F.  (2d)  718  (CA  9,  1949),  reversing  a  Tax 
Court  memorandum  decision,  this  Court  said  (p.  721) : 

''While  it  may  be  said  that  there  are  features  look- 
ing both  v/ays  as  to  whether  the  advancements  in  this 
case  were  loans  or  stock  purchases  those  sustaining  a 
conclusion  that  the  transaction  was  a  loan  greatly 
preponderate,  chief  of  which  as  we  have  stated,  is  the 
intent  of  the  parties  at  the  time  of  entering  into  the 
transaction,  *  *  *." 

This  Court  is  equally  empowered  in  this  case  to  review 
the  evidence  adduced  at  the  hearing,  to  draw  the  proper 
inferences  or  conclusions  therefrom,  and  to  determine  the 
ultimate  fact  that  the  transfers  by  decedent  of  his  interest 
in  the  Hartford  Building  and  Lake  Beulah  properties  were 
not  made  in  contemplation  of  death. 
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II. 

The  Transfers  Were  Occasioned  By  an  Affirmative  Living 
Motive  Established  By  Clear  and  Uncontradicted  Evi- 
dence. 

Near  tlie  beginning  of  its  opinion,  the  Tax  Court  said: 

''Though  the  crux  of  the  matter  is  as  to  what  the 
decedent  contemplated,  the  record  is  almost,  if  not 
quite,  barren  as  to  what  he  actually  had  in  mind." 
(R.89) 

We  challenge  that  description  of  the  record.  We  believe 
there  is  an  abundance  of  evidence  of  the  decedent's  state 
of  mind  and  his  intentions.  In  addition,  there  is  a  clear-cut 
showing  of  his  character  and  personality,  his  attitude  and 
actions  respecting  his  property,  and  like  factors,  so  that 
the  Court  can  readily  and  fairly  determine  how  he  would 
react  to  the  situation  with  which  he  was  faced,  and  whether, 
contrary  to  all  other  indications,  there  was  any  substantial 
likelihood  that  his  actions  in  this  instance  were  motivated 
by  contemplation  of  death. 

A. 

decedent's  motive  was  to  remove  an  important  obstacle  to 

HIS  marriage. 

In  1938  decedent  had  been  a  resident  of  Pasadena,  Cali- 
fornia for  about  20  years.  He  had  been  a  widower  since 
1932.  Several  of  his  children  and  Mrs.  Jenks,  his  sister  and 
only  other  close  relative,  lived  in  the  Chicago  area.  He 
continued  to  spend  part  of  each  summer  with  them  at  Lake 
Beulah  in  southern  Wisconsin,  but  the  rest  of  the  time 
offered  increasing  prospects  of  loneliness. 

His  days  were  not  occupied  by  the  press  of  business 
affairs.  He  devoted  all  of  his  time  to  artistic  and  cultural 
pursuits  and  hobbies,  to  the  affairs  of  fraternities,  to  meet- 
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ings  and  affairs  of  French  societies  and  to  travel.  Attend- 
ance at  the  French  club  meetings  brought  him  into  frequent 
association  with  Harriette  O'Neil,  a  French  teacher  of 
Pasadena.  Their  friendship  ripened  into  affection,  forti- 
fied by  their  mutual  interests. 

On  May  8,  1938  decedent  wrote  a  letter  to  each  of  his 
children,  telling  them  of  his  desire  to  marry  Miss  O'Neil. 
(Ex.  20:  R.  148-151)  His  description  of  her  personal  ap- 
pearance and  character  might  have  been  written  by  a  col- 
lege youth.  It  is  apparent  that  entering  into  this  marriage 
was  the  most  important  thing  in  his  mind  at  that  time.  In 
his  own  words,  "I  feel,  in  my  inmost  heart,  that  I  can  not 
be  truly  happy  again,  alone." 

However,  Miss  O'Neil  was  not  yet  ready  to  give  her 
consent. 

* '  *  *  *  she  hesitates  in  our  becoming  engaged,  from  a 
very  natural  sensitiveness  in  coming  into  our  long 
established  family  where  there  might  be  the  slightest 
suggestion  of  being  considered  an  interloper  whose 
presence  would  not  be  entirely  welcome  to  everyone. 

''Also,  having  lived  as  a  bachelor  girl,  for  so  many 
years,  she  hesitates  in  giving  up  that  freedom  and 
independence  which  she  has  so  long  enjoyed,  *  *  *. 
I  fear  that  it  may  require  a  great  amount  of  persua- 
sion to  induce  her  to  change  her  mind,  in  spite  of  our 
mutual  fondness. 

*  *  #  *  * 

"In  view  of  the  conditions,  I  should  devoutly  wel- 
come any  procedure  which  might  tend  to  overcome  her 
diffidence.  *  *  *"  (R.  148-149) 

Decedent  feared  that  even  a  mere  coolness  toward  Miss 
O'Neil  or  the  marriage  would  turn  the  scales  against  his 
suit.  He  was  apparently  not  then  aware  that  outright  ob- 
jection in  one  family  quarter  was  in  the  offing. 

Decedent's  proposed  remarriage  met  with  the  hearty  ap- 
proval of  his  children,  who  expressed  their  pleasure  to  him. 
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But  his  sister,  Mrs.  Jenks,  and  her  husband  were  imme- 
diately opposed  to  the  marriage,  and  voiced  their  objec- 
tions frequently  and  vigorously.  While  these  objections 
were  made  mainly  in  conversations  with  two  of  the  chil- 
dren, Hyde  and  Marietta,  the  basis  of  the  objection  was 
known  to  decedent  in  or  before  June,  1938. 

The  objections  by  Mr.  and  Mrs.  Jenks  were  provoked  by 
financial  matters  between  decedent  and  his  sister.  In  June, 
1931  decedent  was  indebted  to  Mrs.  Jenks  and  gave  her  his 
personal  promissory  note  for  $34,000.  The  first  two  semi- 
annual interest  payments  were  made  on  this  note,  but 
decedent  made  no  payments  thereafter.  In  December,  1936 
a  renewal  note  was  given  by  decedent  to  Mrs.  Jenks  for 
$41,650  principal  and  accrued  interest  on  the  prior  note. 
Decedent  never  made  any  payment  of  principal  or  interest 
on  the  1936  note. 

Mr.  Jenks  was  quite  different  from  decedent  in  character 
and  disposition.  He  had  once  been  treasurer  of  a  business 
corporation.  For  years  while  he  and  decedent  occupied  an 
office  together  in  Chicago  he  had  busied  himself  with  the 
management  of  the  family  property,  while  decedent  was 
engaged  in  desultory  architecture  practice,  designed  covers 
for  fraternity  magazines  and  engaged  in  like  non-business 
activities.  Mr.  Jenks  had  also  engaged  in  important  nego- 
tiations with  the  lessees  of  the  Michigan  Avenue  property, 
and  was  proud  of  his  success  in  obtaining  $75,000  from 
them  in  connection  with  an  option  for  the  sale  of  that  prop- 
erty. There  had  been  some  prior  acrimonious  correspond- 
ence on  financial  matters  between  the  Jenkses  and  decedent. 
It  is  small  wonder  that  decedent's  announcement  of  his 
intention  to  marry  Miss  O'Neil  evoked  vigorous  objection 
from  Mr.  and  Mrs.  Jenks. 

These  objections  were  stated  on  a  number  of  occasions, 
first  at  the  Jenks'  apartment  in  Chicago  and  later  at  the 
Lake  Beulah  summer  house.    Mr.  Jenks  was  particularly 
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vehement.  He  could  not  understand  how  decedent,  who  had 
been  so  long  negligent  of  his  debt  to  his  sister,  could  think 
of  taking  on  the  expense  of  a  new  wife.  He  said  that  he 
would  bring  suit  on  the  note  to  stop  the  marriage. 

Hyde  Gillette,  decedent's  oldest  son,  recognized  that  these 
objections  from  Mr.  and  Mrs.  Jenks,  would  be  likely  to 
wreck  his  father's  hopes.  Miss  O'Neil  was  reluctant  to 
accept  decedent's  proposal  because  of  a  fear  of  mere  cool- 
ness by  other  members  of  the  family.  It  was  likely  that  she 
would  refuse  to  enter  into  a  marriage  that  threatened  to 
result  in  an  outright  family  estrangement.  Even  if  decedent 
could  succeed  in  overcoming  her  objections,  the  rift  be- 
tween decedent  and  his  sister  would  remain.  Hyde  decided 
that  the  only  solution  was  to  overcome  the  objections  of 
Mr.  and  Mrs.  Jenks,  and  he  sought  to  do  so.  Numerous 
discussions  with  Mr.  Jenks  and  w^th  Howard  Will,  dece- 
dent's son-in-law  and  a  practicing  attorney  at  Chicago, 
resulted  in  a  plan  which  met  with  the  approval  of  Mr.  and 
Mrs.  Jenks,  embracing  the  transfers  here  in  controversy. 

This  plan  w^as  not  made  by  decedent.  Hyde  first  dis- 
cussed it  with  him  when  he  came  to  Chicago  about  August 
1,  1938.  The  plan  had  then  been  completely  formulated  but 
no  documents  had  been  drawn  pending  decedent's  approval. 
Although  avoiding  the  more  inflammatory  statements  of 
Mr.  Jenks,  Hyde  told  his  father  of  Mr.  Jenks'  attitude 
toward  getting  some  payment  on  the  notes,  pointing  out 
that  he  had  some  grounds  for  feeling  as  he  did.  He  then 
described  the  various  arrangements  that  were  proposed  to 
meet  these  objections. 

The  evidence  of  decedent's  reaction  to  the  plan  was  as 
follows : 

Testimony  of  Hyde  Gillette. 

''My  father's  reaction  to  the  plan  was  that  if  Howard 
and  I  thought  it  was  all  right  and  it  met  the  problems 
that  had  arisen,  for  us  to  go  ahead  and  draw  up  the 
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instruments.  We  did  not  discuss  it  with  him  much 
after  the  instruments  were  prepared.  He  left  the  mat- 
ter entirely  in  our  hands.  I  do  not  recall  having  any 
special  or  extended  conferences  going  over  the  docu- 
ments with  him,  except  that  I  did  try  to  make  and  felt 
duty  bound  to  make  it  perfectly  clear  to  him  exactly 
what  they  meant  and  what  they  covered."  (R.  159- 
160) 

"*  *  *  On  those  visits  [week-ends  at  Lake  Beulah  in 
August  and  September,  1938]  I  do  not  recall  any  spe- 
cific discussion  that  I  had  with  my  father  on  the  sub- 
ject of  these  transfers.  We  may  have  had  casual  con- 
versations. I  was  not  present  on  any  occasion  during 
which  these  transfers  were  discussed  between  Mr.  and 
Mrs.  Jenks  and  my  father.  It  was  my  purpose  in  plan- 
ning the  transfers  to  keep  the  two  families  apart  and 
as  far  as  I  know  I  did  keep  them  from  discussing  the 
matter,  at  least  in  my  presence."    (R.  161) 

"I  explained  the  entire  document  in  general  to  my 
father  and  gave  it  to  him  to  read.  I  do  not  recall  ex- 
plaining the  provision  for  distribution  and  termination 
to  him  specifically.  I  talked  to  him  about  these  docu- 
ments more  in  terms  of  the  general  principles  involved, 
telling  him  that  my  one  purpose  was  to  permit  him  to 
continue  a  happy  life  in  the  way  he  wished  and  at  the 
moment  that  involved  making  it  possible  for  him  to  get 
married  with  the  friendly  feeling  of  all  of  the  family. ' ' 
(R.  164) 

Testimony  of  Howard  A.  Will. 

"I  first  met  Miss  O'Neil  on  the  day  she  signed  the 
prenuptial  agreement,  September  19,  1938.  That  agree- 
ment had  been  prepared  and  given  to  Mr.  Edwin  Gil- 
lette two  days  prior  thereto  when  he  signed  the  trusts, 
and  he  was  to  take  the  agreement  with  him  and  discuss 
it  with  Miss  O'Neil.  She  came  in  to  Mr.  Hyde  Gil- 
lette's office  on  Monday,  the  19th,  along  with  Mr.  Gil- 
lette. 

"I  had  discussed  the  trust  instruments  with  decedent 
in  a  general  way  prior  to  September  17th  when  he  came 
to  my  office  to  sign  them.    On  that  day  I  went  over  the 
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instruments  with  him,  highspotted  the  important  pro- 
visions, and  we  discussed  them  rather  thoroughly  at 
that  time."    (R.  169-170) 

''***!  can't  tell  you  exactly,  but  I  think  it  must 
have  been  pointed  out  to  Mr.  Gillette  that  the  corpus 
of  the  Michigan  Avenue  trust  would  eventually  go  to 
his  four  children.  I  don't  recall  that  I  explained  to 
Mr.  Gillette  that  if  the  Michigan  Avenue  trust  was  not 
revoked  it  provided  for  complete  disposition  of  the 
property  and  he  would  have  to  do  no  more  respecting 
the  disposition  of  that  property.  I  don't  believe  we 
got  into  such  detail.  Mr.  Gillette  was  not  a  business- 
man. He  wasn't  a  man  whom  you  can  discuss  com- 
plicated business  matters  with  very  well. 

"It  was  my  impression  that  he  had  great  love  for 
his  children.  I  can't  recall  that  he  ever  definitely  ex- 
pressed an  interest  to  make  provision  for  their  wel- 
fare. We  had  no  extended  conversation  on  that  sub- 
ject which  would  lead  me  to  be  able  to  tell  you  that  that 
was  my  impression,  he  never  said  that  he  wanted  his 
property  divided  after  his  death  among  his  children. 
I  had  no  such  discussions  as  that  with  him."  (R.  173) 

Testimony  of  Harriett e  O'Neil  Gillette. 

"The  subject  [antenuptial  agreement]  was  first  men- 
tioned to  me  by  Mr.  Gillette  when  he  came  to  Kenil- 
worth,  Illinois  to  spend  a  week-end  when  he  was  visit- 
ing there.  That  was  the  17th  and  18th  of  September, 
1938.  I  did  not  discuss  the  subject  of  an  antenuptial 
agreement  with  him  on  that  occasion.  He  told  me  that 
Hyde  and  Mr.  Will  were  writing  up  some  papers  to 
that  effect.  We  didn't  discuss  the  agreement  at  all. 
*  *  *  The  papers  which  I  signed  and  which,  of  course, 
I  read  and  which  were  explained  to  me  before  I  signed 
them  mentioned  that  the  Hartford  Building  and  the 
Michigan  Avenue  property  had  been  transferred  to 
Hyde  Gillette  as  trustee.  I  did  not  discuss  any  of  these 
transfers  with  Mr.  Gillette  prior  to  the  week-end  he 
showed  me  the  proposed  antenuptial  agreement.  *  *  * 

a*  *  *  He  never  definitelv  discussed  the  debt  due 
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Mrs.  Jenks.  But  just  before  I  came  East  he  seemed 
upset  one  day  and  when  I  asked  him  what  it  was  he 
said  his  sister  was  annoyed  at  the  idea  of  his  marriage 
when  he  wrote  the  family  that  he  was  hoping  to  get 
married."    (R.  131-132) 

The  decedent's  state  of  mind  was  clear.  His  intended 
marriage,  the  objective  uppermost  in  his  mind,  appeared 
well  on  its  way  to  fulfillment.  His  children  had  satisfied 
Miss  O'Neil  that  she  would  be  welcomed  into  the  family. 
He  had  been  concerned  over  the  objections  of  Mr.  and  Mrs. 
Jenks,  but  upon  his  arrival  in  Chicago  about  August  1,  1938, 
his  son  Hyde  discussed  their  objections  in  a  general  way 
and  told  him  that  a  solution  had  been  found.  The  nature 
of  the  solution  w^as  discussed,  but  decedent  was  not  a  man 
to  be  concerned  over  such  property  matters.  He  had  long 
been  disinterested  in  such  affairs,  and  there  is  nothing  in 
his  conduct  in  August  and  September,  1938  to  indicate  that 
his  attitude  was  any  different  at  that  time.  He  gave  only 
such  attention  to  these  affairs  as  he  was  forced  to  do  by 
his  son  and  son-in-law  when  they  attempted  to  explain  the 
plan  and  the  instruments  to  him.  Except  for  the  discussion 
with  his  son  about  August  1  and  the  meetings  on  September 
17  and  19,  when  the  documents  were  signed,  he  engaged  in 
only  casual  conversations  on  the  whole  subject. 

The  plan  and  the  documents  were  presented  to  him  as  a 
whole,  and  he  accepted  them  on  that  basis.  He  was  not 
concerned  with  details.  The  plan  was  a  means  of  removing 
an  obstacle  to  his  marriage.  That  was  all  that  interested 
him.  If  his  son  and  son-in-law  "thought  it  was  all  right 
and  it  met  the  problems  that  had  arisen"  it  was  entirely 
satisfactory  to  him.  The  only  problem  confronting  him  was 
the  threat  to  his  marriage.  It  is  submitted  that  the  evi- 
dence clearly  shows,  without  contradiction,  that  decedent's 
sole  motive  in  making  transfers  of  the  Hartford  Building 
and  Lake  Beulah  properties  was  to  remove  an  obstacle  that 
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threatened  bis  proposed  remarriage,  the  most  important 
thing  in  his  mind  at  the  time,  and  to  preserve  family  har- 
mony. 

B. 

A  "living"  motive  disproves  contemplation  of  death  as  a 

MATTER,  OF  LAW. 

In  the  leading  case  of  U.  S.  v.  Wells,  283  U.  S.  102,  51  S. 
Ct.  446  (1931),  the  Court  said  (p.  118) : 

"If  it  is  the  thought  of  death,  as  a  controlling  motive 
prompting  the  disposition  of  property,  that  affords  the 
test,  it  follows  that  the  statute  does  not  embrace  gifts 
inter  vivos  which  spring  from  a  different  motive." 

Such  a  motive  is  attested  by  all  the  evidence  in  this  case. 
The  transfers  were  made,  at  a  mininmm,  to  preserve  family 
harmony  and,  at  a  maximum,  to  remove  a  barrier  to  the 
accomplishment  of  the  marriage  itself.  It  is  difficult  to 
conceive  of  a  motive  more  closely  related  to  the  continuance 
of  life  and  dissociated  from  any  thought  of  death.  Corre- 
sponding motives  in  other  cases  have  been  regularly  held 
to  disprove  contemplation  of  death. 

In  Estate  of  By  ram  v.  Co  mm.,  9  TC  1  (1947),  decedent, 
in  order  to  obtain  the  consent  of  a  Mrs.  Evans  to  marriage, 
entered  into  an  antenuptial  agreement  with  her.  He  there- 
by promised  to  establish  a  trust  for  her  benefit.  The  corpus 
of  this  trust  was  to  reduce  her  rights  in  his  property  after 
his  death.  Respondent  determined  that  this  trust  was 
created  in  contemplation  of  death,  but  the  Tax  Court  held 
that  this  was  disproved  because  the  trust  was  a  condition 
to  obtaining  Mrs.  Evans'  consent  to  marriage,  even  though 
it  contained  some  provisions  etfective  upon  the  grantor's 
death.  Respondent  has  acquiesced  in  this  decision,  1947-2 
CB  1,  indicating  his  complete  approval  of  the  principle  that 
a  transfer  to  induce  marriage  is  not  made  in  contemplation 
of  death. 


30 

In  Lippincott  v.  Comm.,  72  F.  (2d)  788  (CA  3,  1934),  the 
decedent,  ten  months  before  his  death,  conveyed  to  his 
daughter  substantially  all  of  his  real  estate,  valued  at  over 
$1,000,000  and  consisting  mainly  of  residential  property. 
At  that  time  he  had  been  contemplating  a  second  marriage 
for  at  least  a  year  and  a  half,  but  the  woman  in  whom  he 
was  interested  had  twice  refused  to  enter  into  an  ante- 
nuptial agreement  under  which  she  would  have  accepted 
specified  income  payments  in  lieu  of  marital  rights  in  his 
property.  He  did  not  want  to  have  the  real  estate  subject 
to  the  control  and  interference  of  his  proposed  second  wife, 
and  so  he  conveyed  it  to  his  daughter  so  he  could  enter  into 
the  marriage  without  the  antenuptial  agreement.  The 
Board  of  Tax  Appeals  sustained  a  finding  that  this  transfer 
was  made  in  contemplation  of  death,  relying  upon  the  de- 
cedent's age  and  his  poor  health,  and  the  fact  that  two 
physicians  had  advised  him  not  to  remarry.  But  the  Court 
of  Appeals  reversed,  saying  that  the  Board  seemed  to  have 
been  so  impressed  by  these  factors  that  it  overlooked  the 
testimony  showing  that  the  decedent's  dominant  motive 
was  to  put  him  in  a  position  to  remarry  without  subjecting 
his  real  property  to  the  control  and  interference  of  his  sec- 
ond wife,  which  was  a  purpose  associated  with  life  and 
disproved  contemplation  of  death. 

See  also  Terhune  v.  Welch,  39  F.  Supp.  430  (DC  Mass., 
1941),  reversed  on  other  grounds,  126  F.  (2d)  695  (CA  1, 
1942). 

In  taxing  this  decedent's  transfers,  the  Tax  Court  erred 
both  in  fact  and  in  law.  Decedent  was  dominated  by  the 
thought  of  remarriage,  and  what  he  did  was  done  to  make 
that  marriage  possible.  This  is  a  motive  completely  unre- 
lated to  thoughts  of  death  and  disproves  that  the  transfers 
were  made  in  contemplation  of  death. 
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C. 

THE  PLAN  WAS  REASONABLY  ADAPTED  TO  SATISFY  THE  REMARRI- 
AGE MOTIVE,  AND  DOES  NOT  SUPPORT  ANY  OTHER  MOTIVE 
ATTRIBUTABLE  TO  DECEDENT. 

The  Tax  Court  considered  that  it  could  disregard  the 
foregoing  evidence  of  decedent's  motive  because  it  thought 
that  all  parts  of  the  plan  were  not  necessary  to  his  objec- 
tive, or  it  could  have  been  accomplished  in  some  different 
way.  The  Tax  Court  seems  to  have  attributed  motives 
to  the  decedent  which  are  inconsistent  with  the  direct 
evidence  and  are  wholly  out  of  keeping  with  his  char- 
acter and  conduct  of  financial  affairs  over  a  period  of  many 
years.  At  the  hearing,  the  judge  was  satisfied  that  the 
decedent's  character  had  been  fully  and  accurately  de- 
picted (E.  136),  and  he  has  summarized  the  testimony  to 
that  effect  in  his  findings  (R.  78),  but  he  has  given  no 
effect  to  these  findings  in  his  opinion. 

Decedent  had  never  been  interested  in  matters  of  prop- 
erty. Between  1907  and  1920,  he  had  attempted  some  busi- 
ness investments  and  had  become  seriously  involved.  There- 
after income  checks  were  made  payable  to  his  first  wife, 
who  handled  even  the  household  finances.  After  her  death 
in  1932,  their  daughter.  Marietta,  took  over  this  task  until 
she  married  and  moved  to  Chicago  in  1937.  Decedent  had 
long  been  satisfied  to  leave  both  the  routine  details  and 
the  major  negotiations  in  connection  with  the  family  prop- 
erties to  his  brother-in-law,  Mr.  Jenks,  and  later  to  his 
son,  Hyde,  after  Hyde  finished  college  and  entered  the 
investment  banking  business  in  Chicago  in  1930.  While 
the  termination  of  the  Hartford  Building  lease  in  1933 
reduced  his  income,  rentals  from  the  Michigan  Avenue 
property  remained  adequate  for  his  needs.  Since  1931 
he  had  been  indebted  to  his  sister,  Mrs.  Jenks,  and  had  not 
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even  paid  interest  thereon  after  the  first  year.  This  debt, 
originally  for  $34,000,  had  been  increased  to  $41,650  by 
interest  accruals  when  a  renewal  note  was  given  in  Decem- 
ber, 1936,  and  the  total  principal  and  interest  amounted  to 
approximately  $45,650  by  September,  1938.  Decedent  had 
always  lived  for  the  moment.  He  had  never  displayed 
financial  ability  or  foresight  in  handling  his  affairs.  Yet 
the  Tax  Court  envisions  him  as  suddenly  being  engaged 
in  a  long-range  plan  for  the  distribution  of  his  property 
when  in  fact  his  immediate  problem  in  1938  was  the  re- 
moval of  an  obstacle  to  his  marriage. 

Considering  the  program  in  detail,  we  do  not  believe 
it  would  seem  unreasonable  to  a  man  of  much  more  finan- 
cial acumen  and  foresight  than  had  ever  been  displayed 
by  decedent.  First,  as  to  the  Hartford  Building,  Hyde 
proposed  that  decedent  convey  this  property  into  a  trust, 
with  the  children  as  beneficiaries  subject  to  payment  of 
the  debt  to  Mrs.  Jenks.  In  return  Hyde,  as  trustee,  would 
assume  payment  of  this  debt.  The  Tax  Court  was  con- 
cerned with  disparity  between  the  estimated  value  of  de- 
cedent's interest  in  the  Hartford  Building  and  the  amount 
of  the  debt.  Since  decedent  was  to  be  relieved  of  the  debt, 
it  was  clearly  in  order  that  the  property  solely  respon- 
sible for  its  payment  be  in  excess  of  the  face  amount  of 
the  obligation.  Decedent  owned  a  half  interest  in  land 
and  a  building,  old  and  run  down,  which  was  situated  partly 
upon  land  owned  by  other  parties,  and  which  had  earned 
only  a  nominal  amount  in  the  preceding  five  years.  The 
joint  interests  of  decedent  and  his  sister  were  subject  to 
an  $85,000  mortgage.  Under  those  circumstances  any  esti- 
mate of  the  fair  market  value  of  decedent's  undivided  in- 
terest was  necessarily  theoretical  and  was  a  long  way  from 
cash  in  hand. 

Decedent  was  not  a  man  to  be  interested  in  frozen  prop- 
erty values.    The  Hartford  Building  had  produced  virtually 
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no  income  since  1933.  He  was  giving  up  nothing  important 
to  him.  He  was  making  possible  the  thing  he  most  desired 
at  that  time,  marriage  to  Miss  O'Neil.  By  parting  with 
this  property  and  subjecting  it  to  the  payment  of  the  note 
to  Mrs.  Jenks,  he  would  dispose  of  this  debt  question  once 
and  for  all.  It  had  been  a  subject  of  intermittent  disagree- 
ment in  the  past.  At  the  moment  it  was  an  important  po- 
tential barrier  to  his  marriage.  From  his  standpoint,  he 
was  gaining  an  important  objective  at  a  cost  which  must 
have  been  to  him  nominal  or  nonexistent. 

As  to  the  Lake  Beulah  property,  the  circumstances  were 
both  personal  and  financial.  Although  theoretically  de- 
cedent was  supposed  to  contribute  half  of  the  expenses 
connected  with  this  property,  he  had  been  lax  in  doing  so. 
This  was  an  obvious  source  of  irritation  to  Mr.  and  Mrs. 
Jenks,  the  sort  of  thing  that  would  come  to  mind  when 
their  irritation  was  already  sparked  by  other  causes.  There 
was  also  an  undercurrent  of  feeling  that  the  new  wife 
might  not  fit  congenially  into  the  family  circle  at  Lake 
Beulah.  Miss  O'Neil,  already  sensitive  over  intruding  into 
the  family  circle,  promptly  sensed  this  situation,  and  was 
as  much  desirous  as  was  Hyde  Gillette  of  eliminating  this 
possible  source  of  further  irritation. 

The  transfer  of  decedent's  interest  in  this  property  to 
his  children,  some  of  whom  lived  in  the  Chicago  area  and 
were  using  it  much  more  than  he  might  expect  to  do,  to- 
gether with  the  coincident  transfer  of  the  expense  burden 
to  the  children,  was  a  logical  and  reasonable  solution  of 
this  problem.  This  seems  so  apparent  that  it  is  impossible 
to  understand  why  the  Tax  Court  should  disregard  this 
evidence  and  seek  to  infer  some  other  motive  for  this 
conveyance. 

The  Tax  Court  suggests  that  the  decedent  might  have 
effected  some  other  sort  of  settlement  with  Mrs.  Jenks, 
for  instance  a  mere  mortgage  on  the  Hartford  Building 
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and  the  Lake  Beulah  property.  Without  attempting  to 
labor  the  reasons  for  each  of  the  details  of  the  entire 
program,  which  are  shown  fully  by  the  testimony  (R.  152- 
154)  and  summarized  to  a  large  extent  in  the  statements 
in  this  brief  and  in  the  Tax  Court's  own  findings  of  fact 
(R.  82-83,  85-86),  we  submit  that  any  such  inquiry  has  no 
bearing  upon  the  issue  in  this  case. 

First,  we  are  concerned  with  w^hat  was  done  and  why 
it  was  done,  not  what  the  judge  of  the  Tax  Court  or  any 
other  person  might  have  done  in  an  attempt  to  solve  a 
similar  family  problem.  We  are  concerned  only  with  the 
reasons  for  the  transfers  that  were  made.  At  most  the 
inquiry  should  not  go  beyond  the  credibility  of  the  reasons 
shown  by  the  testimony.  We  believe  any  tests  of  credi- 
bility and  reasonableness  are  fully  satisfied. 

As  was  said  in  Wishard  v.  U.  S.,  143  F.  (2d)  704,  708 
(CA7,  1944): 

''Nor  are  we  impressed  by  defendant's  argument 
that  decedent  could  have  achieved  the  desired  result 
by  a  simpler  method    *     *     *." 

Secondly,  it  is  only  the  motive  of  the  decedent  with  which 
we  are  concerned.  The  detailed  program  was  formulated 
by  Hyde  Gillette,  Howard  Will,  and  the  latter 's  associates 
in  his  law  office.  We  believe  w^hat  they  had  in  mind  is  ade- 
quately explained  by  the  testimony,  but  even  if  that  were 
not  the  case  there  is  no  basis  for  attributing  whatever  tliej'' 
may  have  had  in  their  minds  to  the  decedent,  particularly 
where  such  motives  are  wholly  inconsistent  with  his  char- 
acter and  conduct.  AVe  repeat  that  from  decedent's  stand- 
point there  was  only  one  problem,  obstacles  to  his  marriage 
to  Miss  O'Neil.  The  plan  evolved  at  Chicago  was  pre- 
sented to  him  as  a  means  of  solving  that  problem  and  he 
accepted  it  solely  on  that  basis. 
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D. 


the   antenuptial  agreement   does   not   support  the  tax 
court's  decision. 

After  substituting  unsupported  conjecture  for  clear- 
cut,  direct  and  inferential  evidence  of  decedent's  motive, 
the  Tax  Court  concludes  its  opinion  by  what  seems  a 
labored  and  unrealistic  attempt  to  find  contemplation  of 
death  in  the  language  of  an  antenuptial  agreement  between 
decedent  and  Miss  O'Neill. 

The  origin  of  this  agreement  and  its  purposes  appear 
clearly  in  the  evidence.  It  v/as  suggested  by  a  member  of 
the  law  firm  with  which  Howard  Will  was  associated.  The 
purpose  was  two-fold.  First,  it  was  thought  to  be  desirable 
so  that  the  various  transfers  would  not  be  vulnerable  to 
possible  attack  by  Miss  O'Neil  after  the  marriage.  The 
lawyers  were  merely  protecting  against  a  possibility  of 
a  claim  by  her  that  the  transfers  were  in  fraud  of  her 
marital  rights.  Secondly,  it  was  desired  to  avoid  any  title 
complications  should  the  lessees  exercise  their  option  to 
purchase  the  Michigan  Avenue  property.  They  had  paid 
$75,000  for  that  option,  and  Mrs.  Jenks  and  decedent  were 
under  bond  to  repay  that  amount  if  good  title  could  not  be 
given  when  the  option  was  exercised.  Howard  Will  and 
his  law  associates,  taking  a  realistic  view,  saw  the  poten- 
tiality of  an  estrangement  when  the  time  came  to  convey 
the  Michigan  Avenue  property,  and  did  not  want  decedent's 
wife  to  be  in  a  position  to  block  that  transaction.  They  pro- 
tected against  that  possibility. 

Under  Illinois  law,  dower  and  homestead  rights  attach 
in  inchoate  form  to  real  estate  immediately  upon  marriage. 
The  owner  of  real  estate  can  not  convey  good  title  unless 
his  spouse  joins  in  the  conveyance.  It  seems  apparent 
that  the  provision  for  waiver   of   dower  and  homestead 
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rights  in  the  antenuptial  agreement  has  not  the  slightest 
inference  of  contemplation  of  death.  With  the  lessees  of 
the  Michigan  Avenue  joroperty  obligated  either  to  erect 
an  office  building  thereon  or  deposit  $100,000  in  securities 
as  a  guaranty  fund  by  March  1,  1939,  the  problem  of  title 
protection  was  imminent. 

The  Tax  Court  seizes  upon  the  terms  "wife,  or  widow" 
and  other  provisions  of  the  agreement  as  indicating  that 
decedent  was  contemplating  death.  These  were  the  words 
and  provisions  of  the  attorneys,  not  of  the  decedent.  The 
antenuptial  agreement  was  delivered  to  decedent  on  Satur- 
day, September  17,  1938,  when  he  executed  the  trust  agree- 
ments covering  the  Hartford  Building  and  Michigan  Ave- 
nue properties  and  the  conveyance  of  the  Lake  Beulah 
property.  He  was  to  pass  it  on  to  Miss  O'Neil  so  that 
she  could  examine  it  over  the  week-end.  As  shown  by  her 
testimony,  previously  quoted  herein,  decedent  merely  men- 
tioned the  agreement  and  showed  it  to  her.  She  did  not 
examine  it  in  detail  until  the  meeting  on  September  19, 
when  she  executed  it.  The  antenuptial  agreement  w^as  an 
incidental  document,  and  so  treated  by  everyone  involved. 
The  record  does  not  support  the  Tax  Court's  exaltation 
of  this  instrument. 

The  Tax  Court  also  seeks  to  find  support  for  its  decision 
in  the  fact  that  the  children  were  not  provided  for  in  the 
decedent's  will  made  on  April  24,  1939.  It  is  generally 
considered  that  the  execution  of  a  will  contemporaneously 
with  inter  vivos  transfers  supports  an  inference  that  the 
decedent  had  some  contemplation  of  death  at  the  time  of 
the  transfers.  The  execution  of  a  will  over  seven  months 
after  transfers  were  made  and  as  a  wholly  independent 
transaction  would  seem  to  create  an  inference  that  the 
testator  was  not  thinking  of  death  at  the  time  of  the 
transfers. 
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The  testimony  is  that  decedent  did  not  discuss  the  mak- 
ing of  his  will  with  the  other  members  of  his  family  in  1938 
or  thereafter.  Even  his  wife  did  not  know  of  it  until  after 
his  death.  Under  these  circumstances  it  seems  particularly 
difficult  to  attribute  any  adverse  significance  to  this  de- 
cedent's will. 

III. 

Absence  of  Contemplation  of  Death  Is  Further  Established 
By  Decedent's  Activities,  Health  and  State  of  Mind. 

' '  Contemplation  of  death ' '  is  not  a  statutory  abstraction 
to  be  applied  by  the  methods  of  metaphysics.  It  requires 
a  consideration  of  the  actual  facts  and  circumstances  that 
motivated  a  living  person  and  influenced  his  actions.  In 
noting  that  contemplation  of  death  was  not  confined  to 
imminent  death,  the  Tax  Court  passed  over  a  more  basic 
requirement.  As  stated  in  U.S.  v.  Wells,  283  US  102,  117, 
118  (1931): 

"Death  must  be  'contemplated,'  that  is,  the  motive 
which  induces  the  transfer  must  be  of  the  sort  which 
leads  to  testamentary  disposition." 

"*  *  *  The  words  4n  contemplation  of  death'  means 

that  the  thought  of  death  is  the  impelling  cause  of 
the  transfer, 


*      #      *     M- 


Again  in  Allen  v.  Trust  Co.  of  Georgia,  326  US  630,  66  S. 
Ct.  389  the  Court  said  (p.  635) : 

"The  transfer  is  made  in  contemplation  of  death  if 
the  thought  of  death  is  the  'impelling  cause  of  the 
transfer.'  " 

In  short,  before  there  can  be  "contemplation  of  death", 
there  must  be  a  thought  of  death  present  in  the  decedent's 
mind,  of  such  compelling  force  that  it  causes  him  to  do 
things  that  he  would  not  otherwise  do.  It  follows  that  a 
determination  by  respondent  that  a  transfer  was  made  in 
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contemplation  of  death  can  be  disproved  by  proof  that  such 
thoughts,  if  they  existed  at  all,  were  not  of  serious  concern, 
to  the  decedent.  Such  proof  may  be  found  in  the  state  of 
his  health,  his  conduct,  and  his  mental  attitude. 

It  is  established  beyond  question  that  this  decedent,  in 
1938  and  continuously  up  to  a  few  days  before  his  death, 
was  in  excellent  health,  and  that  he  engaged  in  normal 
and  vigorous  activities.  During  the  summers  of  1938,  1939 
and  1940,  he  went  swimming  almost  daily  during  his  visits 
to  Lake  Beulah.  In  1939  and  1940  he  built  trails,  sawed 
tree  limbs  and  did  other  work  around  his  cabin  in  Colorado, 
at  an  altitude  of  9,000  feet.  Within  ten  days  before  his 
death  he  stood  and  sang  in  a  two-hour  concert  with  his 
glee  club.  He  never  had  an  illness  more  serious  than  a 
common  cold  or  other  minor  ailment,  and  visited  physi- 
cians infrequently.  Government  counsel  admitted  that  de- 
cedent was  in  good  health  (R.  148),  and  the  Tax  Court 
found  that  he  was  in  good  mental  and  physical  condition. 
(R.  87-88,  94) 

Decedent's  conduct  of  his  financial  affairs  gives  further 
proof  that  he  was  not  the  sort  of  man  to  be  strongly  influ- 
enced by  thoughts  of  death,  particularly  since,  in  view  of 
his  good  health,  such  thoughts  were  bound  to  be  remote. 
He  had  never  previously  shown  any  foresight  in  connection 
with  his  property.  He  had  never  been  concerned  with  pre- 
serving or  enhancing  it.  That  he  should  have  suddenly 
become  interested  in  the  devolution  of  property  after  his 
death,  as  the  Tax  Court  seems  to  infer,  is  completely  out 
of  keeping  with  his  character  which,  as  described  by  sev- 
eral witnesses,  had  been  consistent  for  a  period  of  over  20 
years. 

There  is  something  incongruous  in  thoughts  of  death 
being  an  important  factor  in  the  mind  of  a  man  who  is 
about  to  be  married  and  whose  own  words  at  the  time  were 
*'Our  spirits  seem  to  be  equally  young  in  our  ideals  and 
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future  outlook."  It  may  well  be  possible  for  a  man  at  such 
a  time  to  be  concerned  with  devolution  of  property  and 
other  remote  and  intricate  business  details,  but  it  is  im- 
possible to  conceive  of  this  decedent  as  being  such  a  man. 
Such  planning  would  have  been  completely  inconsistent 
with  his  character  and  modes  of  thoughts. 

It  was  only  by  blinding  itself  to  facts  of  this  nature, 
which  appear  at  some  length  in  the  findings  of  fact  but  are 
passed  over  with  little  or  no  mention  in  the  opinion,  that 
the  Tax  Court  could  say  that  the  record  in  this  case  is 
"barren"  as  to  the  decedent's  state  of  mind. 

In  Wishard  v.  U.  S.,  143  F.  (2d)  704  (CA  7,  1944),  the 
Court  said  (p.  708)  : 

*' Everything  decedent  did  was  consistent  with  the 
idea  that  he  expected  to  live  and  be  active  for  many 
years.  His  health,  energy,  vigor  and  activity  militate 
against  considering  this  transfer  as  one  made  in  con- 
templation of  death." 

In  Estate  of  Johnson,  10  TC  680  (1948),  Acq.  1948  IRB 
17,  the  Tax  Court  said  (pp.  688-689) : 

"The  circumstances  which  tend  to  indicate  that  de- 
cedent's motives  were  associated  with  life  are  as  fol- 
lows: (a)  Decedent's  health  at  or  before  the  time  of 
the  transfers  was  good;  (b)  decedent's  nature  and  dis- 
position were  cheerful,  sanguine,  and  optimistic;  (c) 
there  was  an  interval  of  four  years  between  the  time 
of  the  transfers  and  the  time  of  decedent's  death;  (d) 
there  was  at  the  time  of  the  transfers  no  testamentary 
scheme  on  the  part  of  decedent,  decedent's  only  will 
(so  far  as  the  record  discloses)  having  been  made  four 
months  after  the  transfers;  *  *  *" 

It  is  difficult  to  reconcile  the  Tax  Court's  opinion  in  that 
case  with  its  opinion  in  the  present  case. 

The  Tax  Court's  apparent  disregard  of  this  evidence 
showing  that  decedent  was  not  concerned  with  thoughts  of 
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his  death  in  1938  and  was  not  the  sort  of  person  who  would 
have  been  moved  to  make  property  transfers  by  such 
thoughts,  is  a  further  ground  for  reversal. 


IV. 

The  Tax  Court  Erroneously  Relied  Upon  An 
Inapplicable  Presumption. 

In  addition  to  substituting  conjecture  for  evidence,  the 
Tax  Court  appears  to  have  relied  heavily  upon  a  presump- 
tion of  correctness  attending  the  respondent's  determina- 
tion. It  seems  to  match  this  presumption  against  the  evi- 
dence and  to  consider  that  the  jDresumption  has  the  greater 
weight.  Thus,  at  the  beginning  of  its  opinion,  the  Tax  Court 
said: 

*'It  is  not  necessary  to  cite  cases  to  support  the 
statement  that  the  question  is  one  of  fact  on  all  of  the 
evidence,  or  that  the  petitioner,  the  Commissioner  hav- 
ing determined  that  the  transfers  were  made  in  con- 
templation of  death,  has  the  burden  of  proof  to  demon- 
strate the  contrary. 

"Upon  careful  examination  of  the  facts  which  we 
have  found  in  detail,  we  have  come  to  the  conclusion 
that  the  petitioner  has  not  met  the  burden  imposed. 
*  *  *  What  little  [evidence]  does  appear  does  not,  in 
our  opinion,  by  any  means  suffice  to  overcome  the 
presumption  of  correctness  of  the  Commissioner's  de- 
termination."   (R.  89-90) 

And  at  the  conclusion  of  its  opinion,  the  Tax  Court  said : 

<(*  *  *  ^g  conclude  and  hold  that  the  petitioner  has 
failed  to  show  that  the  transfers  of  the  Hartford  and 
Lake  Beulah  properties  were  not,  as  determined  by  the 
Commissioner,  in  contemplation  of  death  within  the 
meaning  of  Section  811(c)  of  the  Internal  Revenue 
Code."   (R.  95) 
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The  presumption  relied  upon  by  the  Tax  Court  is  not 
evidence  and  is  not  to  be  weighed  against  evidence.  It 
merely  imposes  an  obligation  upon  the  petitioner  to  put  in 
some  proof  on  the  issue.  When  evidence  is  introduced  the 
presumption  vanishes. 

These  principles  were  stated,  clearly  and  emphatically, 
by  this  Court  in  Hemphill  Schools,  Inc.  v.  Comm.,  137  F. 
(2d)  961  (CA  9,  1943).  The  Board  of  Tax  Appeals,  as  in 
the  iDresent  case,  had  said : 

''The  evidence  does  not  overcome  the  determination 
of  respondent. ' ' 

Reversing  the  Board,  this  Court  said  (pp.  963-964) : 

"The  Board's  holding  *  *  *  appears  to  have  been 
based  upon  respondent's  determination  that  peti- 
tioner's gains  and  profits  were  permitted  to  accumu- 
late beyond  the  reasonable  needs  of  its  business. 
Whether  that  determination  was  correct  or  incorrect 
was  the  principal,  if  not  the  sole,  issue  in  the  case. 
The  burden  of  proving  it  incorrect  rested  on  petitioner. 
Thus,  if  no  evidence  had  been  produced,  the  Board 
would  have  had  to  accept  the  determination ;  for,  until 
evidence  was  produced,  the  determination  was  pre- 
sumed to  be  correct. 

"Evidence  was  produced.  Some  of  the  evidence  pro- 
duced by  petitioner  tended  to  prove  that  its  gains  and 
profits  were  not  permitted  to  accumulate  beyond  the 
reasonable  needs  of  its  business.  Evidence  having 
been  so  produced,  the  presumption  ceased,  and  thence- 
forth the  issue  depended  'wholly  upon  the  evidence.' 
It  thus  became  the  duty  of  the  Board  to  find  from  the 
evidence,  and  from  it  alone,  whether  petitioner's  gains 
and  profits  were  permitted  to  accumulate  beyond  the 
reasonable  needs  of  its  business.  No  such  finding  was 
made.  Instead,  the  Board  treated  the  presumption 
(which  no  longer  existed)  as  if  it  were  evidence, 
weighed  it  against  petitioner's  evidence  and  concluded 
that  petitioner's  evidence  did  not  'overcome  it.'  [Em- 
phasis supplied] 
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Other  circuits  are  fully  in  accord.  Thus,  in  Hughes  v. 
Coynm.,  153  F.  (2d)  712  (CA  5,  1946),  the  Court  said  (pp. 
713-715) : 

'*0n  petition  for  redetermination  the  Tax  Court, 
acting  by  one  judge,  leaned  heavily  upon  the  presump- 
tion of  correctness  of  the  Commissioner's  action,  and 
reasoned  away  the  uncontradicted  testimony  to  the 
contrary  by  assuming  that  there  might  have  been  a  sale 
or  a  gift  by  Mrs.  Hughes  to  her  husband  *  *  *.  The 
final  conclusion  that  the  burden  of  overturning  the 
action  of  the  Commissioner  is  not  sustained  we  think 
is  not  according  to  law. 

***** 

"Here  the  mere  production  of  the  stock  certificate 
indicates  Mrs.  Hughes  to  be  the  owner,  and  if  no  more 
were  shown  it  would  prove  the  Commissioner  was 
wrong. 

***** 

''The  presumption  in  its  [Commissioner's  determi- 
nation] favor  can  not  lawfully  be  given  prevalence 
over  the  sworn  testimony.  *  *  *" 

In  the  present  case,  the  Tax  Court  has  erred  in  failing 
to  decide  soleh'  upon  the  evidence  before  it.  It  has  at- 
tempted to  "reason  away"  the  uncontradicted  testimony 
by  unsupported  assumptions  and  reliance  upon  a  presump- 
tion which  became  non-existent  shortly  after  the  com- 
mencement of  the  hearing. 

Sec.  811(c),  previously  quoted,  provides  that  a  transfer 
made  within  two  years  prior  to  death  shall,  unless  shown 
to  the  contrary,  be  deemed  to  have  been  made  in  contem- 
plation of  death.  This  presumption  is  plainly  inapplicable, 
since  the  Gillette  transfers  were  made  over  five  years  be- 
fore the  date  of  death. 

Under  these  circumstances  a  determination  by  the  Com- 
missioner that  contemplation  of  death  existed  must  have 
real  factual  support.    The  Commissioner's  need  of  a  pre- 
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sumption  of  correctness  may  be  justified  on  grounds  of 
administrative  convenience,  but  there  should  be  no  sugges- 
tion by  any  court  that  this  is  a  grant  of  untranimeled  dis- 
cretion to  one  of  the  adversaries  in  a  tax  controversy. 
The  Tax  Court  might  better  have  called  upon  respondent 
for  evidence  in  support  of  his  determination,  or  called 
attention  to  the  lack  of  such  evidence,  than  to  have  invested 
the  bare  determination  with  a  robe  of  inviolability. 

Conclusion. 

The  record  in  this  case  contains  extensive  and  substan- 
tial evidence.  The  Tax  Court  made  extensive  findings  of 
fact  covering  much  of  this  evidence.  But  in  the  writing 
of  its  opinion,  much  of  this  evidence  is  brushed  aside  or 
even  disregarded.  Instead  the  Tax  Court  goes  aheld  to 
support  the  respondent's  determination,  erroneously  weigh- 
ing an  initial  presumption  of  the  correctness  of  this  de- 
termination against  the  evidence,  and  erroneously  sub- 
stituting assumption  and  conjecture  not  supported  by  the 
evidence  and  in  some  instances  directly  inconsistent  with 
the  evidence. 

The  evidence  itself — upon  w^hich  the  case  should  be 
decided — shows  plainly  and  without  contradiction  that 
decedent  was  dominated  by  a  motive  wholly  inconsistent 
with  contemplation  of  death.  His  major  concern  in  the 
summer  and  fall  of  1938  was  to  marry  Harriette  O'Neil. 
There  was  an  obstacle  to  this  marriage.  Decedent's  son, 
with  the  assistance  of  his  son-in-law,  proposed  a  plan  to 
overcome  this  obstacle.  The  program  was  suggested  to 
decedent  as  a  means  of  removing  the  obstacle  to  his  mar- 
riage, and  he  accepted  it  on  that  basis.  The  transfers  of 
his  interest  in  the  Hartford  Building  and  Lake  Beulah 
properties  were  important  elements  of  that  program.  Hav- 
ing been  made  by  decedent  solely  for  the  purpose  of  making 
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possible  the  desired  marriage,  they  were  not  made  in  con- 
templation of  death. 

Additional  evidence  of  the  decedent's  health,  activities, 
mode  of  life,  interests  and  hobbies  and,  on  the  other  hand, 
his  lack  of  interest  in  property  matters,  particularly  a  lack 
of  foresight  in  that  connection,  gives  no  indication  that 
thoughts  of  death  were  on  his  mind  and  any  such  thoughts 
would  not  be  likely  to  influence  his  actions.  Supplemented 
by  the  fact  that  he  was  about  to  enter  into  marriage,  a 
time  particularly  dissociated  from  thoughts  of  death,  there 
was  abundant  evidence  that  contemplation  of  death  was 
not  the  "impelling  cause"  of  his  action  in  1938. 

It  is  submitted  that  the  decision  of  the  Tax  Court  should 
be  reversed  and  that  the  transfers  by  decedent  of  the  Hart- 
ford Building  and  Lake  Beulah  properties  should  be  held 
not  to  have  been  made  in  contemplation  of  death. 

Respectfully  submitted, 

Edward  H.  McDermott, 

Wm.   M.   Emery, 

John  S.  Pennekl, 

Counsel  for  Petitioner. 
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(I) 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  12379 


Estate  of  Edwin  F.  Gillette,  Harriette  O'Neil  Gil- 
lette, Executrix,  petitioner 

V. 

Commissioner  of  Internal  Re\tenue,  respondent 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OF  THE  TAX 
COURT    OF   THE    UNITED   STATES 


BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 


The  memorandum  findings  of  fact  and  opinion  of  the 
Tax  Court  (R.  72-95)  are  not  officially  reported. 

JURISDICTION 

The  Commissioner  determined  a  deficiency  in  estate 
tax  against  the  estate  of  Edwin  F.  Gillette,  deceased, 
and  on  June  20,  1947,  mailed  notice  of  the  deficiency  to 
Harriette  O'Neil  Gillette  as  executrix  of  his  estate. 
(R.  9-13.)  A  petition  for  redetermination  of  the  defi- 
ciency under  the  provisions  of  Section  871(a)  of  the 
Internal  Revenue  Code  (R.  4-13)  was  filed  on  August  28, 
1947  (R.  13),  within  the  permitted  ninety-day  period. 

(1) 


A  hearing  was  held  on  June  10  and  11,  1948  (R.  2),  and 
the  decision  of  the  Tax  Court,  deciding  that  there  is  a 
deficiency  in  estate  tax  in  the  amount  of  $37,983.11,  was 
entered  April  27,  1949  (R.  103).  A  petition  for  review 
by  this  Court  (R.  104-106)  was  filed  on  July  22,  1949 
(R.  106),  and  properly  invoked  the  jurisdiction  of  the 
Court  under  Section  1141(a)  of  the  Internal  Revenue 
Code,  as  amended  by  Section  36  of  the  Act  of  June  25, 
1948. 

QUESTION  PRESENTED 

Whether  taxpayer  sustained  her  burden  of  proving 
that  the  decedent's  1938  transfers  of  the  Hartford  and 
Lake  Beulah  properties  were  not  made  in  contempla- 
tion of  death  within  the  meaning  of  Section  811  (c)  of 
the  Internal  Revenue  Code. 

STATUTE  AND  REGULATIONS  INVOLVED 

Internal  Revenue  Code : 
Sec.  811.    Geoss  Estate. 

The  value  of  the  gross  estate  of  the  decedent  shall 
be  determined  by  including  the  value  at  the  time  of 
his  death  of  all  property,  real  or  personal,  tangible 
or  intangible,  wherever  situated,  except  real  prop- 
erty situated  outside  of  the  United  States — 
***** 

(c)  Transfers  in  Contemplation  of,  or  Taking 
Effect  at  Death. — To  the  extent  of  any  interest 
therein  of  which  the  decedent  has  at  any  time  made 
a  transfer,  by  trust  or  otherwise,  in  contemplation 
of  or  intended  to  take  effect  in  possession  or  enjoy- 
ment at  or  after  his  death,  *  *  *  except  in  case 
of  a  bona  fide  sale  for  an  adequate  and  full  consider- 
ation in  money  or  money's  worth.  Any  transfer  of 
a  material  part  of  his  property  in  the  nature  of  a 
final  disi)osition  or  distribution  thereof,  made  by 
the  decedent  within  two  years  prior  to  his  death 
without  such  consideration,  shall,  unless  shown  to 
the  contrary,  be  deemed  to  have  been  made  in  con- 


templation  of  death  within  the  meaning  of  this 
subchapter ; 


(26  U.S.C.  1946  ed.,  Sec.  811.) 

Treasury  Regulations  105,  promulgated  under  the 
estate  tax  provisions  of  the  Internal  Revenue  Code : 

Sec.  81.16.  Transfers  in  contemplation  of  death. 
— Transfers  in  contemplation  of  death  made  by  the 
decedent  after  September  8,  1916,  other  than  bona 
fide  sales  for  an  adequate  and  full  consideration  in 
money  or  money's  worth,  must  be  included  in  the 
gross  estate.  A  transfer  in  contemplation  of  death 
is  subject  to  the  tax  although  the  decedent  parted 
absolutely  and  immediately  with  his  title  to,  and 
possesion  and  enjoyment  of,  the  property. 

The  phrase  "contemplation  of  death,"  as  used 
in  the  statute,  does  not  mean,  on  the  one  hand,  that 
general  ex23ectation  of  death  such  as  all  persons 
entertain,  nor,  on  the  other,  is  its  meaning  re- 
stricted to  an  apprehension  that  death  is  imminent 
or  near.  A  transfer  in  contemplation  of  death  is  a 
dis])osition  of  property  prompted  by  the  thought  of 
death  (though  it  need  not  be  solely  so  prompted). 
A  transfer  is  prompted  by  the  thought  of  death  if  it 
is  made  with  the  purpose  of  avoiding  the  tax,  or  as  a 
substitute  for  a  testamentary  disposition  of  the 
])ro})erty,  or  for  any  other  motive  associated  with 
death.  The  bodily  and  mental  condition  of  the 
decedent  and  all  other  attendant  facts  and  circum- 
stances are  to  be  scrutinized  to  determine  whether 
or  not  such  thought  prompted  the  disposition. 


STATEMENT 

The  facts  found  by  the  Tax  Court  (R.  73-89),  taken 
from  a  stipulation  of  facts  and  evidence  adduced  at  the 
hearing  (R.  72-73),  are  as  follows: 

The  decedent,  Edwin  F.  Gillette,  was  born  on  October 
19,  1863,  and  died  on  December  10,  1943,  a  resident  of 


Pasadena,  California.  He  left  surviving  him  his  widow, 
Harriette  O  'Neil  Gillette ;  two  sons,  Hyde  and  Edwin ; 
and  two  daughters,  Helen  Gillette  and  Marietta  Will. 
(R.  73.) 

The  decedent's  estate  was  administered  in  the  Su- 
perior Court  of  the  State  of  California  in  and  for  the 
County  of  Los  Angeles.  The  decedent's  widow  is  the 
executrix  of  the  estate.    (R,  73.) 

The  decedent  was  not  a  man  of  business.  Though  well 
educated,  including  a  course  in  architecture,  he  followed 
neither  that  profession  nor  any  other  for  a  livelihood. 
He  was  interested  in  studying  and  composing  poetry  in 
French  and  in  doing  beautiful  cabinet  work  in  a  work- 
shop. He  interested  himself  in  his  fraternities  and  the 
publication  of  one,  in  a  hunt  club,  a  choral  society,  a 
tennis  and  swimming  club.  He  drove  a  car  a  great  deal 
and  was  interested  in  j^hotography.  He  devoted  all  of 
his  time  to  the  above  pursuits.    (E.  78.) 

Since  1917  the  decedent  had  resided  in  Pasadena, 
California,  and  lived  upon  the  income  from  property 
inherited  from  his  father.  He  and  his  sister,  Mrs.  Wil- 
liam S.  Jenks,  had  inherited  three  pieces  of  real  estate 
in  equal  shares — a  14-story  office  building  in  the  Loop 
District  in  Chicago  (hereinafter  called  the  "Hartford 
Building")  ;  the  "^Michigan  Avenue  property"  on  South 
Michigan  Avenue  in  Chicago ;  and  a  summer  home  at 
Lake  Beulah,  Wisconsin  (hereinafter  referred  to  as  the 
"Lake  Beulah  property").     (R.  78.) 

The  Hartford  Building  was  in  the  hands  of  building 
managers,  employed  by  the  decedent's  son  Hyde,  under 
power  of  attorney  from  his  father  and  aunt,  Mrs.  Jenks. 
The  building  was  subject  to  a  mortgage  of  $85,000. 
From  December,  1933,  to  September,  1938,  the  building 
was  in  a  run-down  condition  and  had  produced  no  net 
income  for  its  owners,  except  $310  to  each  in  January, 
1938,  and  $593.78  to  each  in  August,  1938.  Decedent's 
half  interest  was  worth  about  $120,000.     (R.  79.) 


The  Michigan  Avenue  property  was  in  1931  subject  to 
a  198-year  lease,  producing  $12,000  a  year,  and  an  option 
held  b}'  the  lessees  to  sell  to  the  lessee  for  $375,000, 
$75,000  of  which  had  been  paid.  To  assure  delivery  of 
and  good  title  to  the  property  under  the  option  the 
Jenks  family  and  decedent  and  his  then  wife  had  in  193] 
given  a  bond  for  $75,000  secured  by  a  trust  deed  on  the 
property.  The  lessee-optionee  was  required  either  to 
erect  an  office  building  or  put  up  as  a  guaranty  for  such 
erection  $100,000  in  securities  by  March  1,  1939.  (E. 
78-79.) 

The  decedent  estimated  that  his  interest  in  the  Hart- 
ford Building  was  worth  about  $175,000  above  the  mort- 
gage and  that  his  interest  in  the  Michigan  Avenue  prop- 
erty was  worth  about  $100,000.  His  interest  in  the  Lake 
Beulah  property  was  worth  about  $10,000.    (R.  79.) 

The  decedent  also  owned  his  home  in  Pasadena,  Cali- 
fornia, estimated  by  him  to  be  worth  $15,000 ;  about  333 
acres  of  mountain  land  in  Estes  Park,  Colorado,  esti- 
mated by  him  to  have  a  value  of  $16,000 ;  a  mining  prop- 
erty in  Colorado,  estimated  by  him  to  be  worth  $5,000 ; 
and  securities  and  other  personal  property  w4iich  he  esti- 
mated at  $10,000.    (R.  79.) 

On  September  17,  1938,  the  decedent  conveyed  his 
interest  in  the  Hartford  Building  to  his  son  Hyde  in 
trust  for  decedent's  four  children;  conveyed  his  inter- 
est in  the  Michigan  Avenue  property  to  Hyde  as  trus- 
tee; and  conveyed  his  interest  in  the  Lake  Beulah 
property  by  warranty  deed  to  his  four  children.  At 
the  time  the  decedent  was  a  widower  but  was  contem- 
plating marriage  mth  Harriette  Marie  O'Neil.  On 
September  19,  1938,  they  entered  into  an  ante-nuptial 
agreement  in  writing.     (R.  73-74.) 

In  material  part,  the  trust  deed  covering  the  Hartford 
Building,  under  which  the  decedent's  son  Hyde  was 
trustee,  provided  that  decedent  transferred  his  half 
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interest  in  the  Hartford  Building  in  consideration  of 
the  trustee's  assumption  of  and  agreement  to  pay,  but 
only  from  the  assets  of  the  trust,  decedent's  indebted- 
ness on  promissory  notes  to  his  sister  Mrs.  William  S. 
Jenks  in  the  amount  of  $40,000  and  $4,000  accrued  un- 
paid interest,  and  to  pay  future  interest ;  that  trust  in- 
come should  be  paid  equally  to  decedent's  four  children 
for  life  and,  under  the  will  of  any  child  dying,  to  the 
descendants  or  spouse  of  any  such  child ;  that  the  trust 
should  terminate  upon  the  death  of  the  last  survivor  of 
the  four  children  and  Mrs.  William  S.  Jenks,  but  after 
the  death  of  Mrs.  William  S.  Jenks  could  be  terminated 
by  written  instrument  signed  by  a  majority  of  the  chil- 
dren ;  that  upon  termination  of  the  trust  the  trust  prin- 
cipal, including  any  accumulated  income,  should  be  dis- 
tributed to  the  four  children,  if  living,  and  to  the  issue 
of  any  deceased  child  or  to  his  appointee  by  will,  other- 
wise equally  to  the  survivors  among  the  four  children 
and  per  stirpes  to  issue  of  any  other  deceased  child ;  and 
that  a  majority  of  the  four  children  or  the  survivors 
thereof  could  by  writing  alter,  modify,  or  change  the 
trust  in  any  respect,  but  not  after  the  death  of  one  of 
them  so  as  materially  to  affect  the  rights  of  those  sub- 
stituted for  a  deceased  child.    (R.  74.) 

The  note  referred  to  in  the  trust  instrument  as  for 
$40,000  and  accrued  interest  was,  in  fact,  for  $41,560. 
It  was  a  renewal  on  December  23,  1936,  of  a  note  for 
$34,000  given  by  decedent  to  his  sister  in  1931 .  Decedent 
paid  the  interest  in  1931  and  1932  but  never  thereafter. 
(R.  74-75.) 

On  September  17,  1938,  the  decedent's  son  Hyde 
wrote  decedent  a  letter  stating,  in  material  part,  that 
he  as  trustee  assumed  and  agreed  to  pay,  but  only  out 
of  the  trust  assets,  the  indebtedness  to  Mrs.  Jenks,  and 
would  save  decedent  harmless  with  reference  thereto. 
Since  that  time  the  trustee  has  paid  the  interest  to  Mrs. 


Jenks  from  that  trust,  it  being  unnecessary  to  call  upon 
the  Michigan  Avenue  trust  for  any  interest  (under  the 
Ijrovision  hereinafter  set  forth).  The  record  does  not 
disclose  whether  Mrs.  Jenks  released  the  decedent  from 
the  indebtedness  on  the  note.     (R.  75.) 

The  trust  instrument  conveying  the  Michigan  Avenue 
proj^erty  to  the  decedent's  son  Hyde  as  trustee  provided 
in  material  part  as  follows :  That  trust  income  should  be 
distributed  to  the  settlor,  the  decedent,  except  that  Mrs. 
William  S.  Jenks  should  during  her  life  receive  $1,000  a 
year  or  such  part  thereof  necessary  to  pay  her  $1,000  a 
year  whenever  the  trust  covering  the  Hartford  Building 
did  not  pay  her  that  much  interest  on  the  $40,000  indebt- 
edness; that  after  the  settlor's  death  income  should  go 
to  assure  Mrs.  William  S.  Jenks  $1,000  a  year  either 
from  the  Hartford  Building  trust  or  the  Michigan  Ave- 
nue property  trust  and,  if  settlor  should  marry  and 
leave  surviving  him  a  widow  who  was  living  with  him 
at  his  death,  that  such  widow  should  be  paid  $1,500  per 
year  for  life ;  that  other  income  should  be  paid  for  life 
to  decedent's  four  children  or  to  their  descendants  or 
spouses  as  appointed  by  their  wills,  or  in  case  of  no  such 
appointment,  per  stirpes  to  their  surviving  issue,  or,  if 
none,  to  surviving  issue  of  the  decedent ;  that  the  trust 
should  terminate  on  the  death  of  the  last  survivor  of  the 
four  children,  Mrs.  William  S.  Jenks,  and  settlor's 
widow,  or  by  a  written  instrument  signed  by  a  majority 
of  the  children;  that  upon  termination  of  the  trust, 
principal  and  accumulated  income  should  be  distributed 
equally  to  the  four  children  if  living,  but  if  any  were 
dead  to  his  issue  or  appointees  by  will;  that  after  the 
death  of  the  settlor,  his  widow,  and  Mrs.  William  S. 
Jenks,  the  trust  could  be  altered,  changed,  or  modified  in 
any  respect  by  a  written  instrument  signed  by  a  ma- 
jority of  the  settlor's  living  children,  but  not  to  affect 
materially  the  rights  of  those  substituted  for  a  deceased 
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child ;  and  that  the  trust  could  be  terminated,  altered,  or 
modified  in  any  respect  at  any  time  by  the  settlor,  in 
writing.     (R.  75-76.) 

So  far  as  material  here,  the  ante-nuptial  agreement 
between  decedent  and  Harriette  Marie  O  'Neil  provided 
as  follows:  That  the  parties  contemplated  marriage; 
that  Harriette  O'Neil  "has  been  fully  informed  as  to 
what  her  statutory  rights  would  be"  as  wife  or  widow; 
that  decedent  had  recently  conveyed  his  half  interest 
in  the  Hartford  Building  in  trust  for  his  four  children, 
subject  to  a  mortgage  of  $85,000  against  the  whole  i^rop- 
erty ;  that  after  deducting  one-half  of  the  $85,000  it  is 
estimated  that  the  half  interest  is  w^orth  $175,000 ;  that 
decedent  was  indebted  to  his  sister,  Mrs.  William  S. 
Jenks,  on  promissory  notes  totalling  $40,000,  with  ac- 
crued unpaid  interest  of  $4,000,  and  that  the  trustee  has 
assumed  that  debt,  from  w^hich  it  is  contemplated  the 
sister  will  release  him,  the  decedent ;  that  he  has  recently 
conveyed  his  one-half  interest  in  the  Michigan  Avenue 
property  "in  trust  for  the  ultimate  benefit  of  his  four 
children ;"  that  his  half  interest  is  estimated  to  be  worth 
not  more  than  $100,000 ;  that  he  is  to  receive  for  life  the 
net  income,  which  was  $6,000  under  a  lease,  subject  to 
possible  pajrment  of  $1,000  a  year  to  Mrs.  William  S. 
Jenks;  that  he  has  recently  conveyed  outright  to  his 
four  cliildren  his  half  interest,  estimated  to  be  worth 
$10,000,  in  the  Lake  Beulah  proj^erty;  that  he  owns  a 
residence  in  Pasadena,  California,  333  acres  of  moun- 
tain property,  a  mining  property  in  Colorado,  and 
securities  and  personal  property,  estimated  at  $10,- 
000;  that  he  intends  to  provide  $1,500  a  year,  from 
income  of  the  Michigan  Avenue  property  for  his 
wife  for  her  life  after  his  death ;  that  it  is  the  intent 
of  Harriette  O'Neil  to  waive,  relinquish,  and  bar 
her  dowser  interest  as  wife  or  widow  and  homestead 
rights  in  decedent's  property  ow^ned  or  to  be  ow^ned 


by  him;  therefore,  that  in  consideration  of  the  pay- 
ment to  her  of  the  $1,500  per  year  for  her  life  after 
decedent's  death,  and  in  consideration  of  marriage, 
Harriette  O'Neil  relinquishes,  bars,  and  surrenders  all 
her  rights  because  of  marriage,  both  dower  and  home- 
stead, in  the  property  owned  or  to  be  owned  by  the 
decedent,  that  she  will  join  him,  his  heirs,  administra- 
tors, executors,  or  assigns  in  any  conveyances  thereof, 
and  he,  his  heirs,  executors,  administrators,  or  assigns 
may  convey  such  properties  without  her  joining.  (R. 
76-78.) 

In  1938  decedent's  sister,  Mrs.  Jenks,  her  husband, 
decedent's  son,  Hyde  Gillette,  and  decedent's  daughter, 
Marietta  Will,  lived  in  or  near  Chicago.  Hyde,  now 
aged  42,  was  an  investment  banker  in  Chicago.  Mari- 
etta's husband,  Howard  Will,  now  aged  49,  had  been  an 
attorney  in  Chicago  since  about  1924.  The  Gillette  and 
Jenks  families  had  a  close  friendly  relationship.  Mrs. 
Jenks  was  very  fond  of  her  brother's  children.  She 
had  no  other  nieces  or  nephews.  She  and  decedent  were 
very  devoted  to  each  other.    (R.  79-80.) 

On  May  8, 1938,  the  decedent  wrote  his  son,  Hyde,  with 
an  identical  letter  to  each  of  the  other  children,  in  effect 
that  he  had  been  urging  one  Harriette  O  'Neil  to  marry 
him,  but  that  she  hesitated  to  come  into  the  family  and 
to  give  up  the  freedom  which  as  a  bachelor  girl  she  had 
long  enjoyed;  that  they  were  lovers  "seeking  such  hap- 
piness as  may  be  found  at  this  late  date" ;  that  he  would 
welcome  any  procedure  tending  to  overcome  her  diffi- 
dence in  meeting  the  members  of  the  family;  and  that 
he  hoped  the  letter  would  have  favorable  consideration. 
Harriette  O'Neil  was  then  41  years  of  age  and  the  de- 
cedent 75.     (R.  80.) 

The  decedent's  children,  upon  learning  of  the  sug- 
gested marriage,  were  pleased  at  the  prospect,  except 
that  the  record  does  not  indicate  the  attitude  of  Helen. 
(R.  80.) 
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Hyde  first  discussed  the  proposed  marriage  with  the 
Jenks  family  in  May,  1938,  shortly  after  he  received 
his  father's  letter.  Mr.  Jenks,  who  largely  looked  after 
his  wife's  interests,  took  a  different  view  from  that  of 
the  children,  and  of  his  wife  to  a  lesser  degree.  He  did 
most  of  the  talking  on  the  subject,  and  at  times  was 
loud  and  bitter  on  the  subject.  It  was  discussed  by 
Hyde  and  the  Jenks  family  several  times,  both  in  Chi- 
cago during  the  summer  and  at  Lake  Beulah  in  August 
and  September.  Howard  Will  joined  in  the  later  dis- 
cussions. The  Jenks  family  was  unhappy  at  the  idea. 
They  did  not  see  how  decedent  could  afford  to  marry, 
and  pointed  out  that  he  was  receiving  only  $6,000  per 
annum  from  his  interest  in  the  Michigan  Avenue  prop- 
erty ;  that  he  was  indebted  to  Mrs.  Jenks  on  a  note,  upon 
which  he  was  not  paying  the  interest ;  that  they  felt  that 
he  should  not  take  on  additional  obligations;  that 
marriage  involved  additional  expense  and  that  decedent 
might  possibly  encumber  his  sister's  interest  in  the 
Hartford  Building  and  Michigan  Avenue  properties; 
and  that,  if  the  optionees  on  the  Michigan  Avenue  prop- 
erty elected  to  purchase,  it  might  not  be  possible  to  give 
clear  title.  Jenks  pointed  out  that  this  might  be  ruinous 
for  the  two  families  because  the  Michigan  Avenue  prop- 
erty represented  their  only  remaining  source  of  income. 
Jenks  at  one  time  said  that  he  would  see  that  decedent 
was  sued  for  collection  of  the  notes  before  he  incurred 
further  obligations,  or  he  would  stop  the  marriage.  (R. 
80-81.) 

Mr.  and  Mrs.  Jenks  did  not  insist  that  the  two  trusts 
contain  provisions  relative  to  the  distribution  of  corpus 
to  the  children  at  termination.  Their  primary  interest 
was  to  get  the  note  secured.  Will  never  explained  to 
them  the  complete  distribution  of  the  trust  corpus. 
(R.  81.) 

As  to  the  Lake  Beulah  property,  Jenks  and  his  wife 
also  indicated  that  having  a  new  head  of  the  family 
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brought  to  Lake  Beulah  would  result  in  complications. 
Decedent  had  not  been  paying  promptly  his  share  of 
the  expenses  of  that  property.  It  was  used  by  both  fam- 
ilies, including  grand  children,  as  a  summer  home.  (R. 
81-82.) 

Hyde  Gillette  felt  that  he  would  like  to  do  anything 
he  could  to  prevent  a  rift  in  the  family  and  resolved  to 
try  to  do  something  to  prevent  Jenks  from  expressing 
his  strong  feelings  about  the  unpaid  note.  He  ap- 
proached Jenks,  pointed  out  the  feeling  that  was  devel- 
oping lietween  decedent  and  his  sister,  and  asked  if  he 
could  not  do  something  to  keep  harmony.  There  had 
been  acrimonious  exchange  of  letters  in  the  past,  which 
had  ' '  blown  over, ' '  and  Hyde  knew  that  decedent  would 
become  excited  and  extremely  headstrong  if  Jenks  re- 
peated his  statement  to  decedent.  Hyde  conselled 
Howard  Will  and  his  law  firm,  and  it  w^as  felt  that  the 
decedent's  indebtedness  to  Mrs.  Jenks  might  be  secured 
by  his  interest  in  the  Hartford  Building.  After  further 
discussion  it  was  decided  that  since  Hyde  was  handling 
the  Hartford  Building  he  might  as  well  be  appointed  as 
trustee  and  the  Hartford  Building  transferred  in  trust 
to  him.  Jenks  was  adamant  on  Mrs.  Jenks  receiving 
some  interest  and  Hyde  decided  that  he  would  see  that 
she  was  guaranteed  at  least  $1,000  per  year  out  of  the 
approximately  $2,000  interest  due  her,  so  he  proposed 
that  part  of  the  decedent's  $6,000  income  from  the 
Michigan  Avenue  property  assure  Mrs.  Jenks  of  the 
$1,000.  He  felt  that  a  trusteeship  in  him,  over  the 
Michigan  Avenue  property,  was  a  logical  vehicle  to  as- 
sure the  payment  of  the  $1,000  to  Mrs.  Jenks,  if  the 
Hartford  trust  was  unable  to  do  so.  The  Michigan 
Avenue  trust  was  also  created  to  assure  the  delivery  of 
title,  in  case  of  exercise  of  the  option,  as  Jenks  sug- 
gested that  an  uncooperative  wife  of  the  decedent  might 
hamper  the  transfer  under  the  option  and  cause  de- 
fault.   Such  a  trust  would  also  make  it  more  difficult 
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for  decedent  to  encumber  his  sister's  interest.       (R. 
82-83.) 

Howard  A.  Will  prepared  the  trusts.  (R.  83.) 
Hyde  did  not  desire  to  engage  in  correspondence  on 
the  subject  and  wanted  to  handle  it  orally  with  his 
father.  He  did  not  wish  to  create  friction  between  his 
father  and  Jenks.  His  father  was  never  told  about 
Jenks'  statement  about  suit  on  the  notes,  but  the  de- 
cedent did  know  that  the  Jenks  family  had  obligations 
to  the  marriage  in  connection  with  the  indebtedness  on 
the  note.  Hyde  and  Will  explained,  in  general,  to 
Jenks  and  wife  what  they  contemplated  doing.  (R.  83. ) 
On  June  23,  1938,  Miss  Harriette  O'Neil  came 
through  Chicago  on  the  way  to  visit  farther  east.  She 
had  lunch  with  Hyde  Gillette,  whom  she  then  met  for 
the  first  time,  and  left  that  evening  for  the  east.  The 
decedent  had  previously  told  her  that  his  family  was 
pleased  with  the  idea  of  the  proposed  marriage  to  her, 
but  that  Jenks  and  wife  were  not  pleased,  that  his 
sister  was  annoyed,  and  that  he  was  behind  on  interest 
but  the  pressure  came  when  possible  marriage  came  up. 
He  had  said  nothing  to  her  about  a  pre-nuptial  agree- 
ment. She  met  Hyde  at  decedent's  suggestion  because 
she  wished  to  meet  all  his  family  before  the  marriage. 
She  spent  about  an  hour  and  a  half  with  Hyde.  He 
seemed  very  friendly  about  the  marriage ;  told  her  that 
the  Jenks  family  was  not  pleased  from  a  financial  point 
of  view ;  mentioned  a  large  debt,  and  that  the  Jenks  fam- 
ily felt  that  his  father  could  not  take  on  extra  expense, 
that  the  upkeep  of  the  Lake  Beulah  property  was  a 
burden,  that  possibly  his  father  and  his  wife  would  not 
be  interested  in  coming  to  Lake  Beulah  regularly ;  and 
that  perhaps  some  arrangement  could  be  made  for  them 
to  come  as  guests  once  in  a  while.  She  told  him  she  so 
preferred,  rather  than  to  continue  the  upkeep  and  joint 
ownership  and  use.     She  was  not  concerned,  because 
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she  thought  probably  some  arrangement  could  be 
worked  out  to  satisfy  the  Jenks  family.  Ante-nuptial 
agreement  was  not  mentioned.  Hyde  told  her  that  he 
and  Mr.  Will  were  working  on  a  plan  which  they  thought 
might  take  care  of  the  matter  and  not  jeopardize  his 
father's  interest.  He  mentioned  the  plan  in  general 
terms.  It  had  not  at  that  time  been  completely  formu- 
lated. It  was  not  until  later,  after  talks  with  Jenks  and 
liis  wife,  that  Hyde  and  Will  arrived  at  a  definite  plan. 
It  was  entirely  completed  before  the  decedent  came 
east,  but  no  documents  had  been  drawn  because  Hyde 
wished  to  discuss  the  matter  with  his  father  and  see 
what  he  thought  of  it.    (R.  83-84. ) 

About  August  1,  1938,  decedent  arrived  in  Chicago. 
He  and  Hyde  had  lunch  together  that  day.  Hyde  told 
him  in  general  terms  of  Jenks'  attitude  toward  getting 
some  pajrment  on  the  notes,  and  then  suggested  the 
arrangements  that  had  been  decided  upon.  He  did  not 
wish  to  make  his  father  angry  and  did  not  tell  his 
father  what  Jenks  had  said  about  suit  on  the  note.  De- 
cedent's reaction  to  the  plan  was  that  if  Howard  (Will) 
and  Hyde  "thought  it  was  all  right  and  it  met  the  prob- 
lems that  had  arisen,  for  us  to  go  ahead  and  draw  the 
instruments."  The  matter  was  discussed  practically 
not  at  all  with  the  decedent  after  the  instruments  were 
l^repared.  Hyde  gave  the  instruments  to  his  father  to 
read  and  explained  them  in  general,  not  in  detail  but 
more  in  terms  of  the  general  principles  involved.  He 
told  his  father  that  his  one  purpose  was  to  permit  him 
to  continue  a  happy  life  and  to  get  married  with  the 
friendly  feeling  of  all  the  family,  which  could  be  accom- 
plished by  some  arrangement  definitely  to  take  care  of 
the  interest  on  the  note.  Decedent  left  the  matter  en- 
tirely in  the  hands  of  Hyde  and  Howard.  Hyde  tried 
to  make  it  perfectly  clear  to  his  father  what  the  docu- 
ment meant  and  covered,  but  had  no  special  conference 
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with  him.  Hyde  originated  the  idea  of  transferring  the 
Lake  Beulah  property,  and  the  idea  of  providing  $1,500 
per  year  for  the  new  wife,  in  order  to  make  the  arrange- 
ment acceptable  to  his  father.  There  was  no  discussion 
of  a  will.  It  was  Hyde's  purpose  to  keep  the  Jenks 
family  and  his  father  apart  and  they  never  discussed 
the  matter  in  Hyde's  presence.  Hyde  knew  what  he 
wished  to  accomplish.  He  does  not  remember  ever 
showing  the  documents  to  Jenks  or  his  wife.  He  told 
Mrs.  Jenks  in  a  general  way  what  they  contained.  Jenks 
did  not  suggest  any  method  of  getting  interest  paid  on 
the  note.  Hyde  took  it  upon  himself  to  find  a  way.  He 
showed  his  father  and  Mrs.  Jenks  that  the  Hartford 
l^roperty  was  gradually  improving  and  he  thought  that 
some  day  the  earnings  would  also  improve.  Though  the 
trust  on  the  Michigan  Avenue  property  was  revocable, 
Hyde  did  not  then  feel  that  his  father  would  revoke  it, 
thinking  his  father  was  not  sufficiently  interested  in 
business  details  to  take  the  trouble  to  make  that  step. 
(R.  84-86.) 

Howard  Will  was  never  asked  by  the  decedent  to  pre- 
pare the  transfers.  During  July  and  August,  1938, 
Hyde  and  he  discussed  the  matter.  Will  devoted  sev- 
eral days  to  drafting  the  instruments.  One  of  the  senior 
members  of  his  firm,  who  collaborated  with  him,  was 
familiar  with  federal  tax  matters.  That  member  of  the 
firm  suggested  the  pre-nuptial  agreement.  Will  dis- 
cussed the  plan  with  Hyde  from  as  early  as  June,  1938. 
(R.  86.) 

On  September  17,  1938,  the  decedent  signed  the  trust 
agreements.  Will  went  over  them  with  decedent,  "high 
spotted  the  documents,  the  important  provisions"  and 
discussed  them  "rather  thoroughly"  with  him.  Will 
gave  decedent  the  ante-nuptial  agreement,  suggesting 
that  he  take  it  with  him  and  discuss  it  with  Miss  O'Neil, 
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and  it  was  arranged  for  her  to  come  in  on  Monday  the 
19th  to  sign  or  discuss  it.  Slie  was  at  Kenilworth,  Illi- 
nois, and  decedent  went  there  to  spend  the  week-end,  the 
17th  and  18th  of  September.  He  did  not  discuss  the 
ante-nuptial  agreement  with  her  but  told  her  that  Hyde 
and  AVill  were  writing  up  some  papers  to  that  effect. 
She  came  in  on  Monday,  September  19th,  to  Hyde's 
office.  She,  decedent,  Hyde  and  Will  were  present. 
She  then  met  Will  for  the  first  time.  He  suggested  that 
she  should  have  a  lawyer  to  look  over  the  papers,  but  she 
felt  it  to  be  unnecessary.  She  read  the  ante-nuptial 
agreement,  which  mentioned  the  trust  agreements,  and 
they  were  explained  to  her  "more  or  less"  before  she 
signed.  She  realized,  when  she  read  the  agreement,  that 
the  transfers  had  previously  been  made.    (R.  86-87.) 

Decedent  and  Harriette  O'Neil  were  married  October 
29,  1938,  and  lived  together  until  his  death.  On  April 
24,  1939,  the  decedent  executed  his  will,  giving,  devis- 
ing, and  bequeathing  all  of  his  property  to  his  wife.  His 
children  were  not  mentioned  in  the  will.  He  did  not 
discuss  it  with  his  wife  and  she  did  not  at  the  time 
know  that  he  had  executed  it.    (R.  87.) 

The  lessees  of  the  Michigan  Avenue  property  exer- 
cised their  option  thereon  in  the  spring  of  1939  and  paid 
for  the  property  $300,000,  one-half  of  which  w^ent  to 
Mrs.  Jenks,  who  requested  Hyde  to  invest  it  in  securi- 
ties for  her.    She  still  owns  them.     (R.  88.) 

On  September  3, 1940,  the  decedent  amended  the  trust 
of  the  Michigan  Avenue  property  to  provide  a  minimum 
income  to  him  of  $6,000  a  year  (if  necessary,  to  be  paid 
from  principal)  except  any  payment  necessary  to  Mrs. 
William  S.  Jenks.    (R.  88.) 

In  December,  1940,  Mrs.  Jenks  created  a  trust,  drawn 
largely  by  Will.  Therein  she  transferred  her  half  in- 
terest in  the  Hartford  property  to  Hyde  Gillette  in 
trust  to  pay  the  income  to  her  four  nieces  and  nephews. 
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or  their  issue,  for  life,  the  corpus  to  go  to  them  on  ter- 
mination.   (R.  88.) 

Decedent  was  not  seriously  ill  at  any  time  prior  to  his 
last  illness,  except  for  colds,  and  was  not  attended  by  a 
physician  until  the  day  he  died,  when  his  wife,  against 
his  will,  called  a  doctor.  He  had  for  two  or  three  weeks 
com23lained  of  not  feeling  exactly  as  usual.  He  stayed 
in  bed  two  days  before  his  death.  His  physician,  about 
ten  0  'clock  in  the  morning,  told  his  wife  his  kidneys  were 
not  functioning  correctly,  and  for  him  to  keep  warm  and 
stay  in  bed.  He  died  about  two  o'clock  that  day.  The 
certificate  of  death  gives  coronary  thrombosis  due  to 
kidney  infection,  as  the  cause  of  death.    (R.  87-88..) 

The  decedent's  estate  tax  return  was  filed  on  or  about 
March  3,  1945,  with  the  Collector  at  Chicago,  showing  a 
total  estate  tax  payable  of  $45,064.39,  which  was  paid 
as  follows  (R.  88) : 

9-27-44    $12,158.49 

3-10-45    32,905.90 

The  return  did  not  include  as  a  part  of  the  decedent's 
gross  estate  the  ownershii)  of  any  interest  in  the  Hart- 
ford Building  or  the  Lake  Beulah  property.  (R.  88.) 
In  his  deficiency  notice  the  Commissioner  determined 
that  the  two  i)roperties  had  been  transferred  by  the 
decedent  in  contemplation  of  death  (R.  12)  and  included 
the  properties  in  the  decedent's  gross  estate  (R.  88-89). 
The  Tax  Court  affirmed  the  Commissioner's  conclu- 
sion that  decedent's  transfers  of  the  two  properties  had 
been  made  in  contemplation  of  death  within  the  mean- 
ing of  Section  811(c)  of  the  Internal  Revenue  Code. 
(R.  89-95.) 

SUMMARY   OF  ARGUMENT 

Taxpayer  had  the  burden  of  proving  that  the  de- 
cedent's outright  transfer  of  his  interest  in  the  Lake 
Beulah  property  and  his  transfer  in  trust  of  his  interest 
in  the  Hartford  Building  property  were  not  made  in 


17 

contemplation  of  death — that  is,  that  the  decedent's 
dominant  motive  in  making  the  transfers  was  one 
associated  with  life  rather  than  with  death.  The 
reason  given  by  taxpayer  for  the  transfers  is  not 
substantiated  by  evidence.  Accordingly,  taxpayer 
failed  to  meet  her  burden  of  proof  and  for  that 
reason  alone  the  decision  of  the  Tax  Court  should 
be  affirmed.  Moreover,  there  is  affirmative  evi- 
dence indicating  that  the  transfers  were  motivated 
by  a  desire  on  the  decedent 's  part  to  prevent  his  contem- 
plated remarriage  from  affecting  the  devolution  of 
these  properties  to  his  children  and  that  the  transfers 
were  intended  as  substitutes  for  testamentary  disposi- 
tions to  his  children,  with  the  result  that  the  transfers 
were  made  in  contemplation  of  death. 

ARGUMENT 

Taxpayer  Has  Not  Met  Her  Burden  of  Proving  That  the  De- 
cedent'^s  Transfers  of  the  Hartford  Building  and  Lake 
Beulah  Properties  Were  Not  Made  in  Contemplation  of 
Death 

In  his  deficiency  notice  the  Commissioner  determined 
that  the  decedent's  transfers  of  the  Hartford  Building 
and  Lake  Beulah  properties  were  made  in  contempla- 
tion of  death.  (R.  12.)  That  determination  is  pre- 
sum})tively  correct  and  the  executrix  of  the  decedent's 
estate  (hereinafter  referred  to  as  the  taxpayer)  had  the 
burden  of  proving  it  to  be  wrong.  City  Bank  Co.  v. 
McGoivan,  323  U.  S.  594,  599;  Pearce  v.  Commissioner^ 
315  U.  S.  543;  Welch  v.  Jlelvering,  290  U.  S.  Ill,  115. 
The  Tax  Court  concluded  that  taxpayer  had  not  met 
her  burden  of  proof.  (R.  89-90,  95.)  Thus,  the  only 
question  before  this  Court  is  whether  that  conclusion  of 
the  Tax  Court  is  "clearly  erroneous"/ 


^  This  Court  has  recognized  that  the  Tax  Court's  finding  that 
a  transfer  was  made  in  contemplation  of  death  is  primarily  a  find- 
ing of  fact  {Sullivan's  Estate  v.  Commissioner,  175  F.  2d  657;  Koch 
V.   Commissioner,   146  F.  2d   259),   to  which   Rule  52(a)    of  the 
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At  the  outset  it  should  be  noted  that,  as  the  Tax  Court 
stated  (R.  89),  the  eAddence  is  "in  a  peculiar  condition." 
The  record  certainly  justifies  the  Tax  Court's  statement 
(R.  89-90)  that— 

Though  the  crux  of  the  matter  is  as  to  what  the  de- 
cedent contemplated,  the  record  is  almost,  if  not 
quite,  barren  as  to  what  he  actually  had  in  mind.  A 
great  deal  of  evidence  appears  as  to  what  his  son 
and  son-in-law  intended  in  drawing  the  instruments 
which  the  decedent  signed ;  also  to  show  the  inten- 
tion of  Jenks  and  to  a  lesser  degree  of  his  wife.  But 
remarkal)ly  little  gives  any  real  view  of  the  state 
of  mind  of  the  decedent,  as  to  what  he  did  or  did  not 
contemplate,   in   making   the   transfers   involved. 


Taxpayer  nevertheless  contends  that  the  record  con- 
tains clear  and  uncontradicted  evidence  that  the  de- 
cedent's transfers  were  not  made  in  contemplation  of 
death.     (Br.  22.) 

Contrary  to  taxpayer's  contention  (Br.  37-40),  it  is 
of  no  importance  here  that  the  evidence  of  the  de- 
cedent's activities,  health  and  mental  attitude  shows 
that  he  had  no  thought  of  imminent  death  in  mind  when 
he  made  the  transfers  of  the  Hartford  Building  and 
Lake  Beulah  proi)erty.  A  transfer  "in  contemplation 
of  death"  within  the  meaning  of  Section  811(c)  of  the 
Code,  supra,  need  not  be  one  made  in  contemplation  of 
imminent  death;  since  the  object  of  the  statute  is  to 
reach  substitutes  for  testamentary  dispositions  and  thus 
prevent  evasion  of  the  estate  tax,  a  transfer  is  made  in 
contemplation  of  death  if  the  decedent  contemjilated 
death  in  the  sense  that  his  dominant  motive  in  making 

Federal  Rules  of  Civil  Procedure  is  now  applicable  {Sullivan's 
Estate  V.  Commissioner,  supra.).  Under  Rule  52(a)  the  Court  may 
reverse  a  finding  of  the  Tax  Court  only  if  the  finding  is  "clearly 
erroneous".  Kohl  v.  Commissioner,  170  F.  2d  531  (C.A.  8th), 
certiorari  denied,  337  U.  S.  956. 
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the  transfer  was  of  the  sort  which  leads  to  a  testa- 
mentary disposition.  United  States  v.  Wells,  283  U.  S. 
102 ;  Citij  Bank  Co.  v.  McGowan,  323  U.  S.  594 ;  Allen  v. 
Trust  Co.  of  Georgia,  326  U.  S.  630 ;  see  also  Treasury 
Regulations  105,  Section  81.16  supra.  As  the  Supreme 
Court  stated  in  Allen  v.  Tmist  Co.  of  Georgia,  supra, 
p. 635 : 

Since  the  purpose  of  the  contemplation  of  death 
provision  was  to  reach  substitutes  for  testamentary 
dispositions  in  order  to  prevent  evasions  of  the  tax 
{United  States  v.  Wells,  supra,  pp.  116-117),  the 
statute  is  satisfied,  it  is  said,  where  for  any  reason 
the  decedent  becomes  concerned  about  what  will 
happen  to  his  property  at  his  death  and  as  a  residt 
takes  action  to  control  or  in  some  manner  affect  its 
devolution. 

That  is  a  correct  statement  of  the  governing 
princii^le  for  it  presumes  the  existence  of  the 
requisite  motive.    *    *    *    (Italics  supplied.) 

Taxpayer's  burden  was  to  prove  not  only  that  the  de- 
cedent, in  making  the  transfers  here  involved,  was 
motivated  by  "purposes  associated  with  life,  rather 
than  with  the  distribution  of  property  in  anticipation  of 
death"  but  that  such  a  purpose  was  the  decedent's 
dominant,  controlling  or  impelling  motive.  Allen  v. 
Trust  Co.  of  Georgia,  supra,  pp.  635-636. 

Taxpayer  asserts  that  the  decedent's  transfers  were 
occasioned  by  an  affirmative  living  motive  of  removing 
an  important  obstacle  to  his  remarriage.  (Br.  22-29.) 
We  do  not  understand  taxpayer  to  contend  that  the  de- 
cedent's  contemplated  remarriage  of  itself  is  sufficient 
as  a  living  motive  for  making  the  transfers.  Such  a 
contention  would  in  any  event  have  no  merit.  As  the 
Court  of  AjDpeals  for  the  Sixth  Circuit  stated  in  In  re 
Kroger' s  Estate,  145  F.  2d  901,  906 : 

No  strength  inheres  in  the  argument  that  the  de- 
cedent's mere  contemplation  of  marriage  estab- 
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lishes  for  the  transfers  a  life  motive  associated  with 
marriage  rather  than  a  motive  to  prevent  his  pro- 
posed marriage  from  interfering  with  the  devohi- 
tion  of  the  bulk  of  his  property  to  his  children  and 
grandchildren  at  his  death. 

The  so-called  "obstacle"  to  the  decedent's  remar- 
riage which  taxpayer  contends  the  decedent  was  moti- 
vated in  removing  relates  to  the  objections  of  the  de- 
cedent's sister,  Mrs.  Jenks,  and  her  husband.^  Tax- 
payer does  not  clearly  explain  just  what  objection  of  the 
Jenks  she  contends  the  decedent  was  motivated  in  re- 
moving. However,  as  taxpayer  states  (Br.  24),  the 
decedent  was  indebted  to  Mrs.  Jenks  on  a  note  in  the 
amount  of  $41,650  on  which  he  had  paid  no  interest 
since  1936.  Mr.  Will,  the  decedent's  son-in-law  who 
drew  the  transfer  instruments,  testified  that  as  to  the 
Hartford  Building  property  the  Jenks'  "primary  in- 
terest was  to  get  the  note  secured"  (R.  174),  and  the 
Tax  Court  so  found  (R.  81)."'^  It  therefore  appears  to 
be  taxpayer's  contention  that  the  decedent,  in  making 
the  transfer  of  his  interest  in  the  Hartford  Building 
property,  was  motivated  by  a  desire  to  provide  for 
security  on  or  payment  of  his  indebtedness  to  Mrs. 
Jenks.  (Br.  24-25.)  In  any  event,  that  is  the  only  con- 
tention which  taxpayer  could  possibly  make  on  this 
record.  With  respect  to  the  Lake  Beulah  property,  it 
appears  that  taxpayer's  contention  is  that  the  decedent 
transferred  his  interest  therein  in  order  to  mollify  the 
Jenks'  irritation  at  his  failure  to  pay  half  of  the  ex- 


2  As  the  Tax  Court  found  (R.  80)  and  taxpayer  states  (Br.  23), 
the  decedent's  children  were  pleased  with  the  prospect  of  his 
remarriage. 

^  Mr.  Jenks  was  evidently  concerned  with  other  financial  angles 
respecting  the  Michigan  Avenue  property  (see  R.  81),  but  the 
decedent's  transfer  of  his  interest  in  that  property  is  not  directly 
involved  here.  The  transfer  was  by  a  revocable  trust  and  the 
property  was  for  that  reason  includible  in  his  gross  estate  regardless 
of  his  motive  for  making  the  transfer. 
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penses  connected  with  the  property  and  because  of  the 
Jenks'  "undercurrent  of  feeling"  that  a  new  wife  might 
not  fit  congenially  into  the  family  circle  at  Lake  Beulah. 
(Br.  33.) 

The  decedent's  transfers  of  his  interest  in  the  Hart- 
ford Building  and  Lake  Beulah  ])roperty  were  two  of 
the  three  transfers  he  made  on  September  17,  1938, 
approximately  six  weeks  before  his  remarriage.  The 
Lake  Beulah  property  he  conveyed  outright  to  his  chil- 
dren. (R.  73.)  His  interest  in  the  Hartford  Building 
he  irrevocably  conveyed  to  his  children  in  trust  subject 
to  the  payment  of  the  principal,  accrued  interest,  and 
future  interest  on  his  note  to  Mrs.  Jenks.  (R.  20-32.) 
As  to  his  interest  in  the  Michigan  Avenue  property,  he 
created  a  trust  (R.  33-48)  which,  because  it  was  revoc- 
able, was  included  in  his  gross  estate  and  did  not  give 
rise  to  any  part  of  the  estate  tax  deficiency  involved 
here.  Under  this  latter  trust  the  net  income  was  payable 
to  the  decedent  for  his  life  except  that,  if  the  Hartford 
Building  trust  did  not  pay  $1,000  a  year  as  interest  to 
Mrs.  Jenks,  that  part  of  $1,000  which  the  Hartford  trust 
did  not  pay  to  Mrs.  Jenks  was  to  be  paid  from  the 
net  income  of  the  Michigan  Avenue  property  trust. 
After  the  decedent's  death,  the  net  income  was  payable 
to  the  decedent's  children,  except  that  (1)  Mrs.  Jenks, 
if  she  survived  the  decedent,  was  to  be  paid  such  portion 
of  the  income  as  might  be  necessary  to  assure  her  an  in- 
come of  $1,000  a  year  from  the  Hartford  Building  trust 
and  this  trust,  and  (2)  the  decedent's  prospective  wife, 
if  she  survived  him,  was  to  receive  $1,500  a  year  for 
her  life.  The  trust  was  terminable  after  the  death  of 
Mrs.  Jenks  and  the  decedent's  wife  and  upon  termina- 
tion the  corpus  was  payable  to  the  decedent's  children 
or  their  appointees,  etc. 

The  effect  of  the  transfers  is  evident.  By  making  the 
transfers,  the  decedent  provided  security  for  his  note 
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indebtedness  to  Mrs.  Jenks  and  for  payment  of  interest 
on  the  indebtedness;  retained  substantially  the  same 
amount  of  income  he  had  been  receiving;^  made  pro- 
vision for  an  annual  payment  to  his  prospective  wife 
beginning  at  his  death ;  and,  by  the  conveyances  to  his 
children,  prevented  his  prospective  wife  from  having 
dower  or  other  statutory  rights  in  the  property  at  his 
death.  The  logical  conclusion  is  that  in  making  the 
transfers  the  decedent  was  motivated  by  the  thought  of 
death  in  the  sense  that  he  intended  to  prevent  his  pro- 
posed marriage  from  interfering  with  the  devolution 
of  these  properties  to  his  children  at  his  death.  As  will 
been  seen  later,  there  is  some  affirmative  evidence  to 
support  such  a  conclusion  and,  thus,  that  the  transfers 
were  made  in  contemplation  of  death  within  the  mean- 
ing of  Section  811(c)  of  the  Code. 

It  should  first  be  noted  that  the  fact  that  the  Hartford 
trust  provided  security  for  Mrs.  Jenks '  note  and  for  pay- 
ment of  interest  on  the  note  does  not  explain  the  trans- 
fer of  decedent's  interest  in  the  property  to  his  children. 
The  note  w^as  for  not  more  than  $45,000  including  inter- 
est, whereas  the  decedent  estimated  that  his  interest  in 
the  building  was  worth  about  $175,000,  and  taxpayer 
has  not  contested  the  Commissioner's  figure  of  $120,- 
621.32.  (R.  79.)  Accordingly,  as  the  Tax  Court  stated 
(R.  91-92)  : 

It  is,  of  course,  at  once  obvious  that  a  conveyance  of 
the  property  by  way  of  security,  by  mortgage  or 
deed  of  trust,  conditioned  upon  payment  of  the 
indebtedness  on  the  decedent's  note  without  the 
further  transfer  of  the  corpus  to  the  children  as 


^  At  that  time  the  Michigan  Avenue  property  constituted  the 
sole  source  of  decedent's  income  (R.  162),  although  the  Hartford 
Building  property  was  improving  (R.  163-164).  Under  a  lease 
on  the  Michigan  Avenue  property  the  decedent  received  $6,000  a 
year.  (R.  77.)  This  he  retained  under  his  transfer  in  trust  of 
the  property,  since  the  income  was  payable  to  him  for  life  subject 
to  possible  payment  of  $1,000  a  year  to  Mrs.  Jenks. 
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beneficiaries,  would  have  given  Mrs.  Jenks  just  the 
same  protection  as  she  received  from  the  convey- 
ance of  the  Hartford  Building ;  *  *  *  Why  then 
did  the  decedent  make  the  further  and  financially 
unnecessary  conveyances  to  the  children  ?  The  ele- 
ment of  lack  of  financial  necessity  therefor  de- 
stroys, in  our  view,  the  argument  that  the  dominant 
motive  in  the  transfers  was  the  satisfaction  of 
Jenks  and  wife.  It  simply  is  not  reasonable  to  say 
that  it  was  necessary  to  transfer  to  the  children,  as 
well  as  secure  Mrs.  Jenks.  Nothing  in  the  record 
indicates  that  she,  or  her  husband  for  her,  required 
conveyances  of  the  breadth  actually  made.  On  the 
contrary.  Will,  when  asked  "was  it  Mr.  and  Mrs. 
Jenks'  thought  at  all,  did  they  insist  that  the  pro- 
visions go  in,  the  two  trusts  relative  to  the  distribu- 
tion of  cor])us  to  the  children  at  termination  of  such 
trust?"  answered  "No,  they  did  not,"  and  later 
said  that  their  primary  interest  in  the  Hartford 
trust  was  to  get  the  note  secured.  He,  the  attorney 
in  the  matter,  did  not  recall  that  he  ' '  ever  explained 
to  them  the  complete  distribution  of  the  corpus  of 
those  trusts."    *    *    "" 

Similarly,  there  is  nothing  in  the  record  to  show  that 
the  decedent  transferred  his  interest  in  the  Lake  Beuiah 
property  to  his  children  because  of  the  Jenks'  objec- 
tions. The  record  amply  reflects  that  the  decedent  was 
aware  that  the  Jenks  objected  to  his  remarriage  because 
of  his  indebtedness  to  Mrs.  Jenks  (R.  129-130,  132, 
158, 359),  but  the  outright  transfer  of  his  interest  in  the 
Lake  Beuiah  property  to  his  children  in  no  way  relieved 
that  indebtedness.  Moreover,  there  is  no  evidence  to 
show  that  the  decedent  was  ever  informed  of  any  objec- 
tion the  Jenks  might  have  had  with  respect  to  the  Lake 
Beuiah  property  or  that  the  Jenks  had  any  objection  to 
his  remarriage  other  than  his  indebtedness  to  Mrs. 
Jenks.  In  making  the  transfers  the  decedent  could  not 
of  course  have  been  motivated  by  an  objection  of  the 
Jenks  of  which  he  was  unaware.     In  addition,  it  ap- 
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pears  that  the  Jenks  actually  had  no  serious  objection  to 
the  decedent's  remarriage  so  far  as  the  Lake  Beulah 
property  was  concerned.  Mrs.  Jenks  testified  that  she 
had  no  feeling  about  a  new  wife  occupying  the  summer 
home  at  the  lake  (R.  114)  and,  while  Mr.  Jenks  appar- 
ently thought  the  decedent  should  he  relieved  of  the 
burden  of  his  share  of  the  upkeep  which  he  had  not 
always  paid  anyway,  Mr.  Will  testified  that  Mr.  Jenks' 
feeling  about  the  Lake  Beulah  property  was  not  as 
strong  as  on  the  business  properties  (R.  171). 

Thus,  in  contending  that  the  decedent's  transfers  to 
his  children  of  his  interest  in  the  Llartf  ord  Building  and 
Lake  Beulah  properties  were  motivated  by  a  desire  to 
remove  an  obstacle  to  his  remarriage,  taxpayer  is  in 
effect  contending  that  the  decedent  was  motivated  by  a 
desire  to  remove  an  obstacle  which  did  not  exist.  Such  a 
contention  is  of  itself  anomalous.  It  is  even  more 
anomalous  that  taxpayer  should  insist  by  implication 
that,  when  the  decedent  was  contemi)lating  remarriage 
at  his  late  age  (75  years)  to  a  much  younger  person  and 
when  he  would  naturally  be  concerned  about  his  finan- 
cial resources  and  the  devolution  of  his  property  at  his 
death,  he  gave  no  thought  to  the  fact  that  he  was  unnec- 
essarily making  transfers  of  ])ro])erty  to  his  children. 
Taxpayer's  contention  respecting  the  decedent's  motive 
really  amounts  to  an  assertion  that  the  decedent  let  his 
son  Hyde  and  Mr.  Will,  his  son-in-law,  deprive  him  of 
the  bulk  of  his  i)roperty  Avithout  his  knowing  about  it 
or  caring. 

Taxpayer's  own  evidence  makes  it  reasonably  appar- 
ent that  the  decedent,  though  not  one  to  be  concerned 
with  business  matters,  did  in  fact  know  what  he  was 
doing.  Both  the  decedent  and  his  prospective  wife 
were  told  that  the  Jenks'  objections  to  the  decedent's 
remarriage  were  based  upon  the  decedent 's  indebtedness 
to  Mrs.  Jenks  (R.  129-130, 132, 158, 159)  and  to  his  pros- 
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pective  wife  the  decedent  indicated  'Hhat  the  reason 
Mr.  and  Mrs.  Jenks  had  some  objections  to  the  marriage 
was  that  he  owed  them  quite  a  large  sum  of  money,  a 
debt  contracted,  *  *  *  (R.  ] 29-130).  The  contents 
of  the  transfer  instruments  were  explained  to  the  de- 
cedent by  both  his  son  Hyde  and  Mr.  Will,  his  son-in- 
law  who  drew  the  instruments.  Hyde's  testimony  was 
that  (R.  159-160)  : 

I  do  not  recall  having  any  special  or  extended  con- 
ference going  over  the  documents  with  him  except 
that  I  did  try  to  make  and  felt  duty  bound  to  make 
it  perfectly  clear  to  him  exactly  what  they  meant 
and  what  they  covered.  *    *    '^ 

Mr.  Will  testified  as  follows  (R.  169-170) : 

I  had  discussed  the  trust  instruments  with  the 
deceased  in  a  general  way  prior  to  September  17 
when  he  came  to  my  office  to  sign  them.  On  that 
day  I  went  over  the  instruments  with  him,  high- 
spotted  the  important  provisions,  and  we  dis- 
cussed them  rather  thoroughly  at  that  time.    *    *    * 

Mr.  Will  also  conceded  that  "it  must  have  been  pointed 
out  to  Mr.  Gillette  that  the  corpus  of  the  Michigan  Ave- 
nue trust  would  eventually  go  to  his  four  children"  (R. 
173)  and  that  the  decedent  "realized  that  the  Michigan 
Avenue  trust  was  revocable"  (R.  176).^  Even  a  very 
general  explanation  of  the  trusts  and  of  the  warranty 
deed  transferring  the  decedent's  interest  in  the  Lake 
Beulah  property  would  have  been  sufficient  to  inform 
the  decedent  that  he  was  making  transfers  of  his  inter- 
est in  the  properties  to  his  children.  Since  he  thought 
that  his  indebtedness  to  Mrs.  Jenks  was  the  only  reason 
for  the  Jenks'  objection  to  his  remarriage  and  estimated 
that  his  interest  in  the  Hartford  building  property  was 


■'  The  decedent  did  in  fact  amend  the  trust  on  March  8,  1939 
(R.  49-53),  approximately  six  months  after  he  made  the  transfers, 
and  also  revoked  the  trust  in  part  on  September  3,  1940  (R.  55-58) . 
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worth  $175,000  as  against  his  indebtedness  of  approxi- 
mately $45,000  to  Mrs.  Jenks,  he  could  not  have  liel2)ed 
knowing  that  the  transfers  to  his  children  of  his  inter- 
est in  the  Hartford  Building  and  Lake  Beulah  proper- 
ties were  unnecessary  to  remove  the  Jenks'  objections 
to  his  remarriage.  It  is  therefore  futile  for  taxpayer  to 
contend  in  effect  that  the  decedent  blindly  signed  the 
transfers  in  order  to  eliminate  the  Jenks'  objection  to 
his  remarriage. 

As  previously  stated,  there  is  also  affirmative  evidence 
that  the  decedent's  transfers  were  made  in  contempla- 
tion of  death.  The  Michigan  Avenue  trust  provided 
that,  after  the  decedent's  death,  $1,500  a  year  of  the 
trust  income  should  be  paid  to  decedent's  wife  or  widow 
for  life.    As  to  this,  Hyde  Gillette  testified  (R.  160)  : 

I  originated  the  idea  that  the  trust  of  the  Michi- 
gan Avenue  property  should  ])ay  the  amount  of 
$1,500  to  Mrs.  Gillette  if  she  married  my  father  and 
should  survive  him.  In  thinking  of  the  matter 
during  the  summer  I  realized  that  I  would  have  to 
make  the  arrangements  I  was  trying  to  make  ac- 
ceptable to  him,  and  I  knew  that  he  couldn't  feel 
happy  in  his  marriage  if  he  had  not  made  some  pro- 
vision for  his  contemplated  wife  and  that  was  the 
reason  that  I  suggested  the  figure  to  him  and  sug- 
gested that  arrangement. 

If  the  provision  for  payment  of  $1,500  a  year  at  de- 
cedent's death  to  the  decedent's  then  prospective  wife 
was  necessary  to  make  the  transfers  acceptable  to  the 
decedent,  as  Hyde  in  effect  testified,  the  decedent  must 
have  l)een  thinking  of  the  consequences  of  his  death  so 
far  as  his  property  was  concerned.  Indeed,  other  evi- 
dence reflects  that  he  did  have  such  thoughts.  The  plan 
for  the  transfers  included  the  execution  of  an  ante- 
nuptial agreement  (R.  61-68),  which  recited  that  the 
decedent  had  conveyed  his  undivided  interests  in  the 
Hartford  Building,  Michigan  Avenue  and  Lake  Beulah 
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properties ;  that  he  intended  to  provide  for  the  payment 
out  of  the  income  of  the  Michigan  Avenue  property  the 
sum  of  $1,500  a  year  to  his  wife  for  life  commencing  with 
the  decedent's  death;  and  that,  in  consideration  of  the 
provision  for  i^ayment  of  that  sum  out  of  the  income  of 
the  ^Michigan  Avenue  property,  his  prospective  wife 
waived  her  dower  and  other  statutory  rights  which 
might  become  vested  in  her  in  the  Hartford  Building, 
Michigan  Avenue  and  Lake  Beulah  properties. 

The  plain  inference  to  be  drawn  from  the  provisions 
of  this  agreement  cannot  be  disregarded  on  the  ground 
that  the  decedent  had  no  knowledge  of  the  provisions  or 
did  not  intend  what  they  imply.  At  the  time  the  decedent 
signed  the  transfers  on  Saturday,  September  17,  1938, 
the  agreement  was  given  to  him  to  discuss  with  his  pros- 
pective wife  and  it  was  arranged  then  that  she  should 
come  in  the  following  Monday  to  sign  it.  (R.  86.)  Ac- 
cordingly, it  was  apparently  already  known  that  she  had 
no  objection  to  the  agreement.  Over  the  week-end  the 
decedent  mentioned  and  showed  the  agreement  to  her 
but  did  not  discuss  it.  (R.  131.)  She  signed  it  the  fol- 
lowing Monday  (R.  87),  as  planned.  On  Ax3ril  24,  1939, 
about  seven  months  later  and  six  months  after  his  mar- 
riage, the  decedent  executed  a  will  in  which  he 
bequeathed  all  his  property  to  his  wife  and  did  not  men- 
tion his  children.     (R.  87.) 

The  decedent  was  then  75  years  of  age  and  contem- 
plated marriage  with  a  much  younger  person.  He  had 
great  love  for  his  children.  (R.  133,  173.)  He  ob- 
viously knew  that  the  effect  of  the  transfers  and  ante- 
nuptial agreement  was  to  bar  his  prospective  wife's 
dower  or  other  rights  in  the  properties  which  had  been 
the  subject  of  the  transfers,  that  he  was  conveying  his 
interests  in  the  properties  to  his  children,  and  that  he 
had  provided  for  his  prospective  wife's  welfare  after 
his  death  to  the  extent  that  in  the  Michigan  Avenue  trust 


28 

he  had  provided  for  payment  of  $1,500  a  year  to  her 
after  his  death.  It  is  a  natural  eonchision  that  he  in- 
tended to  prevent  his  marriage  from  affecting  the 
devolution  of  these  properties  to  his  children  and  in- 
tended the  transfers  as  substitutes  for  testamentary 
dispositions  to  his  children,  ^^ith  the  result  that  the 
transfers  of  his  interests  in  the  Hartford  Building  and 
Lake  Beulah  properties  were  made  in  contemplation  of 
death.''    Cf.  In  re  Kroger's  Estate,  supra. 

Affirmance  of  the  Tax  Court's  decision  does  not  of 
course  require  acceptance  of  that  conclusion.  It  is  suffi- 
cient that  the  evidence  does  not  show  that  the  decedent's 
dominant  motive  in  making  the  transfers  was  a  life 
motive.  Quite  plainly,  we  submit,  the  Tax  Court  was 
correct  in  concluding  that  taxpayer  had  not  met  her 
burden  of  i^roof . 


^  The  record  is  remarkably  silent  as  to  any  expression  on  the 
part  of  the  decedent  with  respect  to  disposition  of  any  of  his 
property  to  his  children  at  his  death.  It  seems  a  natural  conclusion 
that,  at  his  age  and  with  the  great  love  he  had  for  his  children, 
it  was  assumed  and  understood  by  the  decedent,  the  children  and 
the  Jenks  that  the  children  were  to  receive  the  bulk  of  his  property 
at  his  death  and,  thus,  that  no  expression  on  the  decedent's  part 
was  necessary.  In  this  connection,  as  well  as  in  connection  with 
taxpayer's  contention  as  to  decedent's  motive  in  making  the  trans- 
fers, it  is  interesting  to  note  that  Mrs.  Jenks  conveyed  her  own 
half  interest  in  the  Hartford  Building  property  to  the  decedent's 
children,  her  nieces  and  nephews,  in  December.  1940  (R.  175). 
while  her  husband  was  still  alive  (R.  165)  and  just  a  little  over  two 
years  after,  according  to  taxpayer's  argument,  decedent  made  the 
transfers  of  his  interest  in  the  Hartford  Building  property  in 
order  to  provide  security  or  payment  of  his  indebtedness  to  Mrs. 
Jenks. 
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CONCLUSION 


The  decision  of  the  Tax  Court  is  correct  and  should  be 
affirmed. 

Respectfully  submitted, 

Theron  Lamar  Caudle, 
Assistant  Attorney  General. 

Ellis  N.  Slack, 
Melva  M.  Graney, 
Special  Assistants  to  the  Attorney  General. 

February,  1950. 
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IN  THE 


Intt^i  BUU^  Olourt  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 


No.  12379. 


ESTATE  OF  EDWIN  F.  GILLETTE,  HARRIETTE 
O'NEIL  GILLETTE,  EXECUTRIX, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondetit. 


REPLY  BRIEF  FOR  PETITIONER. 


Respondent's  brief  consists  largely  of  a  restatement  of 
the  reasons  given  by  the  Tax  Court  for  its  decision.  Ac- 
cordingly, most  of  respondent's  present  argument  has 
already  been  answered  in  petitioner's  main  brief.  How- 
ever, some  of  the  points  urged  by  respondent  call  for 
further  comment. 

I. 

Preponderance  of  Evidence,  Not  "Burden  of  Proof"  or  a 
Presumption,  Is  Controlling. 

Respondent  opens  and  closes  his  argument  \vith  the  prop- 
osition that  petitioner  has  not  met  a  burden  of  proving 
incorrectness  of  the  respondent's  determination.  We  re- 
spectfully submit  that  this  misstates  the  issue  before  the 
Court.  The  true  issue  is  whether  the  evidence  in  this  pro- 


ceeding  shows  that  the  decedent  was  or  was  not  motivated 
by  contemplation  of  death  in  transferring  the  Hartford 
Building  and  Lake  Beulah  properties. 

When  the  petition  was  filed  with  the  Tax  Court,  there 
was  a  presumption  that  the  respondent's  determination 
was  correct.  That  presumption  vanished  when  evidence 
was  introduced.  (Pet.  Main  Br.  40-43.)  From  that  time  on 
the  parties  were  on  an  equal  footing.  Preponderance  of 
the  evidence  should  have  been  the  determining  factor. 

The  Tax  Court  failed  to  treat  the  parties  equally.  It 
weighed  the  presumption  against  the  evidence.  Respond- 
ent would  perpetuate  that  error.  His  attempt  to  take  shel- 
ter under  a  non-existent  presumption  is  a  tacit  recognition 
that  he  cannot  face  the  true  issue  and  let  the  case  be  de- 
cided, as  it  should  be,  upon  the  evidence. 

The  determination  of  this  issue  does  not  impose  an 
undue  burden  upon  this  Court.  Substantial  conflicts  do 
not  appear  in  the  evidence.  The  conflicts  come  between  the 
evidence  and  the  inferences  or  assumptions  made  by  the 
Tax  Court  and  the  respondent.  This  Court  is  authorized 
and  competent  to  strike  down  unwarranted  inferences  and 
assumptions  and  reach  the  proper  conclusion  on  the  actual 
facts.  (Pet.  Main  Br.  19-21.) 

II. 

Decedent's   Health,   Character  and  Attitude   Toward 
Property  Have  Affirmative  Significance. 

Eespondent  attempts  to  avoid  the  force  of  the  abundant 
evidence  of  decedent's  character,  activities,  health  and 
mental  attitude.  (Resp.  Br.  18.)  This  evidence  was  of 
substantial  significance  in  these  respects: 

(1)  Decedent  Reacted  Only  to  Imminent  Problems.  Re- 
spondent freely  recognizes  that  this  evidence  established 


that  the  decedent  had  no  thoughts  of  imminent  death  in 
1938.  The  evidence  of  decedent's  character,  consistent  over 
a  period  of  20  years  or  more,  showed  plainly  that  he  was 
not  a  man  who  would  look  far  into  the  future  and  be  in- 
fluenced by  remote  motives.  He  was  a  man  who  reacted 
only  to  immediate  problems,  and  then  only  when  action 
was  forced  upon  him.  An  imminent  motive  was  the  only 
sort  of  thing  tliat  would  influence  him.  Accordingly,  a 
showing  that  he  did  not  contemplate  imminent  death  is 
alone  sufficient  to  establish  that  the  property  transfers 
were  not  made  in  contemplation  of  death. 

(2)  Concern  Over  Property  and  Its  Devolution  Was 
Foreign  to  Decedent's  Character,  The  evidence  stands 
squarely  opposed  to  respondent's  assertion  that  decedent 
''would  naturally  be  concerned  about  his  financial  resources 
and  the  devolution  of  his  property  at  his  death,"*  and 
that  "the  logical  conclusion  is  that  in  making  the  transfers 
the  decedent  was  motivated  by  the  thought  of  death  in  the 
sense  that  he  intended  to  prevent  his  proposed  marriage 
from  interfering  with  the  devolution  of  these  properties 
to  his  children  at  his  death."  (Resp.  Br.  24,  22.)  For  more 
than  20  years  before  1938  the  decedent  had  shown  no  worry, 
concern  or  foresight  over  property  matters.  He  had  not 
conserved  or  enhanced  his  property  for  himself  or  for  the 
future  benefit  of  his  children.  With  these  facts  as  a  prem- 
ise, to  infer  that  the  decedent  suddenly  became  concerned 

*  In  Colorado  Naf.  Bank  v.  Comm.,  30.5  U.  S.  23  (1038),  the  decedent,  age 
SO,  created  an  $800,000  trust,  with  the  income  to  be  accumulated  for  his 
life,  then  paid  to  his  daughter  for  her  life  with  remainders  to  her  descend- 
ants.    His  motive  was  to  secui'e  this  property   for  his   descendants   and 
protect  it  from  his  stock  market  speculations.     In  ruling  that  this  transfer 
was  not  made  in  contemplation  of  death,  the  Supreme  Court  said  (p.  27)  : 
"The  mere  purpose  to  make  provision  for  children  after  a  donor's 
death  is  not  enough  conclusively  to  establish  that  action  to  that  end 
was   'in  contemplation  of  death.'    Broadly   speaking,   thoughtful    men 
habitually  act  with  regard  to  ultimate  death,  but  something  more  than 
this  is  required  in  order  to  show  that  a  conveyance  comes  within  the 
ambit  of  the  statute." 
It  is  plain  that  Mr.  Gillette  was  far  less  concerned  with  property  matters 
and  remote  events  than  the  normally  thoughtful  man  visualized  by   the 
Court. 


in  1938  over  the  devolution  of  property  at  his  death  is  not 
good  logic.   It  is  a  non  sequUur. 

(3)  Decedent  Did  Not  Actively  Contemplate  Death. 
Respondent  attempts  to  impose  upon  petitioner  a  burden 
of  proving  that  the  transfers  were  affirmatively  motivated 
by  purposes  associated  with  life.  While  we  believe  that 
the  evidence  does  clearly  show  such  motives  dominating  the 
Gillette  transfers,  we  submit  that  petitioner  does  not  have 
that  heavy  a  burden.  The  fundamental  issue  posed  by  the 
statute  is  whether  the  decedent  was  motivated  by  con- 
templation of  death.  Such  contemplation  may  be  negatived 
by  showing  that  the  transfers  were  actuated  by  affirmative 
living  motives.  But  it  can  also  be  negatived  by  showing 
that  the  thought  of  death  was  not  present  in  the  decedent's 
mind  in  such  force  that  it  would  have  caused  him  to  take 
the  action  under  consideration.    (Pet.  Main  Br.  37-40.) 

There  is  abundant  evidence  in  this  case  that  decedent 
was  not  the  sort  of  man  to  entertain  such  thoughts,  or  to 
be  motivated  by  them.  Respondent  seeks  to  avoid  the  force 
of  this  evidence,  for  he  has  no  answer  to  it. 

III. 

The  Evidence  Shows  Only  a  "Living"  Motive. 

AVhen  decedent  proposed  to  marry  Miss  O'Neil,  he  told 
his  children  that  he  feared  she  would  not  accept  unless  she 
were  welcomed  into  the  family  circle.  (Ex.  20:  R.  148.) 
Mrs.  Jenks,  his  sister,  and  her  husband,  had  objections  to 
the  marriage  going  far  beyond  a  mere  lack  of  warmth.  His 
son,  Hyde  Gillette,  knowing  of  these  objections  and  seeking 
to  assure  his  father's  marriage  and  happiness,  worked  out 
a  detailed  program  with  the  assistance  of  his  brother-in- 
law,  Howard  Will.  After  all  the  details  of  this  program 
had  been  developed,  it  was  presented  to  decedent  as  a 


means  of  removing  the  objections  to  his  marriage.    It  was 
accepted  by  him  on  that  basis. 

In  an  effort  to  avoid  this  clear-cut  "living"  motive  and 
to  find  some  justification  for  the  Tax  Court's  decision, 
respondent  commits  a  major  fault.  He  attributes  to  de- 
cedent a  participation  in  the  detailed  planning,  although 
the  evidence  shows  he  had  no  part  in  it.  Respondent  con- 
tends, in  effect,  that  Hyde  Gillette  and  Howard  AVill  were 
concerned  over  the  devolution  of  decedent's  property  at  his 
death,  even  impugning  their  motives  in  planning  the  trans- 
fers (Resp.  Br.  24),  and  then  asserts  or  assumes,  again 
contrary  to  the  evidence,  that  decedent  had  the  same 
thoughts. 

The  evidence  is  that  in  June  1938  decedent  was  aware 
that  the  Jenkses  had  some  objection  on  financial  grounds 
to  his  marriage,  and  when  Miss  O'Neil  visited  Chicago  in 
that  month  she  discussed  the  situation  with  Hyde  Gillette. 
This  necessarily  involved  only  generalities  since  the  ulti- 
mate program  had  not  been  formulated  at  that  time.  It 
was  subsequently  developed  in  detail,  but  Hyde  Gillette 
purposely  did  not  communicate  with  decedent  on  the  sub- 
ject. He  w^aited  until  his  father  came  to  Chicago  to  dis- 
cuss it  with  him. 

The  matter  of  providing  security  for  the  note  owed  by 
Mr.  Gillette  to  Mrs.  Jenks  was  the  initial  problem,  but  it 
was  not  the  only  one.  Mr.  Jenks  was  also  concerned  about 
encumbrances  of  the  decedent's  interest  in  both  the  Hart- 
ford Building  and  Michigan  Avenue  properties.  (R.  152- 
153,  162.)  This  would  not  have  been  prevented  by  a  mere 
mortgage  to  Mrs.  Jenks.  Had  decedent  further  encum- 
bered his  interest  in  either  property,  and  a  creditor  suc- 
ceeded to  his  interest,  Mrs.  Jenks  would  have  been  left  with  a 
stranger  as  co-owner  and  with  the  possibility  of  a  partition 
suit  and  forced  sale,  with  damaging  financial  consequences 


to  her.  There  were  even  more  immediate  problems  in  con- 
nection with  the  Michigan  Avenue  property.  (R.  153-154, 
169,  170-171.)  To  meet  these  problems  posed  by  Mr.  Jenks, 
transfers  in  trust  of  both  properties  were  included  in  the 
plan,  fortified  by  an  antenuptial  agreement.  (R.  155-156, 
167-168.)  To  forestall  objections  by  decedent,  Hyde  pro- 
posed inclusion  in  the  Michigan  Avenue  trust  agreement 
of  an  income  provision  for  decedent's  prospective  wife. 

The  fact  that  respondent  will  not  face  is  that  the  entire 
program,  both  in  broad  outline  and  details,  was  formulated 
by  Hyde  Gillette  and  Howard  Will.  The  decedent  did  not 
participate.  After  all  the  details  had  been  worked  out,  it 
was  presented  to  him  as  an  overall  program,  designed  to 
meet  all  the  points  that  had  been  raised  by  Mr.  and  Mrs. 
Jenks  without,  at  the  same  time,  causing  undue  detriment 
to  decedent. 

''My  father's  reaction  to  the  plan  was  that  if  Howard 
and  I  thought  it  was  all  right  and  it  met  the  problems 
that  had  arisen  for  us  to  go  ahead  and  draw  up  the 
instruments."     (Testimony  of  Hyde  Gillette,  R.  159.) 

Respondent  purports  to  find  it  remarkable  that  there  was 
no  expression  on  the  part  of  the  decedent  with  respect  to 
disposition  of  any  of  his  property  to  his  children  at  his 
death.  (Resp.  Br.  28,  footnote  6.)  We  do  not  find  it  re- 
markable that  the  decedent,  in  September,  1938,  acted 
entirely  in  keeping  with  his  character  over  many  years 
preceding.  We  think  it  remarkable  that  respondent  should 
expect  this  Court  to  consider  that,  because  he  was  contem- 
plating remarriage,  he  would  naturally  be  concerned  about 
his  financial  resources  and  the  devolution  of  property  at 
his  death,  particularly  in  view  of  his  lack  of  interest  in 
property  matters  displayed  for  so  many  years  thereto- 
fore. 

The  evidence  is  that  Hyde  Gillette  and  Howard  Will  went 
out  of  their  way  to  attempt  to  explain  the  program  to  Mr. 


Gillette,  not  because  he  was  concerned  over  its  details  but 
because  they  felt  it  their  duty  to  do  so,  and  that  they  had 
some  difficulty  in  getting  beyond  generalities  in  the  discus- 
sion. 

*'He  wasn't  a  man  whom  you  can  discuss  compli- 
cated business  matters  with  very  well.  *  *  *  he  never 
said  that  he  wanted  his  property  divided  after  his 
death  among  his  children.  I  had  no  such  discussions 
as  that  with  him."  (Testimonv  of  Howard  A.  Will, 
Pet.  Main  Br.  26-27.) 

By  this  same  process  of  attempting  to  support  his  posi- 
tion by  attributing  thoughts  to  the  parties  which  they  did 
not  in  fact  entertain,  respondent  again  disregards  uncon- 
tradicted testimony  w^hen  he  discusses  the  antenuptial 
agreement.  He  says  (Resp.  Br.  27)  that  on  September  17, 
1938,  when  decedent  signed  the  trust  agreements,  it  was 
apparently  already  known  that  Miss  O'Neil  had  no  objec- 
tion to  the  antenuptial  agreement.  But  her  direct  testi- 
mony was  that  the  subject  of  the  antenuptial  agreement 
was  first  mentioned  to  her  later  on  that  week-end  when 
Mr.  Gillette  visited  w^th  her  at  Kenilw^orth,  Illinois.  That 
discussion  did  not  go  into  any  details.  She  first  examined 
the  agreement  on  the  following  Monday  when  she  signed  it. 
(E.  131;  Pet.  Main  Br.  27,  35-37.) 

It  was  the  same  sort  of  unsupported  inferences  and  as- 
sumptions in  the  Tax  Court's  opinion  that  require  its 
reversal. 

IV. 

A  "Living^"  Motive  for  the  Lake  Beulah  Conveyance  Is 
Adequately  Shown. 

Respondent's  principal  contention  with  respect  to  the 
Lake  Beulah  property  appears  to  be  that  decedent  was 
not  aware  of  any  objections  by  Mr.  and  Mrs.  Jenks  in  con- 
nection with  that  property,  or  even  that  they  did  not  make 
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any  serious  objection.  He  also  seizes  upon  a  statement  by- 
Mrs.  Jenks  that  she  had  no  feeling  about  a  new  wife  oc- 
cupying this  summer  home. 

At  the  time  of  the  hearing  Mrs.  Jenks,  who  was  sub- 
poenaed by  respondent,  was  81  years  of  age,  was  hard  of 
hearing  and  had  difficulty  understanding  questions  put  to 
her,  and  was  forgetful  of  such  things  as  the  year  that  her 
husband  died  and  the  year  in  which  her  brother  was  mar- 
ried. (R.  113-114;  Steno.  Trans.  18.)  Although  in  1938  she 
joined  vigorously  in  objecting  to  the  proposed  marriage 
(R.  117,  118-119,  152-153,  157,  162,  166-167,  171),  she  now 
has  little  recollection  of  these  events.  The  fact  that  her 
bitterness  of  1938  has  now  been  forgotten  is  a  tribute  to 
the  success  of  the  overall  program  proposed  by  Hyde 
Gillette  at  that  time. 

When  the  problems  attending  the  Lake  Beulah  property 
were  discussed  with  Miss  0  'Neil  in  June,  1938,  she  readily 
appreciated  the  situation.  (R.  130,  157.)  It  can  scarcely  be 
assumed  that  decedent  would  be  less  sensitive  to  the  per- 
sonal complications  involved  in  bringing  a  new  wife  to 
the  family  summer  residence  at  Lake  Beulah  as  co-head  of 
the  household.  Respondent's  attempt  to  show  that  decedent 
had  no  motive  for  transferring  the  Lake  Beulah  property 
except  the  far-fetched  inference  that  he  wanted  to  bar  a 
dower  right  in  his  new  wife,  is  not  borne  out  by  the  evi- 
dence and  can  not  stand  the  test  of  good  judgment. 

V. 

The  Kroger  Case  Does  Not  Support  Respondent. 

Since  the  decision  in  Estate  of  B.  E.  Kroger,  145  F.  (2d) 
901  (CCA  6,  1944),  affirming  a  Tax  Court  memorandum 
decision,  CCH  Dec.  13,438 (M),*  it  has  become  something 

*  Wlieu  the  Kroger  appeal  was  heard,  the  Dohson  rule  was  in  effect. 
This  has  now  been  removed  by  legislation.    (Pet.  Main  Br.  19.) 
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of  a  fad  in  the  administration  of  the  federal  estate  tax  for 
the  Commissioner  to  assert,  in  virtually  every  case  of  a 
transfer  shortly  hefore  remarriage  for  the  benefit  of  chil- 
dren of  a  prior  marriage,  that  the  decedent  was  acting  to 
bar  dower  rights  at  his  death  and  so  was  acting  in  contem- 
plation of  death.  Respondent  asserted  that  ground  in  the 
present  case  (R.  12),  and  now  apparently  seeks  to  maintain 
that  position.  The  most  important  points  of  dissimilarity 
between  the  Kroger  case  and  the  Gillette  case  are  as  fol- 
lows: 

(1)  Kroger  transferred  over  half  of  his  property  for 
the  clear-cut  purpose  of  defeating  statutory  dower  rights 
of  his  prospective  wife  in  the  event  she  should  survive  him, 
a  likely  event.  This  motive  originated  with  Kroger  and 
was  the  sole  motive  for  the  transfer.  It  was  in  keeping 
with  his  character  as  a  successful  businessman,  responsible 
for  the  development  of  one  of  the  largest  grocery  chains 
in  the  nation.  By  long-range  planning  he  had  started  out 
with  nothing  and  built  a  fortune.  When  he  approached  re- 
marriage, he  likewise  contemplated  the  long-range  conse- 
quences. 

Comparable  long-range  vision  or  planning  is  completely 
inconsistent  with  Mr.  Gillette's  character.  He  had  shown 
little  concern  over  the  property  he  owned.  He  did  not  en- 
hance his  patrimony,  but  dissipated  it.  It  was  no  more  than 
sources  of  income  to  him,  and  when  some  of  the  sources 
dried  up  he  made  no  attempt  to  revive  them.  With  such  a 
long  continuing  lack  of  concern  over  the  conservation  of 
his  property,  it  would  have  been  wholly  out  of  keeping  with 
his  character  to  have  suddenly  become  concerned  over  its 
devolution  at  his  death. 

(2)  Kroger  thought  directly  of  the  effect  of  his  re- 
marriage upon  the  devolution  of  his  property.  This  chain 
of  reasoning  led  him  directly  to  the  creation  of  the  trust. 

Gillette's  course  of  action  was  completely  different.   His 
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prospective  marriage  created  not  a  whit  of  concern  in  his 
mind  as  to  his  property.  His  primary  concern  was  the 
marriage  itself. 

The  motive  for  Gillette's  transfers  originated  with  others. 
Mr.  Jenks  was  concerned  with  repayment  to  his  wife  of  the 
debt  owed  her  by  decedent,  and  protection  of  his  wife's 
interest  in  property  owned  jointly  with  Gillette.  Hyde 
Gillette,  recognizing  that  the  attitude  of  the  Jenkses  could 
wreck  the  marriage,  or,  at  the  least,  would  disrupt  family 
harmony,  proposed  steps  that  would  overcome  these  objec- 
tions. Gillette's  only  motive  was  to  do  what  seemed  neces- 
sary to  accomplish  his  marriage  with  the  good  wishes  of 
his  entire  family.  None  of  these  motives  looked  towards 
decedent's  death. 

(3)  Kroger 's  trust  accomplished  only  one  thing,  the 
diversion  of  property  from  his  wife  to  his  children  at  his 
death.  This  was  his  sole  objective.  He  even  reserved  the 
trust  income  to  himself  for  his  life. 

Gillette's  transfers  of  the  Hartford  Building  and  Lake 
Beulah  properties  accomplished  his  objective  of  removing 
obstacles  to  his  marriage.  In  addition,  his  personal  lia- 
bility on  the  debt  to  his  sister  was  provided  for  in  such 
fashion  that  it  would  never  trouble  him  again,  and  he  was 
also  relieved  from  any  further  obligation  to  share  in  the 
expense  of  the  Lake  Beulah  property.  Such  considerations 
find  no  parallel  in  the  Kroger  case. 

(4)  Respondent  conceives  of  a  wife's  dower  interest  as 
something  that  becomes  important  only  at  her  husband's 
death.  It  was  that  particular  aspect  of  dower,  and  that 
only,  that  was  important  to  Kroger.  But  a  wife's  dower 
right  has  important  attributes,  attaching  to  her  husband's 
real  estate  at  the  moment  of  marriage.  (Pet.  Main  Br.  35- 
36.)  It  was  the  danger  of  such  a  right  in  Harriette  O'Neil, 
attaching  at  the  moment  of  marriage,  that  caused  the  par- 
ties in  this  case  to  fear  impairment  of  title  to  the  Hartford 
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Building  and  Michigan  Avenue  properties.  This  fear  of  an 
immediate  consequence  of  the  marriage  has  no  relation  to 
contemplation  of  death. 

At  the  time  that  Kroger  made  the  transfer  that  was  held 
taxable,  he  made  some  additional  transfers,  also  of  sub- 
stantial amounts,  to  his  children  and  other  relatives.  The 
donees  were  entitled  to  immediate  benefits.  Kroger  did  not 
reserve  a  life  income  in  this  property.  It  is  significant  that 
these  transfers  were  held  not  to  have  been  made  in  con- 
templation of  death. 

Conclusion. 

It  is  submitted  that  the  Tax  Court's  conclusion  was 
clearly  erroneous  and  should  be  reversed  with  the  finding 
that  this  decedent's  transfers  of  the  Hartford  Building  and 
Lake  Beulah  properties  were  not  made  in  contemplation  of 
death. 

Respectfully  submitted, 

Edwaed  H.  McDermott, 
Wm.  M.  Emery, 
John  S.  Pennell, 

Counsel  for  Petitioner. 
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2  Edward  Jackson  Murray,  vs. 

In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  South- 
ern Division. 

No.  28431-R 

In  the  Matter  of  the  Application  of 
EDWARD  JACKSON  MURRAY,  for  a  Writ  of 
Habeas   Corpus. 

PETITION 

The  petition  of  Edward  Jackson  Murray  respect- 
fully shows: 

That  the  said  Edward  Jackson  Murray  is  unlaw- 
fully imprisoned,  detained  and  restrained  of  his 
liberty  by  the  Commander  of  the  United  States 
Army  Transport  General  Hodges,  by  the  Command- 
ing General  of  the  San  Francisco  Port  of  Embarka- 
tion, Major  General  James  A.  Lester,  Fort  Mason, 
California,  and  by  Lieutenant  General  Mark  Clark, 
Commanding  General  of  the  Sixth  Army,  Presidio 
of  San  Francisco. 

The  summary  of  the  steps  leading  to  such  im- 
prisonment, detention,  confinement  and  restraint  are 
as  follows: 

That  petitioner  was  taken  into  custody  at  San 
Francisco  Port  of  Embarkation  on  or  about  Febru- 
ary 3,  1947,  by  the  United  States  Army  authorities 
and  returned  to  Japan  under  guard  and  placed  in 
confinement  incommunicado  in  the  Eighth  Army 
Stockade  on  February  18,  1947,  and  so  remained 
for   several  weeks   thereafter.     The   charges   were 
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served  upon  petitioner  on  March  10,  1947,  charging 
him  with  violation  of  the  95th  Article  of  War 
(Charge  I)  in  wrongfully  appropriating  to  his  ow^n 
use  about  five  hundred  diamonds  of  the  value  of 
about  $200,000.00,  property  in  the  custody  of  the 
United  States  charged  to  him  as  custodial  officer 
Headquarters  Eighth  United  States  Army,  to  be 
held  for  the  United  States;  with  violation  of  the 
96th  Article  of  War  (Charge  II)  Specification  I, 
in  wrongfully  appropriating  to  his  own  use  about 
five  hundred  diamonds  of  the  value  of  about  $200,- 
000.00,  property  in  the  custody  of  the  United  States ; 
Specification  II  the  same  act  as  to  four  diamonds 
of  the  value  of  about  $10,000.00;  Specification  III, 
w^rongfully  introducing  into  the  United  States  about 
April  4,  1946,  without  paying  custom  duties  thereon 
about  five  hundred  diamonds  of  the  value  of  $200,- 
000.00 ;  Specification  4,  on  February  3,  1947,  wrong- 
fully executing  a  false  customs  declaration  in  failing 
to  schedule  four  diamonds  of  the  value  of  $10,000.00 ; 
Specification  5,  wrongfully  introducing  into  the 
United  States  without  paying  customs  duties  thereon 
four  diamonds  of  the  value  of  $10,000.00;  that  peti- 
tioner was  arraigned  and  pleaded  not  guilty  before 
a  general  court  martial  appointed  by  the  Command- 
ing General  Eighth  Army,  April  14,  1947,  and  the 
trial  continued  with  various  continuances  until  May 
29,  1947,  when  petitioner  was  found  gTiilty  of  all 
charges  and  specifications  with  words  of  exception 
as  to  the  value  of  the  diamonds  reducing  the  value 
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of  the  five  hundred  diamonds  to  $84,000.00  and  of 
the  four  diamonds  to  $8,000.00,  and  was  sentenced 
to  be  dismissed  from  the  service,  to  forfeit  all  pay 
due  and  to  become  due  and  to  be  confined  at  hard 
labor  at  such  place  as  the  reviewing  authority  may 
direct  for  ten  years.  The  Reviewing  Authority, 
Commanding  General  Eighth  Army  approved  the 
sentence,  reduced  the  confinement  to  eight  years  and 
designated  United  States  Disciplinary  Barracks, 
Fort  Leavenworth,  Kansas,  as  place  of  confinement. 
The  Board  of  Review  in  Judge  Advocate  General's 
office,  March  4,  1948,  found  record  legally  sufficient 
to  support  the  findings  and  sentence  and  on  March 
30,  1948,  the  Judge  Advocate  General  recommended 
to  the  Secretary  of  the  Army  confirmation  of  the 
sentence,  but  reduction  of  the  term  of  confinement 
to  five  years.  Thereafter,  the  Secretary  of  the  Army 
confirmed  the  findings  and  sentence  as  recom- 
mended. The  petitioner  is  due  to  arrive  at  San 
Francisco  Port  of  Embarkation  aboard  the  United 
States  Army  Transport  General  Hodges  on  or  about 
November  16,  1948,  as  a  general  prisoner  enroute 
to  United  States  Disciplinary  Barracks,  Fort  Leav- 
enworth, Kansas,  and  upon  arrival  will  come  under 
command  of  Commanding  General,  San  Francisco 
Port  of  Embarkation  and  Commanding  General 
Sixth  Army. 

That  petitioner's  imprisonment,  detention,  con- 
finement and  restraint  are  illegal  and  that  the  il- 
legality thereof  consists  in  this,  to  wit: 

1.     That  while  petitioner  was  in  confinement  at 
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Eighth  Army  Stockade,  incommunicado,  he  was 
interrogated  before  trial  by  the  Insj^ector  General 
Eighth  Army,  his  assistant,  Colonel  Gorman  and 
Captain  Carrier,  Judge  Advocate  General's  Depart- 
ment, at  the  outset  of  the  interview  the  petitioner 
stated  that  he  was  unwilling  to  answer  any  questions 
without  advice  of  counsel.  Whereupon  not  only  the 
Inspector  General,  but  also  Captain  Carrier,  repre- 
sentative of  the  Judge  Advocate  General's  Depart- 
ment, told  the  petitioner  that  he  was  not  entitled  to 
advice  of  counsel  and  had  to  answer,  etc.  Thereupon 
he  was  subjected  to  a  searching  interrogation  for 
many  hours  by  all  three,  the  result  of  which  was 
used  in  evidence  against  him.  These  false  state- 
ments as  to  petitioner's  right  to  advice  of  counsel 
by  the  Inspector  General  and  the  Judge  Advocate 
General  officer  resulted  in  a  violation  of  petitioner's 
rights  under  the  constitution,  and  any  confession  or 
admissions  under  all  the  circumstances  cannot  be 
considered  voluntary. 

2.  After  a  twenty-four  day  continuance  from 
the  18th  day  of  April,  1947  to  May  12,  1947,  granted 
prosecution  to  obtain  further  evidence,  petitioner's 
request  for  two  weeks  adjournment  to  obtain  a 
necessary  defense  witness  from  Shanghai  and  or- 
der therefor  was  denied.  (R  169).  This  was  a  clear 
violation  of  petitioner's  rights  guaranteed  by  the 
6th  Amendment  and  results  in  loss  of  court  mar- 
tial's  jurisdiction  and  its  judgment  becomes  void. 

3.  Petitioner  was  denied  due  process  of  law  by 
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the  use  of  perjured  testimony  of  alleged  diamond 
experts  in  identifying  eight  of  the  diamonds  seized 
from  petitioner  as  having  been  purchased  for  Koeki- 
Eidan,  and  it  follows  that  his  conviction  is  void. 

4.  There  is  not  legal  evidence  to  establish  the 
corpus  delicti  as  to  the  Charge  I  and  Specifications 
1  and  2  of  Charge  II. 

The  testimony,  if  believed,  of  the  prosecution 
witnesses  identified  eight  diamonds  seized  from 
petitioner,  as  having  been  purchased  by  Koeki-Ei- 
dan;  that  on  October  18,  1945,  nine  thermos  bottles 
of  diamonds  were  delivered  by  Koeki-Eidan  from 
Mitsui  Trust  Co.  vaults  to  Captain  Katz  of  the 
American  Army,  who  with  other  American  soldiers 
took  them  to  the  Bank  of  Japan.  No  receipt  given. 
At  Mitsui  Trust  Co.  asked  to  show  largest  diamond, 
witness  said  largest  diamond  Koeki-Eidan  had 
was  16K  but  it  was  not  there,  so  show^ed  a  12K  or 
13K  diamond.  Between  October  18,  1945  and  No- 
vember 22,  1945,  First  Cavalry  Division  was  in 
charge  of  Bank  of  Japan  vaults.  The  18.44K  dia- 
mond identified  as  having  been  imrchased  for  Koe- 
ki-Eidan in  1944,  apparently  was  not  turned  over 
to  Koeki-Eidan.  There  is  no  evidence  that  Koeki- 
Eidan  turned  over  all  its  diamonds  to  the  Bank  of 
Japan  vaults.  There  is  not  a  scintilla  of  evidence 
as  to  what  happened  to  the  diamonds  between  Octo- 
ber 18,  1945  and  November  22,  1945;  there  is  no 
evidence  as  to  what  or  how  many  diamonds  were 
turned  over  to  the  petitioner  on  November  22,  1945, 
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and  finally  no  evidence  of  any  shortage  of  diamonds 
in  the  Bank  of  Japan  vaults. 

5.  The  diamonds  brought  into  the  United  States 
by  petitioner  were  brought  as  gifts  to  his  wife,  and 
w^ere  not  dutiable  under  public  633,  77th  Congress, 
Act  of  June  27,  1942,  50  U.  S.  Code  801,  802.  This 
act  was  implemented  by  War  Department  letter  of 
August  23,  1945,  A.G.  524  which,  after  quoting  Act 
of  June  27,  1942,  stated  "b  Articles  acquired  abroad 
by  the  owner  of  the  baggage  for  use  by  him  as 
gifts  after  they  are  brought  by  him  to  the  United 
States  are  for  the  personal  use  of  the  owner  and 
are,  therefore,  entitled  to  duty  free  admission  under 
Act  of  June  27,  1942. 

Prosecution's  own  evidence  shows  that  the  four 
diamonds  sold  to  M.  S.  Black  were  sold  by  peti- 
tioner's wife,  Mrs.  Lodema  T.  Murray,  this  to- 
gether with  affidavit  of  petitioner's  wife,  Lodema  T. 
Murray,  shows  that  petitioner  brought  diamonds 
legitimately  to  the  United  States  as  a  gift  to  his 
\^ife.  It  follows  that  petitioner  was  illegally  con- 
victed under  Specifications  3,  4  and  5  of  Charge  II. 

6.  The  General  Court  Martial  was  illegally  con- 
stituted and  its  judgment,  therefore,  void. 

Major  General  William  C.  Chase,  0-4739,  was 
appointed  a  member  and  as  senior  officer  was  presi- 
dent of  the  General  Court  Martial  before  which 
petitioner  was  tried.  Major  General  Chase  was  and 
had  been  since  prior  to  the  occupation  of  Japan, 
Commanding  General  of  the  First  Cavalry  Division ; 


8  Edward  Jackson  Murray,  vs. 

that  by  virtue  of  his  office  he  had  a  direct  respon- 
sibility for  the  diamonds  in  the  vaults  of  the  Bank 
of  Japan  up  to  the  time  your  petitioner  was  ap- 
pointed custodian  of  said  vaults,  i.e.,  November  22, 
1945.  These  facts  were  unknown  to  your  petitioner 
at  the  time  of  his  arraignment. 

Major  General  Chase's  failure  to  disclose  these 
facts  which  would  have  given  your  petitioner 
grounds  for  challenge  and  relief  of  said  Chase  as 
a  member,  was  prejudicial  to  petitioner,  and  leaves 
the  Court  illegally  constituted  and  without  jurisdic- 
tion. 

7.  Casting  up  all  the  errors  committed,  both  in 
pre-trial  procedure  and  during  the  trial,  together 
with  failure  of  proof  has  resulted  in  depriving  your 
petitioner  of  the  substance  of  a  fair  trial. 

That  no  prior  application  has  been  made  for  a 
Writ  of  Habeas  Corpus  in  regard  to  the  detention 
and  restraint  complained  of  in  this  application. 

Wherefore,  your  petitioner  prays  that  a  Writ  of 
Habeas  Corpus  may  be  granted,  directed  to  the 
said  Major  General  James  A.  Lester,  Commanding 
General  of  the  San  Francisco  Port  of  Embarkation, 
Fort  Mason,  California,  Lieutenant  General  Mark 
Clark,  Commanding  General  of  the  Sixth  Army, 
Presidio  of  San  Francisco  and  the  Commander 
United  States  Army  Transport  General  Hodges, 
upon  arrival  at  Fort  Mason,  California,  and  each 
of  them  to  have  the  body  of  Edward  Jackson  Mur- 
ray before  your  Honor  at  a  time  and  place  therein 
to  be  specified,  to  do  and  receive  what  shall  then 
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and  there  be  considered  by  your  Honor  concerning 
said  petitioner,  together  with  time  and  cause  of  his 
detention  and  said  Writ ;  and  that  he,  said  Edward 
Jackson  Murray,  may  be  restored  to  his  liberty. 

/s/  JAMES  T.  DAVIS, 

Attorney  for  Petitioner. 
State  of  California, 
City  and  County  of  San  Francisco — ss. 

James  T.  Davis,  being  duly  sworn,  on  behalf  of 
the  petitioner  above  named  says: 

That  he  has  read  the  foregoing  petition  and 
knows  the  contents  thereof ;  that  the  same  is  true  of 
his  own  knowledge  except  as  to  the  matters  which 
are  therein  stated  on  information  or  belief  and  as 
to  those  matters  he  believes  it  to  be  true;  that  said 
petitioner  is  absent  from  the  City  and  County  of 
San  Francisco,  where  his  attorney  resides,  and  the 
facts  are  within  the  knowledge  of  this  affiant  who 
is  the  agent  of  the  said  petitioner,  and  therefore 
makes  this  affidavit. 

Dated:     November  12,  1948. 

/s/  JAMES  T.  DAVIS. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  November,  1948. 

[Seal]        /s/  MARION  M.  BENDER, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 
My  commission  expires  Dec.  24,  1950. 

[Endorsed]  :     Filed  Nov.  15,  1948. 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE 

On  reading  and  filing  the  petition  of  Edward 
Jackson  Murray  charging  Major  General  James  A. 
Lester,  United  States  Army,  Commanding  General 
of  San  Francisco  Port  of  Embarkation,  Fort  Ma- 
son, California,  Lieutenant  General  Mark  Clark, 
Unitied  States  Army,  Commanding  General  Sixth 
Army,  Presidio  of  San  Francisco,  the  Commander 
of  United  States  Army  Transport  General  Hodges, 
and  whomsoever  with  unlawfully  imprisoning,  de- 
taining and  restraining  said  petitioner  of  his  liberty, 
and  sufficient  cause  appearing  therefor. 

It  Is  Ordered  that  the  said  Major  General  Lester, 
Lieutenant  General  Clark  and  the  said  Commander 
of  U.  S.  Army  Transport  General  Hodges,  be  and 
appear  before  this  Court  in  open  Court,  at  the 
Court  Room  thereof  on  the  22nd  day  of  November, 
1948,  at  2:00  o'clock  p.m.,  to  show  cause  why  a 
Writ  of  Habeas  Corpus  should  not  be  issued  and 
this  petitioner  restored  to  full  liberty  as  in  said 
petition  requested. 

It  Is  Hereby  Ordered  that  a  copy  of  said  petition, 
and  of  this  order  be  served  upon  the  said  Major 
General  Lester  U.  S.  Army,  Lieutenant  General 
Clark,   U.    S.   Army   and   the    Commander,   U.    S. 
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Army  Transport  General  Hodges  at  least  three  days 
before  the  said  22nd  day  of  November,  1948. 
Dated  this  15th  day  of  November,  1948. 

/s/  MICHAEL  J.  ROCHE, 

Judge  of  the  District  Court  of 
The  United  States. 
[Endorsed]  :     Filed  Nov.  15,  1948. 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  by  and  between  the  coun- 
sel for  petitioner  and  respondents  that  the  Order 
To  Show  Cause  heretofore  made  returnable  the 
22nd  day  of  November,  1948,  shall  be  continued 
and  made  returnable  the  13th  day  of  December, 
1948. 

/s/  JAMES  T.  DAVIS, 

Attorney  for  Petitioner. 

UNITED  STATES  ATTORNEY, 
By  /s/  JOSEPH  KARESH, 

Assistant  U.  S.  Attorney. 

Dated:     November  15,  1948. 

It  is  so  ordered  this  15th  day  of  November,  1948. 

/s/  MICHAEL  J.  ROCHE, 

Judge  of  the  District  Court. 

[Endorsed]:     Filed  Nov.  15,  1948. 
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[Title  of  District  Court  and  Cause.] 

RETURN  TO  ORDER  TO  SHOW  CAUSE 

Come  Now  your  respondents  through  Frank  J. 
Hennessy,  United  States  Attorney  for  the  Northern 
District  of  California,  and  Joseph  Karesh,  Assistant 
United  States  Attorney  for  the  Northern  District  of 
California,  and  for  cause  why  a  writ  of  habeas 
corpus  should  not  issue  herein,  show  as  follows: 

I. 

Respondents,  upon  information  and  belief,  admit 
that  petitioner  is  restrained  of  his  liberty,  but  deny 
that  such  restraint  is  in  any  way  unlawful  and  say 
that  they  hold  custody  of  the  petitioner  pursuant  to 
Department  of  the  Army  General  Court-Martial 
Orders  No.  85,  dated  19  April  1948,  a  copy  of  which 
is  hereto  annexed  as  Exhibit  "A",  and  is  made  a 
part  hereof;  that  petitioner  is  a  general  prisoner 
under  said  Orders  and  is  enroute  from  Japan  to 
the  United  States  Disciplinary  Barracks  for  con- 
finement under  said  Orders. 

II. 

Further  answering,  respondents,  upon  informa- 
tion and  belief,  admit,  in  substance,  the  allegations 
in  the  petition  alleged  as  "The  Summary  of  the 
steps  leading  to  *  *  *  imprisonment,  confinement 
and  restraint  *  *  *"  but  deny  that  petitioner  was 
at  any  time  held  incommunicado. 

III. 

Further  answering,  upon  information  and  belief, 
respondents  deny  each  and  every  allegation  in  para- 
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graphs  numbered  1  through  7  in  the  petition,  and 
say  that  petitioner  received  a  fair  and  impartial 
trial,  and  was  at  all  times  before,  during  and  after 
said  trial  by  general  court-martial  afforded  every 
right  and  privilege  to  which  he  was  entitled. 

Wherefore  respondents  pray  that  the  petition  for 
writ  of  habeas  corpus  herein  should  be  denied  and 
the  Order  to  Show  Cause  heretofore  issued  should 
be  discharged. 

/s/  FRANK  J.  HENNESSY, 
U.  S.  Attorney. 

/s/  JOSEPH  KARESH, 

Assistant  U.  S.  Attorney. 

EXHIBIT  "A" 

GCMO  85 
Department  of  the  Army 
Washington  25,  D.  C,  19  April  1948 

General  Court-Martial 
Orders,  No.  85 

Before  a  general  court  martial  which  convened 
at  Yokohama,  Japan,  14,  15,  16,  17,  18,  April  1947, 
and  12,  13,  14,  15,  16,  26,  28,  29  May  1947,  pursuant 
to  paragraph  13,  Special  Orders,  No.  55,  Headquar- 
ters Eighth  Army,  United  States  Army,  APO  343, 
7  March  1947,  amended  by  paragraph  2,  Special 
Orders,  No.  70,  same  headquarters,  25  March  1947, 
was  arraigned  and  tried — 

Colonel  Edward  J.  Murray,  0166578,  Infantry. 

Charge  I:  "Violation  of  the  95th  Article  of 
War." 
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Specification. — "In  that  Colonel  Edward  J.  Mur- 
ray, Headquarters,  Far  East  Command,  APO  500, 
having  been  assigned  as  Custodial  Officer  for  Head- 
quarters, Eighth  United  States  Army,  of  the  United 
States  Vaults,  Bank  of  Japan,  did,  on  or  about  20 
March  1946,  at  or  in  the  vicinity  of  Tokyo,  Honshu, 
Japan,  wrongfully,  knowingly,  willfully  and  with- 
out proper  authority  appropriate  to  his  own  use 
about  Five  Hundred  (500)  diamonds,  of  a  value  of 
about  Two  Hundred  Thousand  Dollars  ($200,- 
000.00),  property  in  the  custody  of  the  United 
States,  charged  to  him  as  Custodial  Officer,  Head- 
quarters Eighth  United  States  Army,  to  be  held  for 
the  United  States." 

Charge  II:  "Violation  of  the  96th  Article  of 
War." 

Specification  1. — "In  that  Colonel  Edward  J. 
Murray,  Headquarters,  Far  East  Command,  APO 
500,  did,  at  or  in  the  vicinity  of  Tokyo,  Honshu, 
Japan,  on  or  about  20  March  1946,  wrongfully  ap- 
propriate to  his  own  use  the  following  property  in 
the  custody  of  the  United  States,  viz,  about  Five 
Hundred  (500)  diamonds,  of  the  value  of  about 
Two  Hundred  Thousand  Dollars  ($200,000.00)." 

Specification  2. — "In  that  Colonel  Edward  J. 
Murray,  Headquarters,  Far  East  Command,  APO 
500,  did,  at  or  in  the  vicinity  of  Tokyo,  Honshu, 
Japan,  on  or  about  19  January  1947,  wrongfully 
appropriate  to  his  own  use  the  following  property 
in  the  custody  of  the  United  States,  viz,  about  Four 
(4)  diamonds,  of  the  value  of  about  Ten  Thousand 
Dollars   ($10,000.00)." 
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Specification  3. — "In  that  Colonel  Edward  J. 
Murray,  Headquarters,  Far  East  Command,  APO 
500,  did,  at  or  in  the  vicinity  of  San  Francisco, 
California,  United  States  of  America,  on  or  about 
4  April  1946,  without  proper  authority,  wrongfully, 
knowingly  and  willfully  introduce  into  the  United 
States,  without  paying  customs  duty  thereon,  about 
Five  Hundred  (500)  diamonds,  of  a  value  of  about 
Two  Hundred  Thousand  Dollars  ($200,000.00)." 

Specification  4. — "In  that  Colonel  Edward  J. 
Murray,  Headquarters,  Far  East  Command,  APO 
500,  did,  at  or  in  the  vicinity  of  San  Francisco, 
California,  United  States  of  America,  on  or  about 
3  February  1947,  wrongfully,  knowingly  and  will- 
fully execute  a  United  States  Customs  Declaration 
which  he  then  and  there  well  knew  to  be  false  in 
that  he  failed  to  schedule  in  said  United  States 
Customs  Declaration  Four  (4)  diamonds,  of  a  value 
of  about  Ten  Thousand  Dollars  ($10,000.00),  which 
he  then  and  there  introduced  into  the  United 
States." 

Specification  5. — "In  that  Colonel  Edward  J. 
Murray,  Headquarters,  Far  East  Command,  APO 
500,  did,  at  or  in  the  vicinity  of  San  Francisco, 
California,  United  States  of  America,  on  or  about 
3  February  1947,  without  proper  authority,  wrong- 
fully, knowingly  and  willfully  introduce  into  the 
United  States,  without  paying  customs  duty  thereon, 
about  Four  (4)  diamonds,  of  a  value  of  about  Ten 
Thousand  Dollars  ($10,000.00)." 

Pleas 
To  all  Specifications  and  Charges:  "Not  guilty." 
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Findings 

Of  the  Specification  of  Charge  I:  "Guilty,  ex- 
cept for  the  words  and  figures  'about  two  hundred 
thousand  dollars  ($200,000.00)',  substituting  there- 
for, respectively,  the  words  and  figures  'about 
eighty-four  thousand  dollars  ($84,000.00) '.  Of  the 
excepted  words  and  figTires,  Not  guilty;  of  the  sub- 
stituted words  and  figures.  Guilty." 

Of  Charge  I:     "Guilty." 

Of  Specification  1,  Charge  II:  "Guilty,  except 
for  the  words  and  figures  'about  two  hundred  thou- 
sand dollars  ($200,000.00)',  substituting  therefor, 
respectively,  the  words  and  figures  'about  eighty- 
four  thousand  dollars  ($84,000.00) '.  Of  the  excepted 
words  and  figures.  Not  guilty;  of  the  substituted 
words  and  figures,  Guilty." 

Of  Specification  2,  Charge  II:  "Guilty,  except 
for  the  words  and  figures  'about  ten  thousand  dol- 
lars ($10,000.00) ',  substituting  therefor,  respec- 
tively, the  words  and  figures  'about  eight  thousand 
dollars  ($8,000.00)'.  Of  the  excepted  words  and 
figures.  Not  guilty;  of  the  substituted  words  and 
figures,  Guilty." 

Of  Specification  3,  Charge  II:  "Guilty,  except 
for  the  words  and  figures  'about  two  hundred  thou- 
sand dollars  ($200,000.00)',  substituting  therefor, 
respectively,  the  words  and  figures  'about  eighty- 
four  thousand  dollars  ($84,000.00)'.  Of  the  ex- 
cepted words  and  figures.  Not  guilty;  of  the 
substituted  words  and  figures.  Guilty." 

Of  Specification  4,  Charge  II:     "Guilty,  except 
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for  the  words  and  figures  'about  ten  thousand  dol- 
lars ($10,000.00) ',  substituting  therefor,  respec- 
tively, the  words  and  figures  'about  eight  thousand 
dollars  ($8,000.00) '.  Of  the  excepted  words  and  fig- 
ures, Not  Guilty;  of  the  substituted  words  and 
figures,  Guilty." 

Of  Specification  5,  Charge  II:  "Guilty,  except 
for  the  words  and  figures  'about  ten  thousand  dol- 
lars ($10,000.00) ',  substituting  therefor,  respec- 
tively, the  words  and  figures  'about  eight  thousand 
dollars  ($8,000.00)'.  Of  the  excepted  words  and 
figures,  Not  Guilty;  of  the  substituted  words  and 
figures.  Guilty." 

Of  Charge   II:     "Guilty." 

Sentence 

To  be  dismissed  the  Service,  to  forfeit  all  pa}^ 
and  allowances  due  or  to  become  due,  and  to  be 
confined  at  hard  labor  at  such  place  as  the  reviewing 
authority  may  direct  for  ten  (10)  years. 

The  sentence  was  adjudged  29  May  1947. 

The  following  is  the  action  of  the  convening  au- 
thority : 

HEADQUAETERS  EIGHTH  ARMY 
UNITED  STATES  ARMY 

Office  of  the  Commanding  General 

Yokohama,  Japan 

APO  343 

15  July  1947 
In  the  foregoing  case  of  Colonel  Edward  J.  Mur- 
ray,   0166578,    Infantry,    Headquarters    Far    East 
Command,  APO  500,  the  sentence  is  approved  but 
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the  period  of  confinement  at  hard  labor  is  reduced 
to  eight  (8)  years  in  view  of  the  war  record  of  the 
accused.  The  United  States  Discii^linary  Barracks, 
Fort  Leavenworth,  Kansas,  or  elsewhere  as  the 
Secretary  of  War  may  direct,  is  designated  as  the 
place  of  confinement.  Pursuant  to  Article  of  War 
48,  the  order  directing  the  execution  of  the  sentence 
is  withheld. 

[Signed]  R.  L.  EICHELBERGER 

[Typed]    R.  L.  EICHELBERGER 

Lieutenant  General,  USA 
Commanding 

The  sentence  having  been  approved  by  the  con- 
vening authority;  the  record  of  trial  forwarded 
under  the  provisions  of  Article  of  War  48;  the 
record  of  trial  having  been  examined  by  the  Board 
of  Review  in  The  Judge  Advocate  General 's  Office ; 
the  Board  of  Review  having  submitted  its  opinion 
in  writing  to  The  Judge  Advocate  General;  the 
opinion  of  the  Board  of  Review  and  the  recommen- 
dations of  The  Judge  Advocate  General  having  been 
transmitted  directly  to  the  Secretary  of  the  Army 
under  the  provisions  of  Executive  Order  No.  9556, 
26  May  1945,  and  having  been  laid  before  him,  the 
following  are  his  orders  thereon : 

In  the  foregoing  case  of  Colonel  Edward  J.  Mur- 
ray (0-166578),  Infantry,  pursuant  to  the  authority 
vested  in  me  by  Executive  Order  No.  9556,  May  26, 
1945,  the  sentence  is  confirmed,  but  the  period  of 
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confinement  is  reduced  to  five  years.   As  thus  modi- 
fied the  sentence  will  be  carried  into  execution. 

KENNETH  C.  ROYALL, 
Secretary  of  the  Army. 
April  15,  1948 

Colonel  Edward  J.  Murray,  0166578,  Infantry, 
ceases  to  )3e  an  officer  of  the  Army  of  the  United 
States  at  midnight,  26  April  1948.  The  Branch 
United  States  Disciplinary  Barracks,  Camp  Cooke, 
California,  is  designated  as  the  place  of  confine- 
ment, or  elsewhere  as  the  Secretary  of  the  Army 
may  direct. 

By  Order  of  the  Secretary  of  the  Army: 

OMAR  N.  BRADLEY, 
Chief  of  Staff, 
United  States  Army. 
Official: 

EDWARD  F.  WITSELL, 

Major  General  The  Adjutant  General. 
[Endorsed]  :     Filed  Dec.  13,  1948. 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  ISSUANCE  OF  WRIT  OF 
HABEAS  CORPUS 

This  matter  having  come  on  regularly  for  hear- 
ing this  13th  day  of  December,  1948,  on  the  Petition 
for  Writ  of  Habeas  Corpus,  the  Order  to  Show 
Cause,  the  Return  to  Order  to  Show  Cause,  and  the 
Traverse  to  the  same,  and  counsel  for  the  petitioner 
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and  the  respondent  having  in  open  Court  this  day 
been  heard,  and  by  oral  stipulation  agreed  that  if 
an  Order  for  a  Writ  of  Habeas  Corpus  should  issue, 
with  the  consent  of  the  Court,  it  should  be  made 
returnable  on  the  10th  day  of  January,  1949,  at 
10:00  o'clock  A.M.,  the  matter  thereupon  having 
been  submitted,  and  Good  Cause  Appearing  There- 
for, 

It  is  Hereby  Ordered  that  a  writ  of  habeas  corpus 
issue  herein,  directing  the  respondent,  Brigadier 
General  James  A.  Lester,  United  States  Army,  Com- 
manding General,  San  Francisco  Port  of  Embar- 
kation, Fort  Mason,  California,  to  have  the  body  of 
Edward  Jackson  Murray,  together  with  the  day  and 
cause  of  his  being  taken  and  detained  in  this  Court 
on  said  day  and  time  above  mentioned,  and  then 
and  there  to  submit  to  and  receive  w^hatsoever  the 
Court  shall  then  and  there  consider  in  that  behalf. 

Dated:     December  13,  1948. 

/s/  MICHAEL  J.  ROCHE, 
U.  S.  District  Judge. 
Issued  Dec.  13,  1948. 
[Endorsed] :     Filed  Dec.  13,  1948. 


United   States  District  Court,   Southern  Division, 

Northern  District  of  California 

No.  28431-R 

HABEAS  CORPUS 

The  President  of  the  United  States  of  America 
To   Brigadier   General  James   A.    Lester,    United 
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States  Army,  Commanding  General,  San  Fran- 
cisco Port  of  Embarkation,  Fort  Mason,  Cali- 
fornia. 

Greeting : 

You  Are  Hereby  Commanded,  that  the  body  of 
Edward  Jackson  Murray,  the  Petitioner  herein,  by 
you  restrained  of  his  liberty,  as  it  is  said  detained 
by  whatsoever  names  the  said  Edward  Jackson 
Murray  may  be  detained,  together  with  the  day  and 
cause  of  being  taken  and  detained,  you  have  before 
the  Honorable  Michael  J.  Roche,  Judge  of  the 
United  States  District  Court  in  and  for  the  North- 
ern District  of  California,  at  the  court  room  of  said 
Court,  in  the  City  of  San  Francisco  at  10  o'clock 
a.m.,  on  the  10th  day  of  January,  1949,  then  and 
there  to  do,  submit  to  and  receive  whatsoever  the 
said  Judge  shall  then  and  there  consider  in  that 
behalf ;  and  have  you  then  and  there  this  writ. 

Witness  the  Honorable  Michael  J.  Roche,  United 
States  District  Judge  at  San  Francisco,  California 
this  14th  day  of  December,  A.D.  1948. 

C.  W.  CALBREATH, 
Clerk. 

By  /s/  M.  R.  GRUBIC, 
Deputy  Clerk. 

UNITED  STATES  MARSHAL'S  RETURN 

Northern  District 
Of  California — ss: 

Received  the  within  writ  the  14th  day  of  Decem- 
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ber,  1948,  and  executed  same  on  Major  General 
James  A.  Lester  at  San  Francisco,  California  on 
the  14tli  day  of  December  1948. 

GEORGE  VICE, 

U.  S.  Marshal. 

By  /s/  HERBERT  R.  COLE, 
Deputy  Marshal. 

[Received]     U.   S.  Marshal's  office  S.  F.  Calif. 
Dec.  14,  1948. 

[Endorsed] :     Filed  Dec.  16,  1948  U.S.D.C. 


[Title  of  District  Court  and  Cause.] 
RETURN  TO  WRIT  OF  HABEAS  CORPUS 

Comes  now  James  A.  Lester,  Brigadier  General, 
United  States  Army,  respondent  herein,  through 
Frank  J.  Hennessy,  United  States  Attorney  for  the 
Northern  District  of  California,  and  Joseph  Karesh, 
Assistant  United  States  Attorney  for  the  Northern 
District  of  California,  and  for  return  to  writ  of 
habeas  corpus  heretofore  issued  herein,  shows  as  fol- 
lows : 

I. 

That  the  person  hereinafter  called  ''the  peti- 
tioner," on  whose  behalf  the  petition  for  writ  of 
habeas  corpus  was  filed,  is  detained  by  the  respond- 
ent James  A.   Lester,   Brigadier   General,   United 
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States  Army,  in  his  capacity  as  Commanding  Gen- 
eral, San  Francisco  Poii:  of  Embarkation,  Fort 
Mason,  California,  under  and  by  virtue  of  the  De- 
partment of  the  Army  General  Court  Martial  Or- 
ders No.  85,  dated  19  April,  1948,  a  copy  of  which 
has  heretofore  been  annexed  to  Return  to  Order  to 
Show  Cause  filed  herein  and  made  a  part  thereof 
as  "Exhibit  A";  that  petitioner  is  a  general  prisoner 
under  said  orders  and  is  enroute  from  Japan  to  a 
United  States  Disciplinary  Barracks  for  confine- 
ment under  said  orders. 

II. 

That  the  General  Court  Martial  had  jurisdiction 
over  the  petitioner  and  the  offenses  alleged  in  the 
charges  and  specifications  heretofore  returned 
against  him  and  on  which  he  was  tried  and  con- 
victed. 

III. 

That  respondent  is  informed  and  believes  and 
further  alleges  that  petitioner  received  a  fair  and 
impartial  trial  and  was  at  all  times  before,  during 
and  after  said  trial  by  General  Court  Martial  af- 
forded every  right  and  privilege  to  which  he  was 
entitled;  that  the  sentence  which  he  is  now  serving 
is  a  valid  judgment  now  in  full  force  and  effect. 

IV. 

That  the  return  to  order  to  show  cause  heretofore 
filed  herein  is  hereby  referred  to  and  incorporated 
herein  as  though  set  forth  in  full. 

Wherefore  respondent  prays  that  the  petition  for 
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writ  of  habeas  corpus  herein  should  be  denied  and 
the  writ  of  habeas  corpus  heretofore  issued  should 
be  discharged. 

/s/  FRANK  J.  HENNESSY, 
United  States  Attorney. 

/s/  JOSEPH  KARESH, 

Assistant  U.  S.  Attorney. 
Attorneys  for 
Respondent. 

[Endorsed] :     Filed  Jan.  10,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER  PERMITTING  FILING  OF  AMENDED 
OR  SUPPLEMENTAL  PETITION 

Upon  motion  of  James  T.  Davis,  Esq.,  counsel  for 
petitioner,  and  good  cause  appearing  therefor. 

It  is  Hereby  Ordered,  that  petitioner  herein  may 
file  an  amendment  to  his  Petition  for  Habeas 
Corpus,  or  an  Amended  or  Supplemental  Petition, 
as  the  case  may  require,  on  or  before  Monday, 
February  21,  1949. 

/s/  MICHAEL  J.  ROCHE, 
U.  S.  District  Judge. 

[Endorsed] :     Filed  Jan.  31, 1949. 
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[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  PETITION  FOR  WRIT  OF 
HABEAS  CORPUS 
Comes  no\Y  Edward  Jackson  Murray,  and  by  leave 

of  Court  amends  his  petition  for  writ  of  habeas 
corpus  by  inserting  after  paragraph  6  therein,  a 
new  paragraph  6  (a)  to  read  as  follows: 

6  (a)  The  President  of  the  Court-Martial,  Ma- 
jor-General,  William  C.  Chase,  during  the  trial  and 
in  the  midst  of  tlie  defendant's  motions  for  findings 
of  not  guilty,  personally  sought  new  evidence  ''to 
get  a  conviction"  thus  abandoning  his  position  as 
a  fair  and  impartial  judge  and  assuming  the  role  of 
prosecutor.  This  action  upon  the  part  of  Major- 
Cleneral  Chase  clearly  constituted  a  denial  of  due 
process  of  law  and,  assuming  but  not  admitting  the 
original  jurisdiction  of  the  Court-Martial,  the  same 
was  totally  lost  as  a  result  of  such  action. 

/s/  JAMES  T.  DAVIS, 

Attorney  for  Petitioner. 

State  of  California 

City  and  County  of  San  Francisco — ss. 

Edward  Jackson  Murray,  being  duly  sworn,  de- 
poses and  says: 

That  he  is  the  petitioner  in  the  above-entitled 
action;  that  he  has  read  the  foregoing  Amendment 
to  Petition  for  Writ  of  Habeas  Corpus  and  knows 
the  contents  thereof,  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  therein  stated 
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on  information  or  belief,  and  as  to  those  matters 
he  believes  it  to  be  true. 

/s/  EDWARD  JACKSON 
MURRAY. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  February,  1949. 

[Seal]        /s/  J.  P.  WIKT, 

Deputy  Clerk  of  the 
District  Court. 

[Endorsed] :     Filed  Feb.  21,  1949. 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  RETURN  TO  WRIT  OF 
HABEAS  CORPUS 

Comes  now  James  A.  Lester,  Brigadier  General, 
United  States  Army,  respondent  herein,  through 
Frank  J.  Hennessy,  United  States  Attorney  for  the 
Northern  District  of  California,  and  Joseph  Karesh, 
Assistant  United  States  Attorney  for  the  Northern 
District  of  California,  and  for  a  supplemental  re- 
turn to  the  writ  of  habeas  corpus  issued  herein, 
incorporates  the  following  allegations  in  the  records 
of  this  proceeding  as  a  part  of  the  return  to  writ 
of  habeas  corpus  heretofore  filed  herein  on  January 
10,  1949,  as  though  the  same  had  therein  been  set 
forth  in  full : 

Y. 

That  respondent  is  informed  and  believes  and 
further  alleges  that  all  the  members  of  the  General 
Court  Martial,  among  whom  was  included  Major 
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General  William  C.  Chase,  United  States  Army,  and 
all  the  personnel  of  the  prosecution,  among  whom 
was  included  Captain  Andrew  H.  Bachison,  United 
States  Army,  acted  fairly  and  impartially  and  con- 
ducted themselves  properly  during  all  stages  of  the 
aforesaid  General  Court  Martial  proceedings. 

/s/  FRANK  J.  HENNESSY, 
U.  S.  Attorney. 

/s/  JOSEPH  KARESH, 

Assistant  U.  S.  Attorney. 
Attorneys  for 
Respondent. 
[Endorsed]  :     Filed  Mar.  28,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER  DISCHARGING  WRIT 
This  matter  came  on  to  be  heard  upon  a  writ  of 
habeas  corpus  heretofore  issued  on  December  14, 
1948,  and  after  a  full  consideration  of  all  the  evi- 
dence, both  oral  and  documentary,  and  the  argu- 
ments of  counsel,  it  appears  to  the  Court  that  the 
court-martial  whereof  petitioner  complains  had  jur- 
isdiction to  try  the  petitioner  and  its  sentence  was 
within  its  power  to  pronounce.  It  is  therefore  by 
the  Court 

Ordered,  upon  findings  of  fact  and  conclusions  of 
law,  that  the  application  of  petitioner  to  be  restored 
to  his  liberty  is  Denied;  the  writ  heretofore  issued 
on  December  14,  1948,  is  Discharged ;  and  petitioner 
is  remanded  to  the  custody  of  the  respondent,  James 
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A.  Lester,  Brigadier  General,  United  States  Army, 
for  service  of  his  sentence. 
Dated :     June  24th,  1949. 

/s/  MICHAEL  J.  ROCHE, 
U.  S.  District  Judge. 

[Endorsed] :     Filed  June  24,  1949. 

Copy  handed  to  Karesh  and  one  certified  to  Army 
authority.  Certified  copy  mailed  to  Davis,  Attorney 
for  Petitioner. 


[Title  of  District  Court  and  Cause.] 

STIPULATION  EXTENDING  TIME  WITHIN 
WHICH  TO  FILE  PROPOSED  FINDINGS 
It  is  hereby  stipulated  by  and  between  Frank  J. 
Hennessy,  Esq.,  United  States  Attorney  for  the 
Northern  District  of  California,  and  James  T. 
Davis,  Esq.,  attorneys  for  the  respective  parties 
herein,  that  the  time  within  which  proposed  counter- 
finding  of  fact  and  conclusions  of  law  may  be  filed 
herein  is  hereby  extended  to  and  including  the  25th 
day  of  August  1949. 

Dated:     This  5th  day  of  August,  1949. 

FRANK  J.  HENNESSY,  ESQ., 
U.  S.  Attorney. 
By  /s/  JOSEPH  KARESH, 

Assistant  U.  S.  Attorney. 

/s/  JAMES  T.  DAVIS. 

Approved : 

/s/  MICHAEL  J.  ROCHE, 

U.  S.  District  Judge. 

[Endorsed] :     Filed  Aug.  8, 1949. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  by  and  between  Frank  J. 
Hennessy,  United  States  Attorney,  and  James  T. 
Davis,  Attorney  for  the  petitioner  herein,  that  the 
petitioner's  time  to  file  proposed  Findings  of  Fact 
and  Conclusions  of  Law  herein  is  extended  from  the 
25th  day  of  August,  1949,  until  the  31st  day  of 
August,  1949. 

Dated:     August  25th,  1949. 

FRANK  J.  HENNESSY, 

U.  S.  Attorney. 

By  /s/  JOSEPH  KARESH, 

Assistant  U.  S.  Attorney. 

/s/  JAMES  T.  DAVIS, 

Attorney  for  Petitioner. 
Approved : 

/s/  MICHAEL  J.  ROCHE, 
U.  S.  District  Judge. 

[Endorsed]  :     Filed  Aug.  24,  1949. 


[Title  of  District  Court  and  Cause.] 

FINDINGS    OF    FACT    AND    CONCLUSIONS 

OF  LAW 

The  above-entitled  cause  having  been  submitted 

by   the   parties  hereto,   James   T.   Davis,   Esquire, 

appearing  as  counsel  for  petitioner,  and  Frank  J. 

Hennessy,  Esquire,  United  States  Attorney  for  the 
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Northern  District  of  California,  Josej)!!  Karesh, 
Esquire,  Assistant  United  States  Attorney  for  the 
Northern  District  of  California,  and  Nicholas  R. 
Yoorhis,  Lieutenant  Colonel,  JAGC,  Office  of  The 
Judge  Advocate  General,  Washington  25,  D.  C,  ap- 
pearing as  counsel  for  respondent,  and  evidence  both 
oral  and  documentary  having  been  introduced  and 
the  petitioner  having  been  heard  in  person  under  a 
writ  of  habeas  corpus  duly  issued,  and  the  Court 
being  fully  advised  in  the  premises,  makes  its  Find- 
ings of  Fact  and  Conclusions  of  Law  as  follows : 

Findings  of  Fact 

I. 

That  petitioner  is  detained  by  respondent  James 
A.  Lester,  Major  General,  United  States  Anny, 
Commanding  General  of  the  San  Francisco  Port  of 
Embarkation,  Fort  Mason,  California,  under  and  by 
virtue  of  General  Court-Martial  Orders  No.  85, 
Department  of  the  Army,  dated  April  19,  1948 ; 

11. 

That  petitioner,  then  a  Colonel  in  the  Army  of  the 
United  States,  was,  on  May  29,  1947,  after  trial  of 
thirteen  days  from  April  14,  1947  to  May  29,  1947, 
convicted  in  Japan  by  a  general  court-martial  ap- 
pointed and  convened  by  the  Commanding  General 
of  the  Eighth  United  States  Army  of  the  following 
offenses : 

1.  Misappropriation  of  about  five  hundred  (500) 
diamonds  of  a  value  of  about  $84,000,  property  in 
the  custody  of  the  United  States  in  liis  charge  as 
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custodial  officer  for  the  United  States,  on  or  about 
March  20,  1946,  in  violation  of  Article  of  War  95 
(Charge  I,  Specification  1), 

2.  Misappropriation  of  about  five  hundred  (500) 
diamonds  of  a  value  of  about  $84,000  in  the  custody 
of  the  United  States,  on  or  about  March  20,  1946, 
in  violation  of  Article  of  War  96  (Charge  II,  Speci- 
fication 1), 

3.  Misappropriation  of  four  (4)  diamonds  of  a 
value  of  about  $8,000  in  the  custody  of  the  United 
States,  on  or  about  January  19,  1947,  in  violation  of 
Article  of  War  96  (Charge  II,  Specification  2), 

4.  Smuggling  about  five  hundred  (500)  diamonds 
into  the  United  States  of  a  value  of  about  $84,000 
without  paying  customs  duty,  on  or  about  April  4, 

1946,  in  violation  of  Article  of  War  96  (Charge  II, 
Specification  3), 

5.  Wilful  execution  of  a  false  United  States  Cus- 
toms Declaration  knowing  it  to  be  false  in  that  he 
failed  to  schedule  four  (4)  diamonds  of  a  value  of 
about  $8,000  on  or  about  February  3,  1947,  in  viola- 
tion of  Article  of  War  96  (Charge  II,  Specification 
4),  and 

6.  Smuggling  about  four  (4)  diamonds  into  the 
United  States  of  a  value  of  about  $8,000  without 
paying   customs    duty,    on   or    about    February    3, 

1947,  in  violation  of  Article  of  War  96  (Charge  II, 
Specification  5)  ; 

that  petitioner  was  sentenced  by  said  general  court- 
martial  "To  be  dismissed  the  Service,  to  forfeit  all 
X)ay  and  allowances  due  or  to  become  due,  and  to  be 
confined  at  hard  labor  at  such  place  as  the  reviewing 
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authority  may  direct  for  (10)  years";  that  the 
record  of  petitioner's  trial  was  reviewed  by  the 
Staff  Judge  Advocate  of  the  Eighth  United  States 
Army  and  thereafter,  on  July  15,  1947,  the  Com- 
manding General  of  the  Eighth  United  States  Army, 
as  reviewing  authority,  approved  the  sentence  but 
reduced  the  period  of  confinement  to  eight  (8) 
years ;  that  thereafter,  on  March  4,  1948,  the  Board 
of  Review  in  the  Office  of  The  Judge  Advocate  Gen- 
eral of  the  Army,  after  considering  oral  argument 
and  written  briefs  by  counsel  for  petitioner,  in  a 
lengthy  written  opinion  held  the  record  of  trial 
legally  sufficient  to  support  the  findings  of  guilty 
and  the  sentence  and  to  warrant  confirmation  there- 
of;  that  The  Judge  Advocate  General  of  the  Army, 
on  March  30,  1948,  concurred  in  the  opinion  of  the 
Board  of  Review  and  recommended  to  the  Secretary 
of  the  Army  that  the  sentence  be  confirmed,  but 
recommended  that  the  period  of  confinement  be 
reduced  to  five  years;  that  the  Secretary  of  the 
Army,  acting  pursuant  to  and  in  accordance  with 
Executive  Order  No.  9556,  May  26,  1945,  and  Article 
of  War  48,  on  April  15,  1948,  confirmed  the  sentence, 
but  reduced  the  period  of  confinement  to  five  years 
and  ordered  the  sentence  as  modified,  to  be  carried 
into  execution;  that  the  sentence,  as  modified,  was 
promulgated  in  General  Court-Martial  Orders  Num- 
ber 85,  Department  of  the  Army,  dated  April  19, 
1948 ;  that  petitioner  is  now  engaged  in  serving  the 
above  period  of  confinement,  as  reduced ; 

III. 

That  in  this  proceeding,  the  petitioner  challenges 
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the  legality  of  his  present  confinement  and  alleges 
that  the  sentence  on  trial  by  court-martial  is  void 
and  of  no  eif ect  because : 

1.  The  president  of  the  general  court-martial, 
Major  General  William  C  Chase,  failed  to  disclose 
as  a  ground  of  challenge  that  as  Commander  of  the 
First  Cavalry  Division  he  had  a  direct  responsibility 
for  the  diamonds  and  precious  metals  seized  from 
the  Japanese  Government  and  its  agencies; 

2.  The  president  of  the  court-martial  assumed 
the  role  of  prosecutor  which  was  a  denial  of  due 
process  causing  a  loss  of  jurisdiction  in  the  court- 
martial  ; 

3.  Specifications  3,  4  and  5  of  Charge  II  fail  to 
state  a  public  offense ; 

4.  There  is  no  evidence  in  support  of  Charge  I 
and  its  specification  or  of  Specification  1  and  2  of 
Charge  II; 

5.  The  denial  of  petitioner's  motion  for  a  con- 
tinuance was  a  denial  of  due  process  causing  a  loss 
of  jurisdiction  in  the  court-martial; 

6.  Testimony  of  certain  witnesses  was  perjured, 
was  obtained  by  duress  and  coercion  which  was  a 
denial  of  due  process; 

7.  Admission  in  evidence  of  confessions  or  ad- 
mission of  the  petitioner  was  error  because  they 
w^ere  involuntary  and  were  obtained  by  coercion 
and  compulsion,  amounting  to  a  denial  of  due  proc- 
ess of  law; 

8.  Consideration  by  the  Board  of  Review  and 
The  Judge  Advocate  General  of  the  report  of  in- 
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investigation  by  The  Inspector  General  was  in  Vio- 
lation of  Article  of  War  50%  and  constituted  a 
denial  of  due  process  of  law ; 

9.  Investigation  by  the  Trial  Judge  Advocate 
during  a  recess  in  the  trial  was  in  violation  of 
Article  of  War  70  and  was  a  denial  of  due  process ; 

10.  The  totality  of  errors  in  pre-trial  procedure 
and  during  the  course  of  trial  together  with  a  fail- 
ure of  i3roof  constituted  a  denial  of  the  substance 
of  a  fair  trial  to  petitioner ; 

IV. 

That,  with  reference  to  petitioner's  first  conten- 
tion, the  court  finds  that  the  petitioner  and  his 
special  defense  counsel  had  full  knowledge  of  the 
facts  concerning  the  qualification  of  Major  General 
William  C  Chase,  United  States  Army,  to  serve  as 
President  and  member  of  said  general  court-martial 
and  of  the  fact  that  the  said  Major  General  Chase 
had  commanded  a  cavalry  division  which  had  seized 
the  Bank  of  Japan  and  its  contents  prior  to  the 
time  the  petitioner  had  assumed  custodial  duties 
incident  to  the  subject  matter  of  the  court-martial 
charges;  that  the  petitioner  and  his  special  defense 
counsel  freely,  voluntarily,  intelligently,  intention- 
ally, under  standingly  and  competently  did  not  ob- 
ject to  any  member  of  the  general  court-martial 
then  convened,  including  the  said  Major  General 
Chase,  and  did  not  challenge  any  member  of  the 
general  court-martial  either  for  cause  or  perempto- 
rily; that  there  was  no  conflict  in  interest  between 
the  said  Major  General  Chase  and  the  petitioner; 
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that  the  said  Major  General  Chase  was  not  dis- 
qualified to  serve  as  President  and  member  of  the 
General  court-martial  that  tried  petitioner  and  that 
his  presence  thereon  did  not  prejudice  the  petition- 
er's interests  or  affect  the  legality  of  the  constitu- 
tion of  the  general  court-martial,  or  affect  the  legal- 
ity of  petitioner's  trial,  conviction  and  sentence  by 
said  general  court-martial; 

V. 

That,  with  reference  to  petitioner's  second  con- 
tention, the  court  finds  that  the  President  of  the  said 
general  court-martial.  Major  General  William  C. 
Chase,  acted  properly  as  such  and  did  not  assume 
the  role  of  prosecutor,  as  alleged  by  petitioner ;  that 
in  endeavoring  to  bring  all  available  evidence  before 
the  general  court-martial  he  properly  performed  his 
duty  as  President  of  said  general  court-martial  and 
took  appropriate  action  in  compliance  with  the 
duties  of  the  court-martial  as  prescribed  in  para- 
graph 75a  (page  58)  of  the  Manual  for  Courts- 
Martial,  U.  S.  Army,  1928;  that  the  action  of  the 
President  of  the  general  court-martial,  concerning 
which  the  petitioner  complains  did  not  deny  peti- 
tioner due  process  of  law  or  affect  the  jurisdiction 
of  said  general  court-martial; 

VI. 

That,  with  reference  to  petitioner's  third  conten- 
tion, the  court  finds  that  Specifications  3,  4  and  5 
of  Charge  II  allege  acts  and  omissions  of  the  peti- 
tioner which  constitute  violations  of  Article  of  War 
96  (10  U.S.C.  1568)  ;  that  the  general  court-martial, 
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the  reviewing  authority  and  the  Army  appellate  re- 
viewing agencies  have  each  ruled  on  the  sufficiency 
of  the  pleadings  and  held  them  sufficient;  that  the 
petitioner  was  advised  by  the  specifications  of  the 
offenses  for  which  he  was  to  be  tried  and  that  he 
was  sufficiently  api)rised  of  the  offenses  in  order 
intelligently  to  admit,  deny,  or  plead  specially  to 
them  and  that  he  could  plead  his  conviction  as  a  bar 
to  a  subsequent  prosecution  for  the  same  offenses; 

VII. 

That,  with  reference  to  petitioner's  fourth  con- 
tention, the  court  finds  that  the  findings  of  guilty 
by  the  general  court-martial  of  Charge  I  and  its 
S]3ecification  and  of  Specifications  1  and  2  of  Charge 
II  and  Charge  II  were  predicated  upon  abundant 
evidence  before  the  court-martial ;  that  the  deter- 
mination of  the  petitioner's  guilt  or  innocence  of 
the  offenses  charged  on  the  evidence  before  it  is 
clearly  within  the  jurisdiction  of  the  general  court- 
martial  and  is  not  subject  to  review  by  this  court 
in  a  habeas  corpus  proceeding; 

VIII. 

That,  with  reference  to  petitioner's  fifth  conten- 
tion, the  court  finds  that  on  April  18,  1947,  the  gen- 
eral court-martial  continued  petitioner's  trial  until 
May  12,  1947;  that  such  continuance  was  taken  on 
motion  of  the  prosecution,  to  which  the  defense 
stated  that  it  had  no  objection,  with  the  understand- 
ing that  when  the  court-martial  reconvened  ])oth 
sides  would  be  ready  to  proceed ;  that,  in  overruling 
the  motion  of  the  defense  on  May  12,  1947,  for  a 
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further  continuance  of  two  weeks  for  the  puri)ose 
of  obtaining  a  diamond  expert  to  assist  defense 
counsel  in  conducting  cross-examination,  and  not  to 
obtain  a  witness  as  alleged,  the  general  court- 
martial  acted  properly  in  the  exercise  of  its  judicial 
discretion;  that  thereafter,  on  May  16,  1947,  after 
the  prosecution  had  rested,  the  general  court- 
martial  granted  a  continuance  of  ten  days,  on  mo- 
tion of  the  defense,  for  the  purpose  of  preparing 
petitioner's  defense;  that  thereafter,  on  May  26, 
1947,  a  further  continuance  until  May  28,  1947,  was 
granted  the  defense  due  to  the  illness  of  one  of 
petitioner's  counsel;  that  the  action  of  the  general 
court-martial  in  granting  and  denying  requested 
continuances  was  fair,  did  not  constitute  a  denial 
of  due  process  of  law  to  the  petitioner  and  did  not 
affect  the  jurisdiction  of  the  court-martial  or  the 
legality  of  petitioner's  trial  and  conviction; 

IX. 

That,  with  reference  to  petitioner's  sixth  conten- 
tion, the  court  finds  that  there  is  no  evidence  that 
perjured  testimony  was  procured  or  presented  by 
the  prosecution  in  petitioner's  trial  by  court-martial, 
or  that  any  evidence  against  the  petitioner  was  pro- 
cured by  duress  or  by  coercion;  that  the  petitioner 
has  failed  to  sustain  the  burden  of  proving  that  any 
evidence  before  the  court-martial  was  perjured,  or 
procured  b}"  duress  or  coercion,  or  that  the  prosecu- 
tion had  knowledge  of  its  falsity;  the  court  further 
finds  that  the  petitioner  was  not  denied  due  process 
of  law ; 
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X. 

That,  with  reference  to  petitioner's  seventh  con- 
tention, the  court  finds  that  the  petitioner  was  prop- 
erly informed  of  his  rights,  including  his  rights 
under  Article  of  War  24  (10  U.S.C.  1495)  ;  that 
petitioner,  with  full  knowledge  of  his  rights,  volun- 
tarily, and  not  being  subject  to  any  threats,  force, 
coercion  or  compulsion,  made  certain  confessions 
or  admissions;  that  the  general  court-martial  had 
full  authority  and  jursidiction  to  determine  the  ad- 
missibility of  petitioner's  pre-trial  statements;  that 
the  admission  in  evidence  by  the  general  court- 
martial  of  such  confessions  or  admissions  of  the 
petitioner  was  not  error  and  did  not  deny  petitioner 
due  process  of  law; 

XI. 

That,  with  reference  to  petitioner's  eighth  con- 
tention, the  court  finds  that  counsel  for  the  peti- 
tioner presented  to  the  Board  of  Review  and  The 
Judge  Advocate  General  a  brief  and  three  affidavits 
containing  allegations  which  were  considered  by  the 
Board  of  Review  to  be  of  sufficient  gravity  as  to 
require  investigation  into  their  veracity;  that,  as  a 
result  of  such  accusations  made  on  behalf  of  the 
petitioner,  an  investigation  was  initiated  by  The 
Inspector  General,  United  States  Army,  into  the 
truth  of  the  matters  set  forth  in  the  affidavits  and 
the  report  of  said  investigation  was  submitted  to 
and  considered  by  the  Board  of  Review  and  The 
Judge  Advocate  General;  that  the  petitioner,  hav- 
ing brought  to  the  attention  of  the  Board  of  Review 
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matters  dehors  the  record  and  urged  that  they  be 
considered,  is  responsible  for  the  action  of  the 
Board  of  Review  and  The  Judge  Advocate  General 
in  considering  the  report  of  investigation  of  The 
Inspector  General;  that  the  action  of  the  Board  of 
Review  and  The  Judge  Advocate  General,  both  in 
requesting  the  investigation  and  considering  the 
report,  w^as  not  violative  of  Article  of  War  50^ 
(10  U.S.C.  1522),  was  in  the  interests  of  justice, 
and  did  not  deprive  petitioner  of  due  process  of 
law; 

XII. 
That,  with  reference  to  petitioner's  ninth  conten- 
tion, the  court  finds  that  the  Trial  Judge  Advocate 
interviewed  prospective  witnesses  during  a  recess 
in  petitioner's  trial;  that  during  said  interview's, 
personnel  for  the  defense  were  at  all  times  at  lib- 
erty to  be  present  and  participate,  and  did  par- 
ticipate occasionally;  that  the  action  of  the  Trial 
Judge  Advocate  was  in  accord  with  the  provisions 
of  paragrai^h  75a  (page  58),  Manual  for  Courts- 
Martial,  U.  S.  Army,  1928,  was  not  violative  of 
Article  of  War  70  (10  U.S.C.  1542)  with  reference 
to  pre-trial  investigations,  and  did  not  constitute  a 
denial  of  due  process  of  law  to  the  petitioner; 

XIII. 

That,  with  reference  to  petitioner's  tenth  conten- 
tion, the  court  finds  that  the  petitioner  was  ably 
and  aggressively  defended  by  effective  and  compe- 
tent counsel  at  his  trial  by  general  court-martial; 
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that  petitioner  was  accorded  a  full,  complete  and 
fair  trial;  that  subsequent  to  trial,  petitioner's  alle- 
gations concerning  the  members  of  the  general 
court-martial  and  personnel  of  the  prosecution  were 
thoroughly  and  fairly  investigated  and  properly- 
considered  by  the  reviewing  authority  and  the  Army 
appellate  reviewing  agencies;  that  the  pre-trial 
procedure,  trial  and  appellate  review  proceedings 
were  applied  to  the  petitioner  in  a  fundamentally 
fair  manner ;  that  the  petitioner  was  not  denied  due 
process  of  law; 

XIV. 

That  the  petitioner  has  failed  to  sustain  the  bur- 
den of  proving  the  allegations  of  his  petition ; 

XV. 

That  the  petitioner  has  failed  to  exhaust  the  ad- 
ministrative remedies  provided  by  Congress  before 
recourse  to  this  court  in  a  habeas  corpus  proceed- 
ing, in  that  petitioner  has  not  petitioned  The  Judge 
Advocate  General  for  a  new  trial,  or  other  relief, 
under  the  provisions  of  Article  of  War  53  (Sec. 
230,  Title  II,  Public  Law  759,  80th  Congress;  act 
of  June  25,  1948,  62  Stat.  627)  and  the  procedure 
established  by  the  President  in  Chapter  XXII  of 
the  Manual  for  Courts-Martial,  U.  S.  Army,  1949. 

Conclusions  of  Law 
I. 
That  the  general  court-martial  that  tried  the  peti- 
tioner in  Japan  from  April  14,  1947  to  May  29,  1947, 
was    legally    appointed    by    an    officer    empowered 
under  law  to  appoint  it; 

II. 
That  said  general  court-martial  was  legally  com- 
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posed  with  respect  to  the  number  and  competency 
of  the  officers  appointed  as  members  thereof; 

III. 
That  Major  General  William  C.  Chase,  United 
States  Army,  was  legally  qualified  to  serve  as  Presi- 
dent and  member  of  said  general  court-martial  and 
his  service  thereon  did  not  affect  the  legality  of  the 
constitution  of  the  court-martial,  its  jurisdiction, 
or  the  legality  of  petitioner's  trial,  conviction  and 
sentence  by  said  general  court-martial; 

IV. 

That  the  said  general  court-martial  w^as  invested 
by  statute  wdth  the  power  to  try  the  petitioner  and 
the  offenses  charged  against  said  petitioner; 

Y. 

That  the  said  general  court-martial  did  not  exceed 
its  law^ful  powders  in  the  trial  and  conviction  of  the 
petitioner ; 

VI. 

That  the  petitioner  has  failed  to  sustain  the  bur- 
den of  proving  that  the  President  of  said  general 
court-martial  acted  improperly  and  assumed  the 
role  of  prosecutor; 

VII. 

That  the  President  of  said  general  court-martial 
acted  legally  and  properly  and  that  none  of  his 
actions  as  President  and  member  of  said  general 
court-martial  during  petitioner 's  trial  deprived  peti- 
tioner of  a  fair  trial  or  denied  petitioner  due  proc- 
ess of  law; 
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VIII. 

That  Specifications  3,  4  and  5  of  Charge  II  state 
offenses  in  violation  of  Article  of  War  96  (10  U.S.C. 
1568)  ; 

IX. 

That  the  said  general  court-martial  had  abundant 
evidence  before  it  upon  which  to  base  its  findings  of 
guilty  of  the  offenses  charged  against  the  petitioner 
under  Charge  I  and  its  specification  and  under 
Charge  II  and  its  specifications; 

X. 

That  the  petitioner's  conviction  after  a  full  and 
fair  trial  before  a  general  court-martial,  and  the 
determination  of  the  facts  and  law  in  connection 
with  such  conviction  by  the  military  authorities  are 
not  subject  to  review  in  a  habeas  corpus  i^roceeding; 

XL 

That  the  action  of  the  said  general  court-martial 
in  denying  one  of  petitioner 's  motions  for  a  continu- 
ance was  a  matter  committed  to  its  sound  judicial 
discretion,  did  not  constitute  an  abuse  of  discretion 
and  did  not  constitute  a  denial  to  the  petitioner  of 
due  process  of  law; 

XII. 

That  the  sentence  adjudged  by  said  general  court- 
martial,  as  approved  and  promulgated  by  the  re- 
viewing and  confirming  authorities,  was  authorized 
by  law; 

XIII. 

That  the  petitioner  has  failed  to  sustain  the  bur- 
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den  of  proving  that  testimony  adduced  by  the  prose- 
cution was  perjured  and  obtained  by  duress  or 
coercion ; 

XIV. 

That  the  testimony  adduced  by  the  prosecution 
against  the  petitioner  was  not  perjured  or  obtained 
by  duress  or  coercion; 

XV. 

That  the  petitioner  has  failed  to  sustain  the  bur- 
den of  proving  that  his  confessions  or  admissions 
were  involuntary  or  obtained  by  coercion  and  com- 
pulsion ; 

XVI. 

That  the  admission  in  evidence  of  petitioner's 
confessions  or  admissions  was  a  matter  committed 
to  the  sound  judicial  discretion  of  said  general 
court-martial,  did  not  constitute  an  abuse  of  dis- 
cretion and  did  not  constitute  a  denial  to  the  peti- 
tioner of  due  process  of  law; 

XVII. 

That  consideration  by  the  Board  of  Review  and 
The  Judge  Advocate  General  of  the  report  of  in- 
vestigation by  The  Inspector  General,  initiated  as 
the  result  of  the  presentation  by  the  petitioner  of 
certain  accusations,  was  a  valid  exercise  of  the 
review  authority  vested  in  said  officers  by  law,  did 
not  constitute  a  "^dolation  of  Article  of  War  50% 
(10  U.S.C.  1522)  and  did  not  constitute  a  denial 
to  the  petitioner  of  due  process  of  law; 

XVIII. 

That  the  investigation  conducted  by  the  Trial 
Judge  Advocate  during  a  recess  in  the  trial  was  a 


44  Edward  Jackson  Murray,  vs. 

lawful  exercise  of  the  authority  vested  in  said 
officer,  was  not  in  violation  of  Article  of  War  70 
(10  U.S.C.  1542)  and  did  not  constitute  a  denial 
to  the  petitioner  of  due  process  of  law; 

XIX. 
That  the  petitioner  has  failed  to  sustain  the  bur- 
den of  proving  that  he  was  denied  due  process  of 
law  before  said  general  court-martial; 

XX. 
That  the  petitioner  was  not  denied  due  process  of 
law  before  said  general  court-martial; 

XXI. 
That  the  petitioner  has  failed  to  sustain  the  bur- 
den of  proving  that  he  was  denied  any  of  his  con- 
stitutional  rights   before   the   said   general    court- 
martial  ; 

XXII. 
That  the  petitioner  was  not  denied  any  of  his 
constitutional  rights  before  the  said  general  court- 
martial  ; 

XXIII. 
That  there  is  no  merit  to  the  petition  for  WTit 
of  habeas  corpus  on  file  herein; 

XXIV. 
That  petitioner  is  now  in  the  lawful  custody  and 
control  of  the  respondent  and  is  not  now  entitled 
to  his  discharge. 

Dated:     this  1st  day  of  September,  1949. 

/s/  MICHAEL  J.  ROCHE, 
U.  S.  District  Judge. 

[Endorsed] :     Filed  Sept.  1,  1949. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Edward  Jackson  Mur- 
ray, Petitioner  in  the  above  entitled  proceeding, 
hereby  appeals  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  order  of  the 
Honorable  Michael  J.  Boche,  United  States  District 
Judge  for  the  Northern  District  of  California,  dis- 
charging the  Writ  of  Habeas  Corpus,  in  the  above 
entitled  proceeding,  effective  on  September  1,  1949. 

Dated:     This  29th  day  of  September,  1949. 

/s/  JAMES  T.  DAVIS, 

Attorney  for  Petitioner. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  Sept.  29,  1949. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  INTENDS  TO  RELY  UPON 
APPEAL 

1.  That  the  Honorable  Michael  J.  Roche,  United 
States  District  Judge  for  the  Northern  District  of 
California,  should  have  granted  the  petition  for 
wi'it  of  habeas  corpus  filed  by  appellant  before  him. 

2.  That  the  Honorable  Michael  J.  Roche,  United 
States  District  Judge  for  the  Northern  District  of 
California,  erred  w^hen  he  ordered  the  writ  issued 
December  14,  1948,  discharged. 
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3.  That  the  Honorable  Michael  J.  Roche,  United 
States  District  Judge  for  the  Northern  District  of 
California,  erred  when  he  ordered  appellant  re- 
manded to  custody. 

4.  That  the  Honorable  Michael  J.  Roche,  United 
States  District  Judge  for  the  Northern  District  of 
California,  erred  when  he  found  that  the  General 
Court-Martial  by  which  appellant  was  convicted  had 
jurisdiction  to  try  and  sentence  appellant. 

5.  That  the  Honorable  Michael  J.  Roche,  United 
States  District  Judge  for  the  Northern  District  of 
California,  erred  when  he  found  that  appellant  was 
not  denied  due  i^rocess  of  law. 

6.  That  the  Honorable  Michael  J.  Roche,  United 
States  District  Judge  for  the  Northern  District  of 
California,  erred  when  he  found  that  the  appellant 
failed  to  sustain  the  burden  of  proving  the  allega- 
tions of  his  petition. 

7.  That  the  Honorable  Michael  J.  Roche,  United 
States  District  Judge  for  the  Northern  District  of 
California,  erred  when  he  found  that  the  petition 
failed  to  exhaust  the  administrative  remedies  pro- 
vided by  Congress. 

8.  That  the  Honorable  Michael  J.  Roche,  United 
States  District  Judge  for  the  Northern  District  of 
California,  erred  when  he  found  that  the  determina- 
tion of  the  facts  and  law  in  connection  with  such 
conviction  by  the  military  authorities  are  not  sub- 
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ject  to  review  in  a  habeas  corpus  proceeding. 
Dated:     This  29th  day  of  September,  1949. 

/s/  JAMES  T.  DAVIS, 

Attorney  for  Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  Sept.  29,  1949. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  EECORD 
ON  APPEAL  UNDER  RULE  75(a) 

Edward  Jackson  Murray,  Petitioner-Appellant 
herein,  hereby  designates  the  complete  record  and 
proceedings  in  the  above-entitled  cause,  including 
all  exhibits,  for  inclusion  in  the  record  on  appeal. 

Dated:     This  20th  day  of  September,  1949. 

/s/  JAMES  T.  DAVIS, 

Attorney  for  Petitioner- 
Appellant. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  Sept.  29,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER  RE:  EXHIBITS  ON  APPEAL 

Good  Cause  Appearing  Therefor,  it  is  hereby 
Ordered  that  Exhibits  Nos.  1-A,  1-B  and  2  in  the 
above  captioned  matter  may  be  sent  to  the  Court 
of  Appeals  for  the  Ninth  Circuit  in  their  original 
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form  and  in  su-ch  form  may  be  considered  a  part 
of  the  Record  on  Appeal. 
Dated:     October  lOtb,  1949. 

/s/  MICHAEL  J.  ROCHE, 
IT.  S.  District  Judge. 
[Endorsed]  :     Filed  Oct.  10,  1949. 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia 

No.  28431-R 
In  the   Matter  of  the   Application   of  EDWARD 
JACKSON  MURRAY,  for  a  Writ  of  Habeas 
Corpus. 
Before :  Hon.  Michael  J.  Roche, 

Judge. 
Appearances : 

JAMES  T.  DAVIS,  ESQ., 

For  the  Applicant. 
JOSEPH  KARESH,  ESQ., 
Assistant  U.  S.  Attorney, 

For  the  Respondent.  [1*] 
HEARING  ON  THE  APPLICATION 
Monday,  March  28,  1949 
The  Clerk :     In  the  matter  of  Edward  J.  Murray, 
Habeas  Corpus. 
Mr.  Karesh:     Ready. 
Mr.  Davis:     Ready. 
The  Court:     Proceed,  gentlemen. 
Mr.   Karesh:     May   it   please   your   Honor,   this 
case  was  continued  until  this  morning  by  stipulation 


*  Page  numbering  appearing  at  top  of  page  of  Reporter's  original 
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of  counsel,  and  at  this  time  we  ask  leave  to  file  a 
supplemental  return  to  the  writ  of  habeas  corpus 
on  behalf  of  the  respondent,  Brigadier  General 
James  A.  Lester,  of  the  United  States  Army.  I 
think  there  is  no  objection. 

Mr.  Davis:  There  is  no  objection,  and  may  it  be 
stipulated,  your  Honor,  that  our  petition  and 
amended  petition  be  considered  the  traverse  to  this 
return  ? 

Mr.  Karesh:     That  is  agreeable. 

The  Court :     Let  the  record  so  show. 

Mr.  Karesh :  I  have  served  a  copy  of  the  supple- 
mental return  and  the  writ  on  Mr.  Davis  and  the 
petitioner,  your  Honor.  Mr.  Murray  has  been  pro- 
duced again  by  General  Lester,  the  respondent. 

Mr.  Da^ds:  If  it  please  the  Court,  this  is  a  pe- 
tition for  w^rit  of  habeas  corpus  on  the  part  of  Ed- 
ward Jackson  Murray.  I  worked  on  this  matter  for 
many  months,  your  Honor,  and  I  have  raised  sev- 
eral points  in  my  petition,  some  of  which  are  fac- 
tual and  some  of  which  are  legal.  I  am  confident 
and  satisfied  [2]  myself  that  it  would  be  impossible 
for  your  Honor  to  properly  evaluate  the  petition 
without  having  the  entire  record  of  the  trial  avail- 
able to  you  because  of  the  various  points  which  have 
been  raised.  On  the  other  hand,  your  Honor,  I  real- 
ize it  would  be  an  imposition  upon  the  court  and 
would  necessitate  a  great  deal  of  time  to  read  por- 
tions of  the  record,  or  the  entire  record,  which  are 
completely  immaterial  to  our  position  here.  It  is  my 
suggestion,  and  I  made  this  suggestion  to  Mr.  Ka- 
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resh,  that  we  do  the  following,  that  we  offer  the 
entire  record 

Mr.  Karesh:     You  mean  the  petitioner  offers'? 

Mr.  Davis:  The  petitioner  offers  the  entire  rec- 
ord of  the  trial,  wliich  includes  the  trial  and  the 
proceedings  before  the  Board  of  Review,  and  the  in- 
vestigation— the  entire  trial  up  until  the  actual  con- 
firmation of  the  sentence  by  the  Secretary  of  War, 
with  the  understanding  that  I  will  then  write  a  brief 
in  support  of  the  points  raised  in  my  petition,  call- 
ing your  Honor's  attention  to  the  specific  portions 
of  the  record  which  your  Honor  would  have  to 
consider,  and  then  Mr.  Karesh,  of  course,  would 
counter  in  his  brief,  and  if  there  is  any  contradic- 
tion in  the  record,  call  your  Honor's  attention  to 
those  portions  of  the  record  in  our  argument  upon 
the  law.  I  am  firmly  convinced,  your  Honor,  that 
due  to  the  points  I  have  raised  and  their  nature, 
that  it  would  be  impossible  for  your  Honor  to  con- 
sider the  matter  properly  and  investigate  [3]  it 
fully  without  having  that  record  available  to  your 
Honor.  So  with  that  in  mind,  your  Honor,  at  this 
time  I  offer  the  entire  record  of  the  trial  of  Colonel 
Edward  J.  Murray,  first  a  photostatic  copy  of  the 
record  of  trial  by  general  court  martial  convened 
at  Yokohama  from  April  14  to  May  29,  1947,  as 
Exhibit  1-A. 

Mr.  Karesh:  Together  with  the  accompanying 
papers — would  you  read  the  rest  of  it  ? 

Mr.  Davis:     I  will  read  the  certification: 

"I  hereby  certify  that  the  attached  is  a  photo- 
static copy  of  the  record  of  trial  of  Colonel  Edward 
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J.  Murray,  0166578,  by  a  general  court  martial 
\Yliieh  convened  at  Yokohama,  Japan,  14  April  to 
29  May,  1947,  together  with  accompanying  papers, 
official  copy  of  general  court  martial  orders  No.  85, 
Department  of  the  Army,  dated  19  April,  1948, 
Opinion  of  the  Board  of  Review,  dated  4  March, 
1948,  and  First  Endorsement  of  The  Judge  Advo- 
cate General,  dated  3  March,  1948,  on  file  in  the 
office  of  the  Judge  Advocate  General." 

That  is  Exhibit  1-A. 

The  Court:     There  is  no  objection? 

Mr.  Karesh:  There  is  no  objection,  your  Honor. 
Perhaps  it  is  immaterial,  but  since  there  has  been 
such  a  contention  made,  a  strong  contention,  that  the 
trial  was  not  fair,  and  we  believe  it  was.  it  might 
as  well  go  in. 

The  Court :     It  will  be  admitted  and  marked.  [4] 

(The  record  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Petitioner's  Ex- 
hibit 1-A.) 

Mr.  Davis:  We  offer  as  Exhibit  1-B  the  follow- 
ing record,  of  which  I  will  read  the  certification : 

"I  hereby  certify  that  the  attached  is  a  photo- 
static copy  of  the  report  of  investigation  made  by 
the  Office  of  the  Inspector  General,  General  Head- 
ciuarters,  Far  East  Command,  together  with  accom- 
panying papers  con<!erning  allegations  in  the  trial 
by  general  court  martial  of  Colonel  Edward  J.  Mur- 
ray, 0166578,  on  file  in  the  office  of  the  Inspector 
General." 

We  offer  that  as  Exliibit  1-B. 
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Mr.  Karesh:  I  may  say  this,  your  Honor,  while 
the  appeal  is  not  part  of  due  process,  none  the  less 
we  will  have  no  objection  to  the  offer  of  the  report 
of  the  investigation  by  the  inspector  general,  which 
will  be  designated  1-B. 

(The  record  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Petitioner's  Ex- 
hibit 1-B.) 

Mr.  Karesh:  I  think  it  is  stipulated,  is  it  not, 
Mr.  Davis,  that  there  are  certain  affidavits  in  1-B, 
and  that  these  affidavits  may  be  considered  as 
though  they  had  been  taken  at  this  time  for  purposes 
of  this  habeas  corpus  hearing,  is  that  correct? 

Mr.  Davis:     That  is  true,  your  Honor. 

Mr.  Karesh :     Is  that  agreeable,  your  Honor  %  [5] 

The  Court :     Very  well. 

Mr.  Davis:     So  stipulated. 

If  the  Court  please,  at  this  time  I  wish  to  offer 
an  affidavit  of  one  Ralph  S.  Johnston,  in  connec- 
tion with  this  matter,  and  ask  permission  to  read 
it  into  the  record. 

Mr.  Karesh:  Ordinarily,  your  Honor,  we  might 
object  to  an  affidavit  being  offered  in  evidence  be- 
cause it  does  not  give  us  an  opportunity  to  cross- 
examine,  but  we  believe  that  will  be  adequately 
taken  care  of  by  the  affidavits  in  Petitioner's  Ex- 
hibit 1-B,  so  we  will  not  object  to  the  affidavit  of 
Major  Johnston,  which  under  the  new  rules  is 
within  the  discretion  of  the  court  to  receive. 

Mr.  Davis :     Yes,  your  Honor,  under  the  new  rules 
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it  is  -within  the  discretion  of  the  court  to  accept  an 
affidavit.  I  might  point  out,  of  course,  we  can't 
produce  this  Ralph  S.  Johnston.  On  the  other 
hand,  I  also  point  out  he  is  still  a  member  of  the 
Army,  and  if  they  wish  to  confront  him,  they  can 
produce  him. 

The  Court:     It  will  be  admitted  and  marked. 

(The  affidavit  referred  to  was  thereupon  re- 
ceived in  evidence  and  marked  Petitioner's  Ex- 
hibit 2.) 

Mr.  Davis :     May  I  read  it  into  the  record  1 

"State  of  New  Jersey, 
County  of  Monmouth — ss. 

''Ralph  S.  Johnston,  being  duly  sworn,  deposes 
and  [6]  says:  I  am  a  Major,  Officers'  Reserve  Corps, 
Army  of  the  United  States ;  that  I  was  defense  coim- 
sel  for  Colonel  Edward  J.  Murray,  Inf.,  AUS,  dur- 
ing his  trial  14  April-29  May,  1947,  by  court  mar- 
tial convened  at  Yokohama,  Japan. 

"At  about  10:15  on  the  morning  of  17  April,  1947, 
after  the  court  had  denied  several  of  my  motions 
for  acquittal  of  Colonel  Murray  under  certain 
charges  and  specifications,  the  court  took  a  short 
recess.  The  members  of  the  court  upon  this  occa- 
sion retired  to  the  anteroom  reserved  for  their  use 
in  the  courthouse.  Before  entering  this  room,  the 
president  of  the  court.  Major  General  Chase,  asked 
Captain  Bachison  to  step  into  the  room  with  the 
members  of  the  court.   Although  I  was  not  invited 
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to  go  into  the  room  along  with  Captain  Bachison, 
I  did  enter  it  immediately  without  invitation. 

"As  soon  as  we  had  entered  this  anteroom,  Gen. 
Chase  addressed  Capt.  Bachison  and  asked  him, 
'Have  you  done  everything  you  can  do?'  Capt.  Bach- 
ison answered  in  the  affirmative.  Gen.  Chase  then 
said,  'This  will  never  do.'  Gen.  Chase  then  picked 
up  the  telephone  in  the  anteroom  and  became  con- 
nected with  the  Office  of  the  Civil  Property  Cus- 
todian. He  then  asked  to  speak  with  Brigadier 
General  Patrick  H.  Tansey,  who  was  the  Civil 
Property  Custodian.  When  he  was  connected  with 
Gen.  Tansey,  Gen.  Chase  said,  as  nearly  as  I  can 
remember  the  exact  [7]  words,  as  follows:  'Tansey, 
this  is  Chase,  down  in  Yokohama.  The  prosecu- 
tion has  just  rested.  Is  there  anything  that  your 
office  can  do  to  gather  more  evidence  to  help  us  get 
a  conviction?'  After  a  considerable  pause,  General 
Chase  then  said  into  the  telephone,  'Is  that  so.  Do 
you  think  you  can?  Can  you  get  those  people  down 
here  right  away?'  After  another  short  pause.  Gen. 
Chase  then  said,  'All  right.  Then  we'll  recess  until 
they  can  get  here. '  That  closed  this  conversation. 

"The  following  day,  18  April,  1947,  upon  mo- 
tion of  the  prosecution  a  continuance  was  granted 
until  12  May,  1947;  that  during  said  continuance 
deponent  made  every  effort  to  find  in  Japan  an  im- 
partial diamond  expert  to  assist  in  the  cross-exami- 
nation of  the  government's  witnesses,  whom  he  was 
advised  would  attempt  to  identify  some  Murray  dia- 
monds as  having  been  purchased  by  Koeki-Eidan, 
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and  to  testify  for  the  defense;  that  he  finally  lo- 
cated such  an  expert  in  Shanghai;  that  upon  the 
reconvening  of  the  court  on  12  May,  1947,  he  made  a 
motion  for  a  continuance  of  two  weeks  in  order  to 
procure  the  attendance  of  this  necessary  witness 
but  this  motion  was  denied,  and  defense  was  com- 
pelled to  proceed  without  the  assistance  of  this  nec- 
essary witness;  that  during  the  extended  recess  of 
the  court  18  April-12  May  and  several  days  before 
its  reconvening  12  May,  the  exact  date  being  un- 
known to  me  but  I  [8]  believe  Thursday,  8  May, 
1947,  while  I  was  entertaining  several  guests  at  my 
home.  House  504A,  Yokohama,  between  8:30  and 
9:00  o'clock  in  the  evening.  Captain  Andrew  H. 
Bachison,  Trial  Judge  Advocate  in  the  case  of  Col. 
Edward  J.  Murray,  called  at  my  home  to  pick  up 
a  volume  of  the  U.  S.  Code  Annotated,  which  was 
used  by  both  of  us  in  the  trial.  Upon  this  occasion, 
I  invited  Capt.  Bachison  to  stay  a  while  with  us 
as  he  had  previously  met  several  of  my  guests. 
Capt.  Bachison  did  remain  under  these  circum- 
stances about  an  hour.  During  the  course  of  our 
conversation,  he  and  I  talked  about  his  work  in  at- 
tempting to  trace  the  diamonds  comprising  Exhibit 
1  in  the  trial  record  from  Koeki-Eidan  to  the  cus- 
tody of  the  United  States  Government.  Capt.  Bachi- 
son told  me  of  the  progress  he  had  made  in  inter- 
viewing Japanese  diamond  dealers  and  representa- 
tives of  Koeki-Eidan  by  stating  either  in  these 
words  or  in  words  closely  similar  that,  *I  have 
fuially  got  these  men  to  say  what  I  w^ant  them  to 
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say.'  Then  he  added,  'I  have  certainly  had  to  sweat 
them  out,'  and  'even  at  that,  I  am  not  so  sure  about 
their  standing  up  when  they  a-ctually  appear  as  wit- 
nesses.' I  gathered  from  these  statements  of  Capt. 
Bachison  that  he  had  subjected  these  prospective 
witnesses  to  great  pressure  and  influence  amount- 
ing to  duress  to  force  them  to  identify  certain  of 
the  diamonds  which  comprise  Exhibit  1.  [9] 

"The  quoted  conversation  of  Capt.  Bachison  was 
had  before  all  persons  in  the  living  room  in  my 
home  at  that  time.  These  people  included  Mr.  F.  C. 
Taylor,  general  manager,  American  Trading  Com- 
pany, 51  Canton  Road,  Shanghai,  China,  who  was 
at  tliat  time  serving  with  SCAP  in  Japan  as  civil- 
ian textile  adviser;  Capt.  Charles  Thompson,  MAC, 
AUS,  assistant  port  surgeon.  Second  Major  Port, 
APO  503,  and  Capt.  Thompson's  wife,  Mrs.  Bev- 
erly Thompson;  Mr.  Edward  E.  Flaherty,  assist- 
ant vice  consul  of  the  United  States  at  Yokohama, 
and  Mr.  Flaherty's  wife,  Mrs.  Joan  Flaherty;  and 
First  Lieutenant  Robert  Jackson  Crook,  FA,  AUS, 
8th  Army  Officers  Club,  Si)ecial  Service  Section,  8th 
Army,  APO  343. 

/s/  "RALPH  S.  JOHNSTOK" 
And  sworn  to  by  a  notary  public  of  the  State  of 
New  Jersey. 

Mr.  Davis:  If  the  Court  please,  this  is  an  affi- 
da\at  which  I  believe  is  already  in  the  record  be- 
fore the  Inspector  General.  In  other  words,  this 
Japanese,  Matsui,  gave  an  affidavit  at  some  date 
prior  to  this,  which  is  in  the  record.    Then  he  gave 


Lieut.  Gen.  Albert  C.  Wedemeyer  57 

certain  testimony  to  the  inspector  general  of  the 
Army.  But  he  has  now  given  a  current  affidavit,  on 
the  18th  of  November,  1947,  before  the  United 
States  Vice  Consul  for  Tokyo,  Japan. 

Mr.  Karesh:  That  would  clutter  the  record, 
your  Honor,  as  I  understand  it.  It  is  in  this  Ex- 
hibit 1-B.  We  do  not  [10]  need  to  put  it  in  again. 

The  Court:  The  subject-matter  you  are  dealing 
with  there  is  in  the  record? 

Mr.  Davis:  It  is  in  the  record  already.  This  is 
just  a  reiteration  of  it,  your  Honor. 

Mr.  Karesh:     We  will  object  to  its  offer. 

The  Court :     The  objection  vdll  be  sustained. 

Mr.  Davis:  I  believe  the  same  would  apply  to 
an  affidavit.  However,  I  will  offer  it.  It  is  the  affi- 
davit of  Mr.  F.  C.  Taylor,  which  was  taken  on  the 
18th  of  March,  1949,  before  the  Vice  Consul  in 
Yokohama,  Japan.  This  affidavit  is  also  in  the 
record. 

Mr.  Karesh:  We  will  object,  your  Honor,  that 
it  merely  clutters  up  our  i:)roceedings  here.  It  is 
already  in  Exhibit  1-B,  Mr.  Davis  informs  me. 
There  is  no  use  of  putting  it  in  here. 

The  Court:  The  same  ruling.  The  objection  will 
be  sustained. 

Mr.  Davis:  If  the  Court  please,  at  this  time  I 
wish  to  offer  in  evidence  the  affidavit  with  the  at- 
tached documents  of  Ralph  S.  Johnston  again.  This 
is  taken  before  a  notary  public  in  the  State  of  New 
Jersey,  County  of  Monmouth.  I  respectfully  call 
your  Honor's   attention  to   the   portion   of  Major 
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Johnston's  affidavit  which  refers  to  the  actions  of 
CajDtain  Bachison  in  stating  that  he  had  sweated 
out  the  witnesses. 

Mr.  Karesh:  I  will  object  to  this,  if  it  please 
the  Court,  for  the  reason  that  no  proper  foundation 
has  been  [11]  offered  for  the  admission  of  the  at- 
tached affidavits.  Clearly,  Mr.  Johnston  does  not 
know  anything  about  them.  He  says,  ''These  in- 
terrogations were  held  at  the  offices  of  the  Civil 
Property  Custodian,  and  the  copies  attached  hereto 
were  handed  to  me  at  my  request  by  the  Office  of 
the  Civil  Property  Custodian." 

The  Court:  That  is  a  portion  of  the  affidavit, 
if  I  followed  your  language. 

Mr.  Karesh:  They  are  only  a  part.  They  are 
not  complete.  For  that  additional  reason  we  voice 
an  objection.  Of  course,  no  proper  foundation  has 
been  offered  for  their  admission.  There  is  no  show- 
ing that  these  affidavits  were  actually  on  file  with 
the  Office  of  Civil  Property  Custodian,  and  I  think 
this  record  before  the  inspector  general  will  suf- 
fice. A¥e  will  voice  a  vigorous  objection  to  these 
affidavits. 

Mr.  Davis:  In  the  first  i)lace,  Mr.  Karesh,  they 
are  not  affidavits. 

Mr.  Karesh:  Well,  statements.  They  purport  to 
be  a  part  of  the  record  of  the  interrogation  of 
Bachison  and  these  witnesses. 

Mr.  Davis:  Now,  Mr.  Karesh 's  objection,  as  I 
see  it,  your  Honor,  merely  goes  to  the  weight  of 
the  testimony,  not  to  its  admissibility.    Mr.  Ealph 
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Jolinston  says  these  are  copies  of  interrogations 
made  before  the  Civil  Property  Custodian,  and  they 
were  given  to  me  by  Major  Priman.  That  merely 
goes  [12]  to  the  weight.  He  does  not  say  they  are 
true  or  not  true.  He  merely  says  these  are  parts  of 
the  record  handed  to  me  by  Priman. 

Mr.  Karesh:  Your  Honor,  they  are  not  under 
oath. 

Mr.  Davis:  They  do  not  purj^ort  to  be.  They 
purport  to  be  a  transcript  of  testimony  which  was 
taken  at  a  hearing. 

Mr.  Karesh:  We  do  not  know  whether  that  was 
actually  taken,  or  not,  and  we  offer  the  objection, 
your  Honor.  Here  is  something  that  allegedly  took 
place  before  the  Civil  Property  Custodian,  and  we 
say  it  is  clearly  immaterial  and  objectionable,  and 
no  foundation  has  been  laid  for  its  introduction. 

The  Court:     Submitted? 

Mr.  Davis:     Yes. 

The  Court:     The  objection  will  be  sustained. 

Mr.  Davis:  If  the  Court  please,  I  will  ask  per- 
mission to  call  the  petitioner. 

EDWARD  JACKSON  MURRAY 

called  as  a  witness  in  his  own  behalf;  sworn. 
The  Clerk:     Will  you  state  your  name? 
A.     Edward  Jackson  Murray. 

Direct  Examination 
By  Mr.  Davis: 

Q.     Mr.  Murray,  what  is  your  age,  please? 
A.     I  am  57.  [13] 
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(Testimony  of  Edward  Jackson  Murray.) 

Q.  Prior  to  this  court  martial  that  we  are  con- 
sidering here  today  you  were  an  officer  in  the  United 
States  Army,  is  that  correct? 

A.     Yes,  that  is  right. 

Q.     What  was  your  rank? 

A.     Colonel,  Colonel  of  Infantry. 

Q.  Will  you  tell  the  Court  briefly  what  your 
military  history  has  been  ?  I  mean  what  branch  of 
the  service  have  you  been  in  % 

A.  I  have  always  been  in  the  infantry.  I  en- 
listed in  the  California  National  Guard  in  1914. 
My  service  has  been  practically  continuous  in  the 
National  Guard.  However,  all  of  it  has  not  been 
active  duty  in  Federal  Service.  I  served  on  the 
Mexican  border  in  1916,  Federal  Service;  also  in 
the  First  World  War,  in  the  United  States,  in 
England,  and  in  France.  After  the  First  World 
War  my  service,  of  course,  inactive,  in  the  Cali- 
fornia National  Guard  until  the  Second  World 
War,  or,  rather,  March  1,  1941,  when  the  National 
Guard  was  called  into  Federal  Service,  supposedly 
for  one  year's  training.  At  that  time  I  was  a  Colo- 
nel in  command  of  an  infantry  regiment.  Then  I 
served  as  a  regimental  commander  from  that  date 
until  February,  1945.  At  that  time  we  were  in 
the  Philippines,  and  I  was  appointed  military  gov- 
ernment officer  for  the  40th  Division  on  that  date. 
We  moved  down  into  the  Southern  Philippines  and 
we  landed  on  the  Island  of  Panay,  and  after  taking 
that    island    the    division    reinforced    moved    over 
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to  Negros,  and  I  was  left  in  command  [14]  of  the 
Island  of  Panay,  from  which  point  I  had  to  supply 
the  reinforced  division.  I  had  to  maintain  order. 
I  had  the  duty  of  appointing  some  300  supply 
officers,  ranking  from  three  provisional  governors 
down  to  baria  mares.  I  also  had  a  battalion  of 
construction  engineers  there  with  which  I  built  two 
air  strips,  reconstructed  125  kilometers  of  railroad ; 
I  had  a  battalion  of  infantry  wdth  which  we  kept 
what  Japs  were  left  on  the  island — about  200  it 
turned  out  after  the  surrender — we  kept  them  back 
in  the  hills. 

Q.  In  other  words.  Colonel,  when  you  were  in 
active  duty,  both  in  the  First  World  War  and  in 
the  Second  World  War,  and  on  the  Mexican  bor- 
der, you  were  a  combat  officer,  is  that  correct,  and 
you  were  not  an  administrative  officer? 

A.  Yes,  that  is  true.  I  was  an  infantry  officer 
all  the  time.  I  had  some  administrative  work, 
yes,  but  my  main  mission  was  not  that.  [15] 

Q.  In  the  period  of  time  between  the  First  World 
War  and  the  Second  World  War  you  were  in  in- 
active status.   What  was  your  position? 

A.  I  was  an  engineer.  Most  of  that  time  I  spent 
in  the  employ  of  the  State  of  California,  first  with 
the  Reclamation  Board,  and  then  with  the  Califor- 
nia Highway  Commission.  I  was  in  the  Bridge 
Department. 

Q.     What  was  your  educational  background? 

A.  My  educational  background  was  only  high 
school,    as   far   as    actual    schooling   is    concerned. 
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I  left  liigh  school  and  went  to  work  when 
I  was  18  in  a  bank.  While  in  the  bank  I  studied 
mathematics  and  engineering  at  night  and  I  left 
the  bank  to  go  work  as  an  engineer.  I  took  a 
course  from  the  International  Correspondence 
Schools  in  civil  engineering.  I  spent  five  years 
studying  that.  Later  I  took  a  University  Exten- 
sion course  by  the  University  of  Wisconsin.  I 
also  took  a  special  course  in  structural  design  in 
Sacramento  at  a  special  school  that  was  running 
there. 

Q.  Tell  me,  after  you  were  transferred  to  Japan 
from  the  Philippine  Islands,  you  were  placed  in 
charge,  you  were  placed  in  a  position  in  charge  of 
the  bank  vaults  of  the  Bank  of  Japan;  is  that 
true? 

A.  In  charge  *of  four  vaults  which  the  8th  Army 
had  taken  over,  in  the  Bank  of  Japan,  yes. 

Q.  Do  you  know  of  your  own  knowledge  which 
division  or  branch  [16]  of  the  Army  had  been  in 
charge  of  these  vaults  immediately  prior  to  the  time 
that  you  took  them  over? 

A.  Well,  immediately  prior  to  the  time  I  took 
over  from  Colonel  Shoemaker  who  was  in  charge 
there,  either  three  or  four  days  after  he  had  taken 
over  from  some  representative  of  the  First  Cav- 
alry Division. 

Q.  Do  you  know  approximately  how  long  the 
First  Cavalry  Division  had  charge  or  custody  of 
these  vaults? 

A.     I  do  not  know  exactly.    I  heard  that  from 
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the — well,  up  to  the  time  we  took  over,  which  was 

in  November  of  1945 — I  couldn't  tell  you  exactly. 

Q.  In  any  event,  they  were  in  charge  up  until 
the  third  or  fourth  day  before  Colonel  Shoemaker 
took  over  and  then  you  took  over  from  him? 

A.     Correct. 

Q.  Do  you  know  of  your  own  knowledge  the 
name  of  the  commanding  officer  of  the  First  Cav- 
alry Division  at  that  time? 

A,     Yes;  Major  General  William  Chase. 

Q.  Was  it  the  same  General  Chase  who  was 
president  of  your  court  martial? 

A.     The  same  man. 

Q.  At  the  time  when  the  court  martial  was  ap- 
pointed, did  you  know  at  that  time,  or  did  it  re- 
call itself  to  your  mind  that  the  General  Chase  who 
was  sitting  as  president  of  your  court  martial  was 
the  same  General  Chase  who  had  had  custody  of 
the  [17]  vaults  prior  to  that  time? 

A.  Well,  I  knew  it,  of  course,  in  the  back  of  my 
mind,  but  it  made  no  impression  on  me.  I  didn't 
connect  the  two  parties. 

Q.  Will  you  tell  us  briefly  what  was  the  gen- 
eral condition  there  in  the  bank  as  far  as  the  con- 
dition of  the  property  that  you  had  in  these  vaults  ? 

A.     You  mean  when  I  first  went  there? 

Q.     Yes;  when  you  took  over. 

A.  Well,  the  condition  of  the  property  in  the 
vaults  was  rather — well,  it  was,  I  would  say,  cha- 
otic.   The  impression  I  got  on  going  in  there  and 
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looking  at  it  was,  they  backed  trucks  up   to  the 
door  of  each  vault  and  just  shoveled  stuff  out  into 
it. 

Q.    What  type  of  property  was  in  there? 

A.     It  was  all 

Mr.  Karesh:  I  object  to  the  question  on  the 
ground  that  this  line  of  testimony  is  immaterial; 
whether  there  was  or  was  not  evidence  before  the 
court  is  not  cognizable  in  habeas  corpus. 

Mr.  Davis :  I  am  not  introducing  it  for  that  pur- 
pose, at  all.  I  am  introducing  it  for  the  purpose 
of  showing  and  in  support  of  my  allegations  in  my 
petition  just  briefly  what  the  condition  was  there, 
what  he  was  doing. 

The  Court:  For  that  limited  purj^ose  I  will 
allow  it. 

Q.  (By  Mr.  Davis) :  Would  you  say  that  there 
were  valuables  of  all  types  in  there,  for  example, 
jewelry,  all  types  of  [18]  valuables,  but  they  were 
not  segregated  or  in  separate  compartments,  or 
anything  like  that;  they  were  just  there,  as  you 
say,  in  a  chaotic  condition? 

A.  Well,  some  were — in  those  vaults  was  a  tre- 
mendous number  of  gold  and  silver  ingots.  Those 
items  were  pretty  well  taken  care  of.  They  were 
large,  heavy  things,  and  they  were  in  pretty  good 
shape,  but  other  stuff  that  had  been  brought  in 
there  in  the  shape  of  all  kinds  of  commercial  and 
industrial  precious  metals;  the  electrical  industry, 
for  example,  there  would  be  a  tremendous  lot  of 
silver  and  platinum  wire.    There  was  all  kinds  of 
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that  sort  of  stuff.  Then  there  were  a  tremendous 
number  of  rayon  spinnerettes,  thousands  and  thou- 
sands of  them.  They  are  about  50  per  cent  gold 
and  50  per  cent  platinum.  There  were  all  kinds  of 
— there  was  probably  a  ton  of  platinum  in  vari- 
ous shapes,  castings  and  so  on. 

The  Court:     What  is  a  rayon  spinnerette ? 

A.  They  use  that  in  their  spinning,  when  they 
make  rayon;  they  take  cellulose  and  put  it  in  a  vat 
with  chemicals  and  turn  it  into  rayon.  Then  they 
run  it  through  the  spinnerettes,  they  have  very 
fine  holes;  it  dries  as  it  comes  out,  they  put  it  on 
their  spinnerettes  and  dry  it  out. 

The  Court:     Proceed. 

A.  That  condition,  that  is  wiiat  we  found  in 
the  bank  there.  It  was  simply  a  fact  that  the  stuff 
was  coming  in  there  too  fast  for  them  to  take 
proper  care  of.  I  can't  say  anyone  is  to  [19]  blame 
for  that  condition.  At  that  time  it  could  not  have 
been  anything  else;  I  don't  see  how  it  could.  Our 
job  when  we  went  in  there  was  to  straighten  it  out 
and  make  an  inventory. 

Q.  (By  Mr.  Davis)  :  After  these  charges  were 
made  against  you  do  you  recall  an  occasion  when 
you  were  interrogated  by  a  Colonel  Hood,  the  in- 
spector general  of  the  8th  Army? 

A.     Yes. 

Q.  Do  you  recall  where  that  interrogation  took 
place  ? 

A.  That  took  place  at  the  8th  Army  stockade 
in  Tokyo. 
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Q.  Who,  if  anyone  else,  was  present  at  the  time 
of  that  interrogation? 

A.  There  was  Captain  Currier,  of  the  Judge 
Advocate  General's  Department,  and  Colonel  Hood; 
Colonel  Hood  had  brought  him  as  his  attorney; 
Lieutenant  Colonel  Gorman,  of  the  Judge  Advo- 
cate General's  Department  of  the  8tli  Army  also. 

Q.  What  period  of  time  did  that  interrogation 
take? 

A.  It  started  at  approximately  one  o'clock  in 
the  afternoon  and  ended  about  six  that  evening. 

Mr.  Karesh:     Lay  the  foundation  of  time. 

Q.  (By  Mr.  Davis)  :  Do  you  recall  what  day 
this  was  ? 

A.  No,  I  don't.  It  was  in  February  of  1947, 
after  I  had  been  confined  in  the  8th  Army  stockade. 

Q.     At  the  hearing 

The  Court:     What  date  were  you  confined? 

A.     18th  of  February.  [20] 

The  Court:  What  date  did  this  hearing  take 
place  ? 

A.     I  don't  know  the  exact  date. 

The  Court:     Approximately? 

A.     It  was  about  a  week  later,  it  seems  to  me. 

Q.  (By  Mr.  Davis) :  About  a  week  later. 
Where  did  you  say  it  was,  in  the  stockade? 

A.     In  the  stockade.  ' 

Q.  These  men  whom  you  have  mentioned  were 
present  and  .yourself?  A.     Yes. 
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Q.  At  the  outset  of  this  interrogation  did  you 
make  any  statement  to  Colonel  Hood  to  the  effect 
that  you  wished  to  be  represented  by  an  attorney? 

A.    Yes. 

Q.     What,  if  anything,  did  he  say  to  you? 

A.  He  told  me  in  that  kind  of  inquiry  I  was  not 
entitled  to  coimsel. 

Q.  After  he  made  that  statement,  did  you  then 
proceed  to  answer  certain  questions  which  he  put 
to  you?  A.     I  did. 

Q.  Going  now  to  the  actual  court  martial,  do 
you  recall  the  episode  in  the  court  martial  when 
your  counsel  requested  a  continuance  for  the  pur- 
pose of  securing  a  commercial  diamond  expert  to 
assist  in  the  cross-examination  of  the  prosecution 
witnesses?  A.     Yes,  I  do.  [21] 

Mr.  Karesh:  The  record  speaks  for  itself.  I 
don't  think  counsel  should  impeach  it. 

Mr.  Davis :  I  am  not  attempting  to  impeach  it. 
I  am  merely  attempting  to  support  it. 

Q.  You  do  recall  your  counsel  asking  for  a  con- 
tinuance, do  you  not?  A.     Yes. 

Q.     Was  it  granted?  A.     It  was  not. 

Q.  Finally,  Colonel,  did  you  upon  one  occasion 
here  when  you  w^ere  examined  by  Customs  Agents 
have  four  diamonds  in  your  watch  pocket;  is  that 
correct  ?  A.     Yes. 

Q.  Were  those  part  of  the  original  diamonds 
which  you  had  brought  here  on  a  previous  occasion  ? 

Mr.  Karesh:     Will  you  fix  the  time? 

Q.  (By  Mr.  Davis)  :  Do  you  recall  when  this 
took  place,  what  day  it  was? 
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A.     On  the  3rd  day  of  February,  1947. 

Q.     Where  did  it  take  place? 

A.     Here  in  San  Francisco. 

Q.  Down  on  the  dock,  or  Avhere,  the  Customs 
House?  A.     The  interrogation? 

Q.    Yes. 

A.  The  interrogation  was  at  the  Customs  House, 
yes.  [22] 

Q.     Who  was  present  other  than  yourself? 

A.  Oh,  there  were  several  customs  agents  there; 
Mr.  Smith  was  conducting  the  investigation.  There 
was  also  a  CID  agent  from  the  Army  there  by  the 
name  of  Graff. 

Q.  At  the  time  you  turned  over  to  them  four 
diamonds  which  you  had  in  your  pocket;  is  that 
correct  ? 

A.  I  turned  the  diamonds  over  to  them  aboard 
the  ship  before  we  went  up  to  the  Customs  House. 

Q.  Were  those  part  of  the  same  diamonds  which 
you  had  originally  brought  in? 

A.     They  were,  yes. 

Q.     And  you  had  brought  four  of  them  back  to  j 
Japan?  A.     That's  right.  ' 

Q.  You  had  brought  them  back  to  this  country 
again  ?  A.     Yes. 

Mr.  Davis:     I  believe  that  is  all.  m 

The  Court:     We  will  take  a  recess  now. 
(Recess.) 

Cross-Examination  j 

(By  Mr.  Karesh)  : 

Q.     Colonel  Murray,   during  the  course   of  the 
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direct  examination  by  your  counsel,  Mr.  Davis,  you 
mentioned  certain  diamonds  that  the  customs  offi- 
cials had  taken.    Were   those   diamonds   that   you 
brought  back  from  Japan? 

A.     The  ones  he  referred  to  were,  yes. 

Q.     Had  you  declared  them  with  the   customs'? 

A.  I  had  them  with  me  when  I  came  here  in 
1946.  When  I  left  to  go  back  to  Japan  I  still  had 
those  four  diamonds  in  my  pocket.  I  took  them 
back  with  me  and  I  brought  them  back  in  1947,  and 
I  gave  them  to  them  aboard  ship;  they  did  not 
take  them  away  from  me. 

Q.  How  did  they  happen  to  take  them  away 
from  you? 

A.     They  did  not  take  them  away  from  me. 

Mr.  Davis:     I  object  to  that  question. 

Q.  (By  Mr.  Karesh)  :  Well,  explain  how  they 
happened  to  find  these  diamonds. 

A.  They  did  not  find  them.  I  will  explain  to 
you 

Q.  Will  you  explain  the  circumstances,  yes,  how 
you  gave  them  to  them. 

A.  Yes.  They  said  they  had  information  that 
I  had  smuggled  diamonds  into  the  United  States. 
That  was  when  I  walked  down  the  gangplank  of 
the  ship;  I  was  met  at  the  gangplank,  Mr.  Smith 
and  the  CID  official,  Mr.  Gratf — this  was  on  the 
3rd  day  of  February,  1947.  Customs  Agent  Smith 
told  me  that  he  was  going  to  search  men,  and  asked 
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me  if  I  agreed  to  be  searched.  I  said  yes.  So  we 
went  back  aboard  ship,  went  into  the  cabin  that  I 
had  occupied,  and  I  took  everything  out  of  my 
pockets.  I  gave  them  to  them  and  gave  them  these 
four  diamonds  that  I  had  in  my  pocket  in  addition 
to  the  other  things  I  had. 

Q.  Where  was  Mr.  Smith  at  the  time  that  he 
first  accosted  you?  [24] 

A.     He  was  at  the  foot  of  the  gangplank. 

Q.  AVhen  you  came  down  the  gangplank  you  had 
this  conversation  with  him,  and  he  took  you  back, 
and  you  agreed  to  let  him  search  you,  and  he  found 
the  diamonds;  is  that  right? 

A.     I  gave  him  the  diamonds. 

Mr.  Davis:     I  object  to  the  form  of  the  question. 

The  Witness:     I  gave  them  to  him. 

Q.  (By  Mr.  Karesh)  :  You  did  not  give  them 
to  him  when  3^ou  came  down  the  gangplank? 

A.     No. 

Q.  You  were  tried  before  the  court  martial,  am 
I  correct,  for  allegedly  smuggling  in  these  diamonds 
that  you  say  you  gave  to  the  customs  officials  ? 

A.    Yes. 

Q.  You  were  also  tried  in  addition  to  the  smug- 
gling charge  for  having  other  diamonds;  that's 
right,  isn  't  it  ?  A.     Yes. 

Mr.  Karesh:     That  is  all. 

Mr.  Davis:  That  is  the  petitioner's  case  at  this 
time,  your  Honor.  As  I  say,  the  points  raised  by 
the  petition  will  necessitate  a  studious  examination 
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of  the  record  in  an  attempt  to  point  out  to  your 
Honor  the  various  portions  of  the  record  which  sub- 
stantiate the  allegations  of  the  petition.  I  would 
suggest  that  we  have  sufficient  time  to  brief  that. 
What  do  you  think,  Mr.  Karesh?  [25] 

Mr.  Karesh:  A¥ell,  I  want  to  put  on  some  wit- 
nesses. 

Mr.  Davis :  I  am  merel}^  closing  my  case  at  this 
point,  and  would  like  to  make  arrangements  for 
putting  in  the  brief  on  the  other  points. 

Mr.  Karesh:  Sure;  that  is  fine.  We  will  i3ut 
one  in,  ourselves,  in  reply,  if  your  Honor  will  per- 
mit it.   First,  we  w^ould  like  to  put  on  our  witnesses. 

The  Court:     Proceed. 

Mr.  Karesh :  You  have  rested,  with  the  exception 
of  the  brief  I 

Mr.  Davis:  With  the  exception  of  the  brief  and 
calling  his  Honor's  attention  to  the  specific  portions 
of  the  record  that  we  rely  upon,  and,  of  course,  the 
argument. 

WILLIAM  C.  CHASE 

called  as  a  witness  on  behalf  of  the  respondent; 
sworn. 

The  Clerk:     Will  you  please  state  your  name? 

A.  Major  General  William  C.  Chase,  United 
States  Army. 

Direct  Examination 

Mr.  Karesh:  Before  I  interrogate  the  witness 
I  may  say  that  he  was  interrogated  by  the  inspector 
general  and  his  testimony  in  answer  to  this  con- 
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tention  by  Major  Johnston,  an  affidavit  by  General 
Chase  was  put  in  the  record.    With  your  Honor's 
permission  we  would  like  to  ask  a  few  questions 
as  to  his  background.  [26] 

The  Court:     Proceed. 

Q.     (By  Mr.  Karesh) :     General,  you  are  a  mem- 
ber of  the  regular  Army  of  the  United  States? 

A.     I  am. 

Q.     Are  you  a  graduate  of  West  Point? 

A.     I  am  not.   I  graduated  from  Brown  Univer- 
sity, Providence,  Rhode  Island. 

Q.     When  did  you  graduate?  A.     1916. 

Q.     When  did  you  first  go  into  the  armed  forces? 

A.     I  went  into  the  armed  forces  first  as  a  private 
in  the  Rhode  Island  National  Guard  in  1913. 

Q.     Thereafter  did  you  enter  the  Regular  Army? 

A.     Went  into  the  Regular  Army  in  1916,  just 
prior  to  the  First  World  War. 

Q.     Did  you  apply  for  a  commission  as  a  result 
of  your  prior  service  in  the  National  Guard  ? 

A.     Correct. 

Q.     What  rank  were  you  given?  J 

A.     I   was  a   second  lieutenant   in   the   Regular 
Army,  November,  1916. 

Q.     Did  you  serve  in  the  First  World  War? 

A.     I  served  through  the  entire  World  War  with 
the  4th  infantry  division. 

Q.     AVhat  rank  did  you  have  during  the  First 
World  War?  [27]  A.     I  was  a  captain. 
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Q.  Have  you  served  continuously  in  the  United 
States  Army  since  your  original  entry? 

A.     Indeed,  I  haye. 

Q.  At  the  present  time  you  are  a  major  general; 
is  that  right?  A.     Correct. 

Q.  Is  that  a  temporary  rank,  or  is  that  a  per- 
manent rank? 

A.     That  is  a  permanent  rank  of  major  general. 

Q.     Did  you  serve  during  World  War  II? 

A.     I  did. 

Q.  Before  I  go  into  your  service  in  World  War 
II,  where  are  you  stationed  no^v? 

A.  I  am  on  duty  in  the  headquarters  of  the 
Third  Army  at  Ft.  McPherson,  which  is  in  Atlanta, 
Georgia. 

Q.     How  long  have  you  been  stationed  there? 

A.  I  just  arrived  there.  I  hadn't  been  there  48 
hours  when  I  was  ordered  back  here.  I  just  re- 
turned from  Tokyo  to  Atlanta. 

Q.  You  mean  you  were  ordered  back  here  for 
the  purpose  of  this  trial,  and  then  you  will  go  back? 

A.     Yes. 

Q.     Are  you  chief  of  staff? 

A.  No,  I  am  not  now,  but  I  will  be  when  the 
present  incumbent  is  transferred  to  Europe. 

Q.  Will  you  then  be  chief  of  staff  of  the  Third 
Army  with  headquarters  at  Atlanta  ?  [28] 

A.     That  is  correct. 

Q.     Did  you  serve  all  through  World  War  II? 

A.     Yes. 
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Q.     In  what  capacity? 

A.  I  served  as  regimental  commander,  com- 
manding 113th  Cavalry  Regiment. 

Q.  What  do  you  mean  by  regimental  com- 
mander ? 

A.  A  colonel  commanding  a  regiment.  I  was 
promoted  to  brigadier  general,  First  Cavalry  Divi- 
sion, in  which  I  served  in  Australia,  New  Guinea, 
the  Admiralties  and  on  Luzon.  I  was  promoted  to 
major  general  and  assigned  to  command  the  38th 
Infantry  division,  which  I  commanded  for  six 
months  on  Luzon.  Then  I  was  sent  back  to  the  1st 
Cavalry  Division,  and  coimnanded  the  1st  Cavalry 
Division  from  the  1st  of  August,  1945,  continuously 
until  the  12th  of  Februaiy  this  year,  when  I  was 
transferred  back  to  the  States. 

Q.     During  the  war  you  were  in  much  combat? 

A.     Yes,  I  was  all  the  time. 

Q.  Did  you  participate  in  the  Philippine  re- 
conquest?  A.     Yes,  I  did. 

Q.     In  what  capacity? 

A.  I  commanded  the  1st  Cavalry  Brigade,  a 
subordinate  unit  of  the  Cavalry  Division,  in  the 
assault  landing  on  Leyte;  through  the  campaign  on 
Leyte.  Then  we  went  up  to  Luzon,  and  I  com- 
manded units  of  that  brigade.  [29] 

Q.     You  are  wearing  a  combat  badge? 

A.     Yes. 

Q.     And  the  decoration  on  the  left  is 

Mr.  Davis:     If  the  Court  please,  I  have  not  ob- 
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jected  as  yet,  but  I  think  we  are  getting  far  afield. 
I  don't  think  we  are  interested  in  the  record  of 
either  one  of  these  men. 

The  Court:  Well,  you  developed  the  record  of 
your  client. 

Mr.  Davis:  I  did  not  develop  anything  about 
decorations,  your  Honor,  which  I  could  have  done 
if  I  wished.    I  don't  think  it  is  pertinent. 

Mr.  Karesh:  You  said  Colonel  Murray  was  a 
combat  man.  We  will  show  this  gentleman  was  also 
a  combat  man,  and  that  usually  combat  men  have 
a  feeling  for  each  other. 

The  Court:     Proceed. 

Q.  (By  Mr.  Karesh)  :  What  is  that  decoration 
on  the  left? 

A.  This  is  what  is  known  as  Distinguished  Unit 
Citation. 

Q :     That  is  given  to  the  unit  ? 

A.  Yes,  by  the  War  Department,  for  exceptional 
bravery  in  action. 

Q.     You  have  the  Distinguished  Service  Cross? 

A.     Yes. 

Q.     And  you  have  other  decorations? 

A.     Yes. 

Q.  Did  you  participate  in  the  trial  as  a  member 
of  the  general  court  martial  which  convicted  Colonel 
Murray?  A.     Yes;  I  was  president.   [30] 

Q.     President  of  the  court?  A.     Yes. 

Q.  What  is  the  duty  of  the  president  of  the 
court? 
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A.  He  is  the  senior  officer  of  the  court,  con- 
ducts the  court. 

Q.     You  do  not  make  the  rulings  on  law,  however  ? 

Mr.  Davis:  If  your  Honor  please,  I  object  to 
this  line  of  testimony.  The  general's  opinion  as  to 
his  duties  as  president  of  the  court  martial  are  cer- 
tainly incompetent,  irrelevant  and  immaterial  in 
this  proceeding.  It  is  a  matter  of  law,  what  K^s 
duties  are. 

Mr.  Karesh:  Well,  I  merely  wanted  to  show 
your  Honor  the  background  of  the  court  martial. 
However,  we  will  withdraw  the  question. 

The  Court:  While  I  was  sitting  here  silently  it 
occurred  to  me,  as  perhaps  it  has  to  you,  I  don't 
know  what  some  of  us  have  done  here  at  home 
when  I  see  such  men  as  these.  With  that  thought, 
we  will  proceed. 

Mr.  Karesh:  Will  you  have  any  objections  if  I 
ask  him  the  duties  of  the  court? 

Mr.  Davis:  I  think  it  is  incompetent,  irrelevant 
and  immaterial. 

The  Court:     I  will  allow  it. 

Q.  (By  Mr.  Karesh)  :  What  are  the  duties  of 
the  president  of  the  court  martial,  distinguished 
from  the  law  member? 

A.  The  law  member,  your  Honor,  renders  de- 
cisions on  points  of  [31]  law.  The  president  pre- 
sides and  opens  and  closes  the  court,  and  conducts 
the  discussions  in  closed  sessions.  The  man  who 
renders  the  decisions  on  law  is  the  law  member. 
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who,  in  this  case,  was  Brigadier  General  Edward 

Brown. 

Q.  Do  you  remember  how  many  members  of  the 
court  there  w^ere  which  tried  and  convicted  Colonel 
Murray  ? 

A.  Indeed;  there  were  nine.  The  prosecution 
challenged  General  Smith  peremptorily  and  he  was 
dismissed.    That  left  eight. 

Q.  There  were  eight  men  who  passed  judgment 
upon   Colonel   Murray?  A.     That   is   correct. 

Q.  What  was  the  rank  of  the  least  ranking  offi- 
cer who  sat  on  the  court  martial? 

A.  He  was  a  full  colonel  who  was  senior  to  the 
accused,  had  more  service  than  the  accused.  All 
the  members  of  the  court  held  more  service  and 
were  senior  in  rank  to  the  accused. 

Q.  In  other  words,  a  major  at  that  time  could 
not  participate  in  the  trial  of  a  colonel? 

A.     That  is  correct. 

Q.  You  say  there  was  a  colonel  who  was  senior 
to  Colonel  Murray? 

A.  That  is  correct;  Colonel  Easterday,  who  was 
the  junior  member  of  the  court,  and  was  senior  to 
Colonel  Murray. 

Q.  At  the  time  you  became  a  member  of  the 
court  you  took  an  oath  under  the  Articles  of  War? 

A.     Correct. 

Q.  I  think  that  was  taken  under  Article  IX.  I 
will  ask  you  [32]  w^hether  this  is  not  the  oath  which 
you  took  at  the  trial  of  Colonel  Murray 


78  Edward  Jackson  Murray,  vs. 

(Testimony  of  William  C.  Chase.) 

Mr.  Davis:  I  don't  think  it  is  competent  on 
cross-examination,  your  Honor. 

The  Court:  I  took  an  oath,  myself,  but  it  has 
nothing  to  do  with  it. 

Mr.  Karesh:  There  has  been  a  challenge  to  the 
integrity  of  General  Chase.  I  think  it  proper  to 
show  the  oath  he  took. 

The  Court:     Proceed. 

Mr.  Karesh:  This  is  the  oath  you  took,  General 
Chase : 

"I  do  swear  that  I  will  well  and  truly  try  and 
determine,  according  to  the  evidence,  the  matter 
now  before  me,  between  the  United  States  of 
America  and  the  person  to  be  tried,  and  that  I  will 
duly  administer  justice,  without  partiality,  favor  or 
affection,  according  to  the  provisions  of  the  Eules 
and  Articles  for  the  government  of  the  Armies  of 
the  United  States,  and  if  any  doubt  should  arise, 
not  explained  by  said  articles,  then  according  to  my 
conscience,  the  best  of  my  understanding,  and  the 
custom  of  war  in  like  cases ;  and  I  do  further  swear 
that  I  will  not  divulge  the  findings  or  sentence  of 
the  court  until  they  shall  be  published  by  the  proper 
authority  or  duly  announced  by  the  court,  except 
to  the  trial  judge  advocate  and  assistant  trial  judge 
advocate;  neither  will  I  disclose  or  discover  the 
vote  or  opinion  of  any  particular  member  [33]  of 
the  court  martial  upon  a  challenge  or  upon  the  find- 
ings or  sentence,  unless  required  to  give  evidence 
thereof  as  a  witness  by  a  court  of  justice  in  due 
course  of  law;  so  help  me  God!" 
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You  took  that  oath*? 

A.  That  is  the  oath  I  took,  and  all  members  of 
the  court. 

Q.  In  other  words,  the  IXth  Article,  the  oath 
that  you  took.  General  Chase,  which  says  that  you 
are  not  permitted  to  disclose  the  vote  of  the  court 
unless  a  court  of  justice  requires  it  in  due  course 
of  law;  that  is  right?  A.     That  is  correct. 

Q.  This  being  a  couii:  of  law,  I  will  ask  you  that 
qTiestion:  Will  you  divulge  to  the  court  the  vote 
of  the  members  of  the  court*? 

Mr.  Davis:  I  object,  your  Honor.  The  vote  of 
the  court  martial  is  ol^viously  incompetent,  irrele- 
vant, and  immaterial  on  a  habeas  corpus  proceeding. 
I  cannot  see  that  it  would  have  any  merit  other  than 
an  attempt  to  influence  this  court  in  ruling  upon  the 
petition.  We  don't  care  whether  they  voted  unani- 
mously, or  not. 

Mr.  Karesh:  It  seems  to  me  the  petitioner  is 
attacking  General  Chase.  He  says  he  was  partial 
and  he  was  unfair,  he  was  biased.  Assume  for  the 
sake  of  argument  only,  since  we  do  not  believe  that 
the  evidence  would  justify  that  conclusion,  but 
assume  he  was  biased,  then  the  vote  of  the  court 
martial  would  [34]  become  pertinent,  or  might  be- 
come pertinent.   Was  it  a  unanimous  vote? 

Mr.  Davis:     I  don't  think  it  would. 

Q.  (By  Mr.  Karesh)  :  Or  was  it  a  two-thirds 
vote?    There  must  be  a  two-thirds  vote? 

A.     Correct. 
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Mr.  Davis:     I  don't  think  it  would. 

The  Court:     Read  the  question. 

(The  question  was  read  by  the  reporter.) 

Mr.  Karesh:  The  oath  requires  the  general  to 
keep  it  in  confidence  unless  required  to  give  answer 
thereof  as  a  witness  in  a  court  of  justice  in  due 
course  of  law.  It  requires  a  two-thirds  vote  of  the 
court  martial  to  secure  a  conviction.  If  there  were 
an  imanimous  court  then  it  would  become  material 
as  to  whether  or  not  General  Chase  was  prejudiced. 

Mr.  Davis:     I  object  to  it. 

The  Court:  Overruled.  He  may  answer  if  he 
mshes. 

Mr.  Karesh:  Your  Honor  said,  "if  he  wishes.'^ 
There  must  be  a  direction  to  the  witness ;  otherwise, 
under  his  oath  he  can't  divulge  the  vote. 

The  Court :  I  have  never  met  a  problem  quite 
like  this;  I  am  not  going  to  compel  the  witness  to 
answer,  but  if  it  will  serve  the  ends  of  justice  here 
which  we  are  striving  for  he  may  answer. 

Mr.  Karesh:  Your  Honor,  the  general  cannot 
answer  that  [35]  question  under  this  oath  unless 
directed;  so  unless  your  Honor  directs  it  we  will 
withdraw  the  question;  he  can't.  Well,  I  will  ask 
him  if  he  wishes  to  answer. 

The  Witness:  I  would  not  answer,  sir,  unless  I 
am  required  by  this  court. 

The  Court:  We  will  meet  that  situation.  I  will 
direct  you  to  ansvv'er  it  now. 

The  Witness:  Your  Honor,  the  accused  was 
found  guilty  unanimously  by  the  court. 
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Q.  (By  Mr.  Karesh)  :  Gtmeral  Chase,  at  the 
time  of  the  trial  of  Colonel  Murray,  did  you  have 
any  prejudice  against  him'? 

A.  I  had  no  prejudice  against  the  man  what- 
soever. 

Q.     Any  hias  against  him? 

A.  No  bias.  I  had  never  seen  him  before  he 
appeared  in  court. 

Q.  Did  you  have  any  bias  against  him  at  any 
time? 

A.     I  have  no  bias  against  him  at  any  time. 

Q.  Did  you  enter  that  court  with  the  idea  of 
securing  a  conviction  against  Colonel  Murray,  or 
did  you  enter  the  court  with  the  idea  that  you 
would  do  justice  as  you  saw  if? 

A.  I  went  into  the  court  with  the  firm  resolution 
to  give  this  man  a  fair  trial  and  to  do  justice  as 
the  evidence  was  produced  in  the  court  martial. 

Mr.  Karesh:  Your  Honor,  all  the  rest  of  the 
allegations  about  securing  a  conviction  are  met  in 
the  affidavit  of  General  Chase  in  the  inspector  gen- 
eral's report.  These  are  answered  so  [36]  we  don't 
think  w^e  need  to  pursue  it  any  further. 

Mr.  Davis:  If  I  understand  you  correctly,  Mr. 
Karesh,  the  general  is  not  at  this  time  denying  any 
of  these  allegations ;  he  is  merely  resting  upon  what 
he  said  at  some  previous  time? 

Q.  (By  Mr.  Karesh)  :  General  Chase,  you  heard 
read  an  affidavit  into  the  record  made  by  Major 
Jolmston?  A.     I  did. 
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Q.  Major  Johnston  was  one  of  the  defense 
counsel  ?  A.     He  was  the  defense  counsel. 

Q.     Did  he  have  any  associates'? 

A.  He  had  an  associate,  Lieutenant  Colonel 
Tressler,  I  think. 

Q.  In  this  affidavit  there  is  this  statement  made 
by  General  Johnston,  I  will  read  the  statement : 

"General  Chase  said,  as  nearly  as  I  can  remem- 
ber the  exact  words,  as  follows:  'Tansey,  this  is 
Chase,  down  in  Yokohama.  The  prosecution  has 
just  rested.  Is  there  anything  that  your  office  can 
do  to  gather  more  evidence  to  help  us  get  a  con- 
viction.' " 

Did  you  say  "Is  there  anything  your  office  can  do 
to  gather  more  evidence  to  help  us  get  a  conviction  ? ' ' 

A.     I  did  not. 

Q.  There  is  also  in  this  affidavit  some  conversa- 
tion that  you  allegedly  had  with  Captain  Bachison 
— he  was  the  trial  judge  advocate. 

A.     Correct. 

Q.  Captain  Bachison,  according  to  Major  John- 
ston, said — and  [37]  this  is  the  conversation  that 
took  place  between  yourself  and  Captain  Bachison: 

"General  Chase  addressed  Captain  Bachison  and 
asked  him,  'Have  you  done  everything  you  can  do?' 
Captain  Bachison  answered  in  the  affirmative.  Gen- 
eral Chase  then  said,  'This  will  never  do.'  " 

Did  that  conversation  take  place  ? 

A.  The  conversation  took  place,  but  I  did  not 
say,  "This  mil  never  do." 

Mr.  Karesh :     That  is  all. 
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Cross-Examination 
By  Mr.  Davis: 

Q.  General  Chase,  you,  as  I  understand  it,  had 
charge  of  the  First  Cavalry  Division  in  Japan? 

A.     I  was  in  command  of  it,  yes. 

Q.  It  is  a  fact,  is  it  not,  that  prior  to  Colonel 
Murray  taking  over  this  position  of  custodian  of 
the  vaults  in  Japan,  that  the  First  Cavalry  Division 
had  charge  of  those  vaults'? 

A.  The  First  Cavalry  Division  guarded  the 
vaults  and  still  does. 

Q.  In  addition  to  guarding  them  at  the  time 
Colonel  Murray  took  over,  and  Colonel  Shoemaker 
before  him,  it  is  a  fact,  is  it  not,  that  in  addition  to 
guarding  them  that  your  division,  or  the  First 
Cavalry  Division  had  charge  of  the  actual  control 
of  those  vaults  as  in  the  same  position  that  Murray 
had  later?  [38] 

A.  My  Second  Cavalry  Brigade  in  Tokyo  along 
with  all  the  troops  in  Japan  at  a  given  moment  in 
October,  1945,  seized  tlie  bank,  seized  various  other 
banks,  and  we  were  in  charge  of  everything  in  the 
vaults;  my  Second  Brigade  commanded  by  General 
Hoffman,  until  we  turned  it  over  to  Colonel  Mur- 
ray; I  think  one  week,  maybe  two  weeks. 

Q.  For  a  certain  time  your  division  was  respon- 
sible for  the  custody  of  everything  that  was  in  those 
vaults?     .       A.     That  is  correct. 

Q.  Did  that  occur  to  you  when  you  were  asked 
or  ordered  to  become  the  president  of  the  court  mar- 
tial of  Murray? 
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A.  No.  It  had  nothing  to  do  with  that,  whatso- 
ever, and  that  fact  was  well  known  in  Tokyo  and 
well  known  to  General  Eichelberger  and  General 
MacArthur,  and  had  nothing  to  do  with  my  eligibil- 
ity for  appointment. 

Q.  You  say  General  Eichelberger  and  General 
MacArthur  made  you  the  president  of  the  court? 

A.     No;  Ei<3helberger  appointed  the  court. 

Q.  You  say  then  that  the  fact  that  your  own 
division,  regiment,  had,  or  somebody  under  your 
command  had  charge  of  these  vaults  prior  to  Colonel 
Murray,  you  still  feel  that  that  in  no  way  prejudiced 
you  from  sitting  as  an  impartial  judge  or  president 
of  this  court? 

A.  It  did  not  affect  me  one  way  or  the  other.  I 
had  never  seen  this  man  and  knew  nothing  about 
him  at  all.  [39] 

Q.  Without  having  seen  him,  did  it  ever  occur 
to  you  that  if  at  the  court  martial  it  had  been 
proved  that  this  man  was  innocent  of  having  taken 
them  it  would  have  cast  a  reflection  on  the  men 
under  your  command? 

Mr.  Karesh:     I  object  to  that  as  argumentative. 

The  Court:     I  will  allow  it. 

The  Witness:  The  question  has  never  arisen. 
There  has  never  been  the  slightest  aspersion  cast 
on  any  of  our  people  in  the  First  Cavalry  Division 
with  reference  to  our  operations  in  the  Bank  of 
Japan. 

Q.     (By  Mr.  Davis) :     The  question  I  asked  you 
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was,  did  it  ever  occur  to  you  that  if  certain  men 
under  your  command  had  charge  of  something  and 
it  was  found  that  something  was  missing,  and  the 
man  who  was  charged  with  having  taken  it  was 
found  imiocent,  wouldn't  the  implication  be  that 
it  could  have  been  or  probably  was  someone  who 
was  under  your  command? 

A.  Not  necessarily.  The  CIC  was  involved,  the 
Criminal  Investigation  Corps  was  involved  in  mov- 
ing these  things,  and  all  units  in  Japan  were  in- 
volved in  transporting  precious  metals  and  jewels 
to  the  Bank  of  Japan,  where  my  men  for  the  first 
two  or  three  weeks  merely  received  them  and  stored 
them,  and  upon  my  urgent  recommendation  that 
there  be  an  appraisal  and  inventory  made  to  Gen- 
eral Eichelberger,  that  was  done,  and  this  colonel, 
the  first  colonel,  Shoemaker,  I  believe,  came  in  who 
turned  them  over  in  a  few  days  to  Colonel  Murray. 

Q.  It  never  occurred  to  you  to  disqualify  your- 
self from  sitting  on  the  court  martial? 

A.  No,  it  never  did,  and  I  would  not  consider 
that  it  is  material  at  all,  or  that  it  was  considered 
by  General  Eichelberger,  the  Army  Commander — 
he  very  carefully  considered  the  personnel  of  this 
court. 

Mr.  Davis :  I  ask  that  go  out.  He  does  not  know 
what  General  Eichelberger  considered. 

The  Court:     The  question  and  answer  will  stand. 

Q.  (By  Mr.  Davis)  :  Coming  now  to  the  court 
martial,  itself,  it  is  a  fact,  is  it  not,  that  you  did 
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telephone  General  Tansey  and  ask  him  to  secure 

more  evidence? 

A.  It  is  a  fact  that  I  called  up  General  Tansey, 
but  all  the  rest  of  these  things  in  here,  it  is  all 
wrong,  as  far  as  that  is  concerned. 

Q.  Will  you  tell  us  what  did  you  ask  General 
Tansey  ? 

A.  I  called  up — I  did  not  call  General  Tansey, 
as  a  matter  of  fact,  I  had  the  judge  advocate  call 
General  Tansey  in  a  room,  in  an  open  room  which 
was  an  ante-room  of  the  court,  there  was  a  table 
and  telephone  there,  and  where  this  young  judge 
advocate,  your  Honor,  had  told  me  that  he  was 
having  difficulty  getting  cooperation  from  the  office 
in  Tokyo  known  as  the  Civil  Property  Custodian's 
office,  of  which  this  General  Tansey  was  com- 
mander. They  have  control  over  all  these  dia- 
monds and  all  this  merchandise  that  was  in  the 
Bank  [41]  of  Japan.  He  told  me  that  he  was  not 
receiving  wholehearted  co-operation  from  certain 
of  the  underlings  in  this  office,  so  I  decided  to  talk 
about  this  matter  with  General  Tansey,  and  I  called 
him,  or  had  Bachison  call  him,  and  then  I  talked 
to  him  in  this  open  room  where  there  were  sev- 
eral people,  and  where  the  defense  counsel  was, 
where  the  judge  advocate  was,  and  had  a  conver- 
sation with  him,  telling  him  that  we  were  not  get- 
ting as  much  co-operation  from  him  as  we  would 
like  to  secure,  and  how  about  that,  that  he  was 
to  correct  it.  At  that  time  I  did  say  that  we  wanted 
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more  evidence  in  order  to  get  a  conviction.   That  is 

well  borne  out  in  this  affidavit. 

Q.  Do  you  recall  now  what  you  did  say  to  Gen- 
eral Tansey? 

A.  That  would  be  very  difficult.  It  is  two  years 
ago.  I  know^  that  I  did  not  say  this  because  of  the 
fact  that  several  witnesses  who  were  in  the  room 
have  testified  under  oath,  and  I  do  not  remember 
saying  it,  myself. 

Mr.  Davis:  I  will  ask  that  go  out  as  to  what 
several  witnesses  testified. 

Q.  In  other  words,  that  is  the  only  way  you  re- 
member it,  is  because  somebody  else  says  you  did 
not  say  it ;  is  that  it  ? 

A.  I  have  only  a  general  recollection.  There 
was  not  anything — as  a  matter  of  fact,  the  conver- 
sation was  a  long  conversation,  a  business  conver- 
sation in  which  I  told  him  that  his  colonel  who  was 
his  executive  was  giving  my  Captain  Bachison  the 
brush-off  and  that  I  wanted  it  corrected,  words  to 
that  [42]  effect,  and  that  is  just  about  what  hap- 
pened. 

'  Q.  In  other  words,  you  deny  now  that  you  said 
anything  to  him  about  getting  more  evidence  or 
that  you  wanted  somebody  to  come  up  and  identify 
the  diamonds'? 

A.  I  deny  that  I  told  him  we  needed  more  evi- 
dence in  order  to  get  a  conviction. 

Q.     Do  you  deny  that  specific  language? 

A.     That  is  correct. 
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Mr.  Karesh:  Would  you  have  any  objection  if 
he  looks  at  his  affidavit,  Mr.  Davis? 

Mr.  Davis:  We  will  look  at  it  later.  I  am  ask- 
ing right  now,  Do  you  deny  all  of  the  language  in 
that  statement  by  Johnston  that  Chase  called  to 
get  more  evidence  to  get  a  conviction,  or  do  you 
deny  a  portion  of  it  ? 

A.     Let  me  see  the  statement. 

Q.  I  am  referring  now  to  the  specific  portion 
here,  where  he  allegedly  states — starting  on  page 
1,  line  30,  and  continuing  over  to  half  of  line  1  on 
page  2  (handing  document  to  witness). 

A.  I  deny  only  the  words  ''to  gather  more  evi- 
dence to  help  us  get  a  conviction." 

Q.  Did  you  use  the  language  "to  gather  more 
evidence'"? 

A.  I  may  have  and  I  may  not  have,  and  if — I 
may  well  have.  As  a  matter  of  fact,  it  is  my  duty 
as  president 

Q.  Just  a  minute.  I  am  not  interested  in  your 
opinion  of  your  [43]  duties. 

The  Witness:  Let  me  have  the  court  martial 
manual. 

The  Court :     Let  him  complete  it. 

The  Witness:  It  is  my  duty  as  president  of  the 
court,  under  paragraph  75  in  this  Court  Martial 
Manual,  page  58,  paragraph  75,  as  follows : 

"The  court  is  not  obliged  to  content  itself  with 
the  evidence  adduced  by  the  parties.  When  such 
evidence   appears  to   be   insufficient   for   a   proper 
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determination  of  any  issue  or  matter  before  it, 
the  court  may  and  ordinary  should  take  appropriate 
action  with  a  view  to  obtaining  such  available  addi- 
tional evidence  as  is  necessary  or  advisable  for 
such  determination.  The  court  may,  for  instance, 
require  the  trial  judge  advocate  to  recall  a  wit- 
ness, to  summon  new  witnesses,  or  to  make  inves- 
tigation or  inquiry  along  certain  lines  with  a  view 
of  discovering  and  producing  additional  evidence." 

This  telephone  conversation  of  mine  and  Gen- 
eral Tansey  was  in  order  to  implement  the  duties 
of  mine  as  president  of  the  court. 

Q.  (By  Mr.  Karesh)  :  AVhat  Article  of  War 
was  that? 

A.  It  is  not  an  article.  This  is  from  paragraph 
75  of  Chapter  14  of  a  volume  entitled,  "A  man- 
ual for  Courts  Martial,  U.  S.  Army,  1928." 

Q.     That  was  in  effect  at  the  time?  [44] 

A.  That  was  in  effect  at  the  time  of  the  trial. 
The  action  I  took  in  calling  General  Tansey  was 
entirely  in  accordance  with  that,  your  Honor. 

Q.  (By  Mr.  Davis) :  In  other  words,  it  was 
your  purpose  in  calling  Tansey  to  attempt  to  se- 
cure more  evidence;  is  that  correct? 

A.     In  compliance  with  that  thing  right  there. 

Q.     Of  course,  you  know.  General 

A.  The  court  felt  that  the  judge  advocate,  the 
prosecuting  attorney,  had  not  brought  in  enough 
evidence,  had  not  traced  the  o^^Tlership  of  these  dia- 
monds in  question,  and  we  felt  that  General  Tan- 
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sey's  office  would  have  some  information  which  we 
should  have  in  order  to  reach  a  fair  trial  both  for 
the  accused  and  for  ourselves,  and  after  the  trial 
judge  advocate,  Bachison,  had  complained  to  me 
then  I  called  this  General  Tansey,  Civil  Prop- 
erty Custodian,  and  told  him  that  we  were  having 
this  trouble  and  that  w^e  needed  some  help,  and 
that  was  the  sum  and  substance  of  the  whole  thing, 
and  he  sent  down  people  who  conferred  with  the 
judge  advocate,  some  of  them  testified,  and  some  of 
them  did  not ;  but  the  action  which  I  took  as  presi- 
dent of  the  court  is  thoroughly  justified  and  very 
customary  in  courts  martials. 

Q.  That  is  an  opinion  of  what  that  rule  means 
in  the  manual,  your  opinion  of  what  that  means  in 
the  Courts  Martial  Manual? 

A.     My  opinion  of  what?  [45] 

Q.  That  is  your  opinion  of  what  that  language 
means  in  the  Manual  for  Courts  Martial,  when  you 
say  it  is  thoroughly  justified  and  often  done,  that 
is  your  opinion*? 

A.     That  is  the  custom. 

Q.    You  feel  that  to  be 

A.     I  know  it  is  from  thirty  years'  experience. 

Q.  At  the  time  you  called  this  recess  and  called 
Tansey,  you  did  not  believe  the  trial  judge  advocate 
had  put  in  sufficient  evidence  to  prove  the  identity 
of  the  diamonds'? 

A.  The  court  felt  that  not  enough  evidence  had 
been  introduced  in  the 
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Mr.  Davis:  I  object  to  the  general  prefacing  or 
starting  his  answer  by  sajdng  "It  was  felt."  He 
cannot  speak  for  the  court. 

Mr.  Karesh:     Yes,  he  can. 

Mr.  Davis:     Not  what  a  man  might  feel. 

The   Court :     Read   the   question. 
(Question  read.) 

The  Witness:  I  did  not  feel,  myself,  that  there 
had  been  enough,  and  I  felt  it  was  my  duty  under 
the  Manual  of  Courts  Martial  to  direct  this  action 
of  bringing  in  more  witnesses,  and  bringing  in 
more,  let  us  say,  direct  tracing  of  the  ownership  of 
the  diamonds  in  question. 

Q.  (By  Mr.  Davis)  :  You  did  not  instruct  the 
trial  judge  advocate  to  put  on  those  witnesses'?  [46] 

A.  Yes,  I  did,  and  he  told  me,  this  young  man 
told  me  he  had  had  trouble  with  these  higher-ups 
and  that  was  why  I  personally  talked  to  General 
Tansey  to  break  an  administrative  block  which  I 
did. 

Q.  In  other  words,  in  this  matter  it  was  appar- 
ent to  you  as  president  of  the  court  that  the  prose- 
cution for  some  reason  or  other  could  not  get  suf- 
ficient evidence,  and  they  called  that  to  your  atten- 
tion, so  you  spoke  to  their  conmianding  officer  to 
make  it  possible  for  them  to  do  so? 

A.  That  was  my  duty  under  the  Manual  of 
Courts  Martial.  I  would  have  done  the  same  thing 
for  the  defense  had  they  made  any  complaint  to  me 
about  it. 


92  Edward  Jackson  Murray,  vs. 

(Testimony  of  William  C.  Chase.) 

Mr.  Davis:  I  will  ask  all  the  answer  go  out. 
I  did  not  ask  him  his  duty,  and  I  did  not  ask  him 
if  he  would  do  it  one  way  or  another. 

Mr.  Karesh:     I  will  ask  the  answer  stand. 

The  Court:     I  will  allow  the  record  to  stand. 

Q.  (By  Mr.  Davis)  :  You  know  Colonel  Ester- 
brook,  don't  you? 

A.     Yes.   He  was  a  member  of  the  court. 

Q.  If  I  told  you  that  Colonel  Esterbrook  made 
the  statement  and  that  it  was  a  true  statement  of 
what  you  did  at  that  time 

Mr.  Karesh:     If  there  is  a  statement  show  it. 

Mr.  Davis :  I  am  asking  the  witness — Well,  I  can 
find  it  here. 

Mr.  Karesh :     If  you  want  to  find  it [47] 

The  Court:     Just  a  moment. 

Mr.  Karesh:  I  object  to  the  form  of  the  ques- 
tion. 

Mr.  Davis:  It  is  proper  cross-examination,  your 
Honor. 

The  Court:  The  form  of  the  question  is  objec- 
tionable. 

Mr.  Davis :  Well,  if  the  Court  please,  I  will  ask 
time.  We  will  have  to  have  a  recess  anyway,  I 
presume,  for  noon,  and  I  will  find  the  specific  ques- 
tions. 

The  Court:  Very  well.  We  will  take  a  recess 
until  two  o'clock. 

(Thereupon   a   recess   was   taken   until   two 
o'clock  p.m.,  this  date.)  [48] 

Afternoon  Session,  March  28,  1949 
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recalled. 

Cross-Examination 
(Resumed) 
By  Mr.  Davis : 

Q.  General,  if  I  understood  your  testimony  cor- 
rectly, you  did  have  a  telephone  conversation  with 
General  Tansey  during  a  recess  of  the  court '? 

A.     That  is  correct. 

Q.  According-  to  you,  you  had  that  conversation 
with  him  because  you  felt  that  there  was  insuffi- 
cient evidence  as  to  the  identity  of  diamonds  be- 
fore the  court? 

A.  We  felt  that  that  point  had  not  been  covered, 
and  we  felt  also  that  the  ownership  of  these  dia- 
monds should  be  covered,  and  we  also  felt  that  they 
should  be  traced  into  the  Bank  of  Japan.  We 
felt  that  way  not  only  on  the  Government's  behalf, 
but  on  the  accused's  behalf. 

Q.  And  you  also  felt,  did  you  not,  that  General 
Tansey  was  not  giving  cooperation  to  the  trial  judge 
advocate  ? 

A.  That  is  not  correct.  We  felt  that  some  of  his 
subordinate  staff  were  not  cooperating  with  the 
judge  advocate  to  the  fullest  extent. 

Q.  Was  there  any  other  officer  there  in  Tokyo 
who  was  not  connected  in  any  way  with  the  court 
martia],  who  was  not  a  member  of  the  board  to 
whom  the  trial  judge  advocate  could  have  gone  to 
get  this  cooperation  from  General  Tansey  or  his 
staff?  [49] 

A.  He  very  properly  came  to  the  court,  be- 
cause  
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Q.  I  did  not  ask  you  that.  I  asked  you  was 
there  any  other  officer,  for  example,  General  Tan- 
sey's  commanding  officer,  who  was  that? 

A.     General  MacArthur. 

Q.     No  other  general  under  General  MacArthur? 

A.  That  is  correct.  He  was  Civil  Property  Cus- 
todian of  General  MacArthur. 

Q.  It  is  a  fact  that  the  trial  judge  advocate,  if 
he  felt  he  was  not  getting  cooperation  from  any 
branch  of  the  Army  in  preparing  the  case  for  the 
prosecution,  could  have  gone  to  some  officer  or  to 
the  staff  of  General  MacArthur,  or  to  General  Mac- 
Arthur,  himself,  to  make  that  fact  known  ? 

A.  He  could  have  spoken  to  the  Judge  Advo- 
cate's Department  in  the  Eighth  Army  Headquar- 
ters, which,  as  a  matter  of  fact,  I  believe  he  did. 

Q.  You  felt  that  under  the  Manual  of  Courts 
Martial  you  were  permitted  as  president  of  the 
Court,  when  the  prosecution  told  you  that  they 
were  not  getting  cooperation  from  some  people  who 
could  give  evidence,  you  felt  that  under  your  in- 
terpretation of  that  Manual  that  you  were  entitled 
to  try  to  see  that  they  got  the  co-operation? 

A.  I  felt  the  court  wanted  the  whole  picture 
spread  before  it.  We  wanted  all  the  facts  in  the 
case  spread  before  the  court  and  we  did  not  feel 
at  that  time  that  such  had  been  done.  [50]  That 
was  the  effort  that  we  made  to  get  a  full  exposition 
of  all  the  pros  and  cons  in  the  case  laid  before  the 
court. 
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Q.  But  in  your  conversation  with  General  Tan- 
sey,  as  I  understand  it,  you  did  ask  him  if  he  could 
get  more,  or  if  he  had  any  evidence  concerning 
the  identity  of  these  diamonds  ? 

A.  No.  I  told  him  we  felt  that  we  were  not  re- 
ceiving full  co-operation  from  his  subordinate  staff 
officers  and  that  we  wanted 

Q.  Isn't  it  a  fact  you  also  asked  him  the  specific 
question  about  the  identity  of  the  diamonds  and 
whether  or  not  he  could  produce  any  such  evidence  ? 

A.  I  may  have.  I  may  have;  I  am  not  sure;  I 
do  not  remember  that. 

Q.  Do  you  have  any  independent  recollection  of 
that  telephone  conversation  now? 

A.     Yes;  indeed,  I  have. 

Q.    You  have  a  clear  recollection? 

A.  Yes;  I  have  a  clear  recollection  of  the  sub- 
ject matter ;  verbatim,  I  do  not. 

Q.  You  have  had  that  recollection  of  it  since 
that  time;  I  mean  continuously  since  that  time;  is 
that  correct?  I  mean  if  you  have  a  recollection  of 
it  now  you  knew  it  three  months  ago,  six  months 
ago,  a  year  ago  ? 

A.  I  have  refreshed  my  memory  from  my  affida- 
vits which  I  put  before  the  inspector  general. 

Q.  May  I  see  Exhibit  1-B,  please?  Did  you  say 
in  your  testimony  [51]  here  today  that  your  trial 
judge  advocate  telephoned  him? 

A.  I  told  Captain  Bachison  to  get  General  Tan- 
sey  on  the  phone,  and  when  he  had  General  Tan- 
sey  on  the  phone  I  talked  to  him,  myself. 
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Q.  I  wish  to  direct  your  attention  to  page  407 
of  the  proceedings  before  the  Board  of  Review. 
I  will  ask  you  to  examine  this  entire  page. 

A.     You  wish  me  to  read  this ;  is  that  it  ? 

The  Court :  Read  it  to  yourself.  He  is  going  to 
examine  you  on  it. 

A.     Yefs ;  I  am  familiar  with  this. 

Q.  (By  Mr.  Davis)  :  Read  the  question  on  page 
469: 

''Please  state  what  conversations  you  had  with 
General  Tansey  on  this  subject." 

A.    Yes. 

Q.     Do  you  remember  being  asked  that  question? 

A.  Yes;  I  was  asked  it.  That  was  taken  down 
under  oath  and  affirmed. 

Q.  Do  you  remember  giving  this  answer  to  that 
question : 

"A.  I  had  had  no  conversations  that  I  remember 
up  until  that  time.  Frankly,  I  found  that  the 
trial  judge  advocate  had  been  given  the  brush-off 
by  some  of  the  underlings  in  General  Tansey 's  of- 
fice, primarily  his  executive,  so  I  personally  called 
up  General  Tansey  and  told  him  what  the  situation 
was,  and  from  there  on  in  [52]  apparently  we  were 
able  to  do  business  with  them." 

This  is  a  statement  given  six  months  after  the 
trial. 

A.  That  was  given  some  five  or  six  months  later, 
that  is  correct. 

Q.     Was   your   recollection    any   better   at   that 
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time  than  it  is  now,  of  what  transpired? 

A.  I  would  say  it  is  about  the  same.  I  have 
also  this  which  is  the  only  record  that  I  have,  but 
which  is  not  taken  imder  oath. 

Q.  In  view  of  this  statement,  ''I  personally 
called  up  General  Tansey, ' '  do  you  say  to  this  court 
today  that  it  was  Captain  Bachison  who  called 
him  1 

A.  It  was  my  custom  always  to  have  my  aide  or 
somebody  make  the  connection  and  then  I  talked 
to  the  party  with  whom  I  had  to  do  business,  which 
I  did  in  this  case.  I  had  other  things  to  do,  and  I 
asked  Bachison  to  make  the  connection,  which  he 
did,  which  is  quite  customary.  The  conversation 
with  General  Tansey  was  mine  with  him  over  the 
phone,  about  this  case,  after  the  connection  was 
made,  and  which  was  a  courtesy  and  quite  custom- 
ary in  the  military  to  do. 

Q.     Do  you  remember  this  question: 

"Did  you  have  more  than  one  telephone  conver- 
sation with  General  Tansey?" 

A.    Yes. 

Q.     Do  you  remember  making  this  answer: 

"I  wouldn't  remember,  that  was  six  months  ago, 
and  I  [53]  hold  lots  of  telephone  calls,  I  might  have 
called  him  once,  twice,  three  times,  I  wouldn't  care 
to  state." 

A.  That  is  quite  correct.  I  remember  having 
this  one  telephone  conversation  with  General  Tan- 
sey, which,   I   believe,   is   the   only  telephone   con- 
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versation  that  I  had  with  him.  There  may  have  been 
others,  because  I  talked  to  many  people  in  the  course 
of  administering  that  division  there  in  the  City  of 
Tokyo.  I  may  well  have  had  other  conversations 
with  General  Tansey.  I  do  know  I  had  this  one 
with  him,  which  is  the   conversation  in  question. 

Q.     Do  you  recall  being  asked  the  question: 

''Do  you  recall  speaking  to  General  Tansey  over 
the  telephone  the  day  before  this  long  recess  I  re- 
ferred to  previously  was  taken?" 

A.  Yes;  that  is  the  conversation  to  which  we 
referred. 

Q.     Do  you  remember  this  answer: 

"No;  I  can't  remember  specifically  when  I  called 
him  or  what  time,  or  anything  about  it;  that  is  six 
months  ago." 

A.  That  is  correct.  That  was  my  answer,  and  it 
is  right  there. 

Q.  You  say  now.  General,  that  you  have  an  in- 
dependent recollection  of  this  conversation,  yet  in 
the  statement  given  six  months  later  under  oath 
you  said,  "No,  I  can't  remember  specifically  when 
I  called  him  or  what  time,  or  anything  about  it; 
that  is  six  months  ago."  [54] 

A.  Yes.  I  said  I  did  not  remember  what  time 
I  called  him,  or  when  it  was. 

Q.  You  said,  "I  don't  remember  anything  about 
it."  Now%  you  have  an  independent  recollection  of 
it? 

A.     That  is  correct,  and  after  that,  if  you  will 
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read  the  next  you  will  find  that. 

Q.     I  will  read  the  next. 

A.  Read  the  next  one  or  two;  you  will  find  I 
am  talking  of  this  specific  conversation  and  I  say 
I  do  remember  this  conversation. 

Q.  By  the  way,  have  you  talked  over  your  tes- 
timony in  this  case  today  with  anyone? 

A.  I  have  conferred  with  the  United  States  At- 
torney here,  and  with  Colonel  Voorhies,  who  is  from 
the  office  of  the  judge  advocate  general  of  the 
Army,  and  I  read  this  testimony  which  you  ar^ 
speaking  with  me  now. 

Q.     Do  you  recall  this  question — - — 

A.  I  also  talked,  of  course,  with  General  Tin- 
dall,  who  took  this  testimony  here  which  you  have 
in  front  of  you. 

Q.  And  your  answer  when  you  said,  "I  can- 
not remember  specifically  when  I  called  him  or 
anything  about  it;  that  is  six  months  ago." 

Do  you  remember  this  question:  ''I  now  show 
you  an  affidavit  of  Major  Ralph  S.  Johnston,  the 
defense  counsel,  dealing  with  that  telephone  call. 
Do  you  have  any  comments?"  [55] 

A.     Yes,  I  recall  that. 

Q.     Do  you  recall  this  answer: 

"Well,  I  had  a  telephone  conversation  with  Gen- 
eral Tansey.  What  is  the  date  of  this?" 

A.    Yes. 

Q.  "The  affidavit  was  made  9  October,  1947."  Do 
vou  recall  that?  A.    Yes. 
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Q.    And  this  answer: 

"Well,  I  had  a  telephone  conversation  with  Gen- 
eral Tansey,  but  I  certainly  do  not  remember  that 
it  ran  like  that.  I  don't  remember  anything  of  this 
sort,  at  all.  In  fact,  this  is  entirely  foreign  to  any 
recollection  of  mine  of  any  conversation  that  I  car- 
ried on.  In  fact,  I  would  even  go  so  far  as  to  say 
that  was  drummed  up." 

Do  you  remember  that?  A.     Yes. 

Q.     Do  you  remember  this: 

"Do  you  feel  you  did  not  use  an  expression 
such  as  'Is  there  anything  your  office  can  do  to 
gather  more  evidence  to  help  us  get  a  conviction"?" 

A.    Yes. 

Q.  "A.  I  absolutely  deny  making  that  state- 
ment, I  made  no  such  statement,  whatsoever." 

A.     I  denied  it  then  and  I  deny  it  here  again.  [56] 

Q.  What  I  want  to  know  is,  do  you  deny  making 
that  statement  and  using  that  language  and  those 
exact  words,  because  you  actually  now  and  at  the 
time  you  made  this  statement  have  a  recollection  of 
it,  or  merel.y  because  you  feel  that  all  the  evidence 
would  have  suggested  something  else,  it  is  not  the 
thing  which  would  have  been  done*? 

A.  I  am  stating  to  you  I  did  not  make  the  state- 
ment, because  I  know  I  never  would  have  made  any 
such  statement. 

Q.  You  say  you  did  not  make  it  because  you 
know  that  you  would  not  make  such  a  statement  ? 

A.     I  did  not  make  the  statement. 
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Q.     You  say  in  your  statement  here : 

"Well,  I  had  a  telephone  conversation  with  Gen- 
eral Tansey,  but  I  certainly  do  not  remember  that  it 
ran  like  that.  I  don't  remember  anything  of  this 
sort,  at  all.  In  fact,  this  is  entirely  foreign  to  any 
recollection  of  mine  of  any  conversation  that  I  car- 
ried on." 

You  say  in  one  breath  you  haven't  any  recollec- 
tion of  it,  that  it  was  six  months  ago,  and  when  you 
are  asked  a  leading  question  as  to  whether  you  said 
certain  words,  you  have  a  very  clear  recollection  you 
did  not  say  them. 

Mr.  Karesli:     That  is  objected  to 

The  Witness:     The  action 

The  Court:     The  witness  wants  to  answer. 

The  Witness:  The  action,  the  allegations  which 
were  made  [57]  in  that  affidavit  by  Major  Johnston 
were  so  astounding  and  amazing,  that  I  was  really 
astounded  at  the  temerity  and  audacity  of  that 
which  Major  Johnson  said,  and  which  he  was  not 
able  to  back  up. 

Q.  (By  Mr.  Davis)  :  Well,  do  you  think  that 
under  the  Army  regulations  that  a  man  participat- 
ing as  defense  counsel,  if  he  believes  that  a  certain 
thing  had  been  said,  that  he  was  audacious  in  call- 
ing that  to  the  attention  of  the  proper  authorities? 

A.     When  they  are  false,  yes. 

Q.     You  say  they  are  false;  is  that  correct? 

A.  That  is  my  statement,  yes,  and  he  does  not 
even  back  his  own  statements  up  under  oath. 
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Mr.  Davis :     May  that  go  out,  your  Honor  ? 

The  Court :     Yes. 

Mr.  Davis:  I  want  to  clarify  one  further  point, 
and  that  is  this :  When  I  asked  you  if  you  recalled 
whether  or  not  you  used  this  language,  in  view  of 
the  fact  you  had  just  previously  stated  that  you 
could  not  re-collect  the  conversation,  you  said  that 
3^ou  were  sure  you  did  not  say  that  because  you 
would  not  say  it.  In  other  words,  do  you  have  an 
independent  recollection  of  any  conversation  right 
now?  Do  you  know  the  language  you  used? 

A.  I  have  a  very  certain  recollection  that  I  did 
not  use  that  statement.  That  can  be  borne  out  by 
people  who  were  in  the  room.  [58] 

Mr.  Davis:  I  will  ask  that  that  go  out.  I  am 
only  asking  you  not  who,  if  anyone  else,  was  in 
the  same  room.  I  am  asking  you  right  now,  you 
say  you  stated  in  your  affidavit  there  taken  six 
months  before  the  trial  that  you  could  not  recollect 
the  conversation,  six  months  after  the  trial,  rather, 
but  you  do  recollect  you  did  not  say  what  Johnston 
said  3^ou  said?  A.    That  is  correct. 

Q.  What  I  wanted  to  know  is,  do  ^^ou  have  an 
independent  recollection  of  the  conversation  so  you 
can  say  you  did  not  say  it? 

A.  Yes.  I  have  enough  of  a  recollection  of  that 
conversation  to  say  I  did  not  make  that  statement. 

Q.  Is  that  based  on  the  feeling  you  have  or  the 
feeling  you  would  not  have  made  such  a  statement? 

A.     It  is  based  on  that,  and  also  leased  on  sworn 
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testimony  of  people  who  heard  what  I  said  there. 

Q.  In  other  words,  you  are  relying  upon  the 
testimony  of  other  people  as  to  what  you  said? 

A.  I  am  relying  upon  my  own  memory  and  their 
testimony,  hoth. 

Q.  So  you  do  not  remember  anything  about  the 
conversation  except  you  remember  you  did  not  use 
the  definite  language;  is  that  it? 

A.  It  was  a  general  conversation  with  General 
Tansey. 

Mr.  Davis:     That  is  all. 

Redirect  Examination 
By  Mr.  Karesh : 

Q.  General,  was  Major  Johnston  present  in  the 
room  [59]  when  you  had  the  conversation,  or  made 
the  telephone  call  to  Tansey?  A.     He  was. 

Q.  Did  you  attempt  to  keep  him  out  of  the 
room  ? 

A.  No.  It  w^as  a  public  room.  No  effort  was 
made  to  keep  Major  Johnston  or  anyone  else  out 
of  the  room  at  all ;  just  as  public  as  this  room,  right 
here. 

Q.  Did  Major  Johnston  or  any  of  the  associate 
counsel  challenge  you  to  get  oif  the  court  at  that 
time,  or  at  any  time?  A.     No. 

Q.  When  you  made  the  inquiry  of  General  Tan- 
sey, were  you  concerned  with  all  of  the  jewels  or 
only  the  jewels  that  were  not  smuggled  into  the 
United  States,  with  particular  reference  to  the 
second  charge  and  specification? 

A.     Well,  there  was  that  one — we  were  interested 
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in  the  whole  case,  of  course.   We  wanted  the  whole 
picture  spread  before  the  court  so  we  could  make 
a  fair  adjudication  of  the  matter. 

Q.  Did  you  ask  for  that  evidence  in  order  to 
get  a  conviction,  or  in  order  to  get  a  complete  pic- 
ture of  the  case? 

A.  We  asked  for  the  evidence,  as  is  our  right 
there,  in  order  to  get  a  complete  picture  of  the 
case  before  the  court,  as  much  for  the  prosecution 
as  for  the  defense. 

Q.  What  was  the  value  of  the  jewels,  as  you 
remember,  that  you  found  Colonel  Murray — you 
and  the  members  of  the  court  found  him  guilty  of 
misappropriating  •?  [60] 

A.     It  is  in  the  record,  roughly  $200,000. 

Q.     That  was  the  retail  value? 

A.     That  was  retail  value,  yes. 

Q.  As  far  as  the  value  of  the  jewels  that  were 
allegedly  smuggled  into  the  United  States,  do  you 
remember  the  value  of  those  jewels  as  fixed  by  the 
court  ? 

A.  The  value  fixed  by  the  court  in  their  findings 
was  eighty  or  ninety  thousand  dollars,  I  believe, 
finally. 

Q.  That  is  all  the  jewels  that  Colonel  Murray 
had 

A.     All  the  jewels,  yes. 

Q.  Any  value  fixed  on  the  amount  of  jewels  he 
allegedly  turned  over  to  the  customs  officers  who 
searched  him  after  he  had  gone  down  the  gang- 
plank? 
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A.  I  believe  roughly  $20,000.  I  may  be  wrong 
on  that.   That  is  in  the  record. 

Q.  During  the  course  of  the  trial,  did  Colonel 
Murray  ever  deny  that  he  had  misappropriated  the 
jewels  ? 

A.  No,  not  that  I  recollect.  He  made  an  un- 
sworn statement  before  the  court. 

Q.     What  was  the  unsworn  statement? 

A.  That  is  in  the  record.  The  unsworn  statement 
was  to  the  effect  these  jewels  didn't  come  from  the 
Bank  of  Japan,  as  I  remember. 

Mr.  Karesh:     That  is  all.  [61] 

Recross-Examination 
By  Mr.  Davis: 

Q.  You  say  that  all  of  these  actions  that  you 
took  were  due  to  your  desire  to  get  the  complete 
picture  before  the  court,  that  you  were  motivated  in 
assisting  the  prosecution  as  opposed  to  assisting  the 
defense,  and  that  you  just  wanted  to  get  the  entire 
picture  before  the  court,  in  fairness  to  the  prosecu- 
tion, and  in  fairness  to  Colonel  Murray  ? 

A.  That  is  correct.  That  is  my  duty  as  president 
of  the  court,  as  I  read  you  this  morning. 

Q.  Isn't  it  a  fact  that  you  granted  the  continu- 
ance to  the  Government  to  produce  this  evidence 
about  which  you  talked  to  General  Tansey,  and  after 
that  you  denied  a  motion  for  the  defendant  to  pro- 
duce an  expert  diamond  witness  to  assist  in  the 
cross-examination  of  the  witness  of  the  Govern- 
ment ? 
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A.  That  is  correct,  but  he  was  later  given  a  very 
long  continuance  to  prepare  his  defense  in  plenty 
of  time  to  have  gotten  all  the  diamond  experts  in 
the  Far  East  if  he  so  desired,  and  he  brought  none. 

Q.  But  when  the  motion  was  made  it  w^as  de- 
nied ?  A.     That  is  correct. 

Mr.  Davis :     That  is  all. 

Further  Redirect  Examination 
By  Mr.  Karesh: 

Q.  Isn't  it  true,  General  Chase,  that  at  your 
recommendation  during  the  course  of  the  trial  you 
were  responsible  in  getting  Colonel  Murray  out  of 
custody  and  bringing  [62]  him  to  live  in  a  hotel? 

Mr.  Davis:  That  is  objected  to  as  incompetent, 
irrelevant,  and  immaterial. 

Mr.  Karesh:  You  say  he  is  so  prejudiced  and 
we  are  asking  a  question  whether  the  general  was 
not  responsible,  during  the  course  of  the  trial,  of 
getting  him  out  of  custody. 

Mr.  Davis:  I  don't  think  that  w^ould  have  any 
material  effect  on  his  prejudice  one  way  or  the 
other. 

The  Court:  Well,  it  would  at  least  show  he  was 
feeling  kindly  toward  him. 

Mr.  Davis:     To  that  extent,  yes. 

The  Court :     What  is  the  answer  ? 

The  Witness:  The  defense  complained  to  me 
that  they  were  having  trouble  in  conferring  wdth 
the  accused,  and  at  that  time  Colonel  Murray  was 
confined  in  the  Eighth  Army  Stockade,  which  is 
some  twenty  miles  or  twenty-five  miles   from  the 
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court,  from  Yokohama.  I  interceded  with  the  com- 
manding general  of  the  Eighth  Army  and  recom- 
mended and  was  able  to  have  Colonel  Murray  re- 
leased from  confinement,  and  during  the  remainder 
of  the  trial  he  lived  in  the  Grand  Hotel  in  Yoko- 
hama, where  he  was  able  to  confer  with  his  attorney, 
and  had  every  bit  as  good  a  chance  to  see  every- 
body and  talk  to  everybody  as  anybody  else.  That 
was  done  at  my  instigation  as  president  of  the  court 
on  the  defense  request.  They  told  me  that  they  had 
been  turned  down  once  or  twice  and  then  I  got  it 
fixed  up  so  that  he  was  turned  [63]  loose  and  could 
do  business. 

Mr.  Karesh:     That  is  all. 

Mr.  Davis:     No  further  questions. 

Mr.  Davis:  If  the  Court  please,  I  wish  to  make 
one  further  statement:  That  is  this:  AVhen  I  put 
the  petitioner  on  the  stand  I  asked  him  certain  ques- 
tions concerning  his  war  record.  I  brought  out  that 
he  was  a  combat  officer.  At  that  time  it  was  my 
opinion,  I  might  say  it  still  is,  that  I  did  not  believe 
that  anything  concerning  his  war  record  or  his 
decorations  was  relevant.  My  whole  purpose  in  ask- 
ing that  matter  was  because  one  of  the  points  I 
raised  in  my  petition  is  that  he  was  denied  the  right 
of  counsel,  and  I  wished  to  point  out  the  matter  of 
his  backgroiuid,  his  decorations  and  positions  in  the 
United  States  during  civilian  times  and  during  the 
war,  both  World  Wars,  that  it  was  not  in  an  ad- 
ministrative capacity,  and  he  was  not  the  type  of 
man  who  would  have  been  put  on  his  guard  as  a 
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defending  counsel.  It  was  limited  to  that  sole  pur- 
pose. 

However,  your  Honor,  in  permitting  Mr.  Karesli 
to  inquire  into  the  general's  war  record,  seemed  to 
think  it  was  relevant  that  the  record  and  the  decora- 
tions and  the  history  of  the  president  of  the  court 
martial  is  relevant.  If  that  is  true,  then  I  feel,  in 
fairness  to  the  petitioner,  that  he  should  be  per- 
mitted to  take  the  stand  to  testify  as  to  his  war 
record  and  as  to  his  decorations.  [64] 

Mr.  Karesh :  Is  it  your  contention — you  brought 
out  this  original  reference,  was  it  to  show  Colonel 
Murray  was  not  familiar  with  court  martial  pro- 
ceedings ? 

Mr.  Davis:  No.  I  brought  it  out  for  the  limited 
purpose  of  exactly  what  I  stated.  I  did  not  think, 
and  I  still  don't  think  that  it  is  material  to  a  habeas 
corpus  proceeding  whether  the  petitioner  or  the 
president  of  the  court  has  one  decoration  or  ten,  or 
whether  he  was  in  the  quartermaster  corps  or 
whether  he  was  a  combat  officer. 

The  Court:     If  he  wants  it  in  he  may  have  it. 

Mr.  Karesh:  I  have  no  objection.  We  are  not 
disputing  his  record. 

EDWARD  JACKSON  MURRAY 
recalled ;  previously  sworn. 

Direct  Examination 
By  Mr.  Davis: 

Q.  Will  you  tell  the  court  briefly  what  your 
record  in  the  Army  has  been,  as  to  both  the  First 
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and  Second  World  AVars,  as  to  whether  or  not  you 
were  in  any  combat  zones  or  fought  any  engage- 
ments, or  exactly  what  you  did? 

A.  In  the  First  World  War  I  was  in  two  combat 
zones.  I  personally  did  not  engage  in  combat.  I 
was  in  the  zones,  and  was  granted  the  right  to  wear 
the  bronze  star,  denoting  a  combat  zone. 

In  the  Second  World  War  I  am  entitled  to  wear, 
or  was  [65]  entitled  to  wear,  three  stars  for  three 
combat  zones,  in  which  I  actually  participated  in 
combat ;  the  Bismarck  Archij)elago,  Luzon,  and 
South  Philippines. 

Q.     What  other  decorations,  if  any,  do  you  have? 

A.  Well,  I  was  granted  the  Silver  Star  decora- 
tion, the  Legion  of  Merit,  the  Bronze  Star,  Philip- 
pines, and  the  Combat  Infantry  ]:)adge. 

Q.  Is  it  true  that  you  led  one  combat  division 
into  one  of  these  islands  that  was  taken? 

A.     The  combat  team. 

Q.  Tell  the  court  briefly  what  that  is,  what  that 
means. 

A.  A  combat  team  is  a  reinforced  infantry  regi- 
ment. It  usually  has  attached  a  battalion  of  field 
artillery  and  a  -company  of  engineers,  and  various 
other  auxiliary  arms.  In  mine  I  had  in  addition  to 
those  a  company  of  tanks,  a  company  of  tank  de- 
stroyers, an  ambulance  company,  a  4.2  mortar  com- 
pany ;  in  all,  I  had  a  force  of  about  4500  men. 

Q.     AYhere  was  that? 

A.  At  Lingayen.  My  combat  team  was  the  sec- 
ond from  the  left.    On  the  original  assault  landing 
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at  Lingayen  Gulf  my  combat  team  led  the  whole 
operation  first,  until  we  ran  into  real  organized  re- 
sistance, and  then  we  turned  right,  turned  off  the 
road  and  drove  the  Japs  back  into  the  hills.  My 
combat  team  got  1700  Japs  in  five  days.  The  rest 
of  the  division  came  up,  a  part  of  the  37th  Division, 
one  regiment  of  that  [66]  on  our  left.  They  were 
pretty  badly  cut  up  in  one  day's  fight  when  they 
pulled  up  there.  I  had  in  my  own  regiment,  I  don't 
remember  the  casualty  list  for  the  whole  combat 
team,  but  in  my  own  regiment  of  3000  men  there 
were  740  odd  -casualties  in  the  first  five  days. 

Mr.  Davis :     That  is  all. 

Cross-Examination 
By  Mr.  Karesh: 

Q.  You  risked  losing  all  these  decorations,  being 
stripped  of  these  decorations,  for  some  diamonds? 

Mr.  Davis:     I  object  to  that. 

The  Witness :     I  did  not. 

Mr.  Davis:     As  being  argumentative. 

The  Witness :     I  did  not. 

The  Court:  Just  a  moment.  That  has  no  place 
here.   Let  it  go  out. 

Q.  (By  Mr.  Karesh)  :  By  the  way,  these  dia- 
monds were  not  yours  that  you  were  charged  with 
misappropriating,  were  they? 

A.     Certainly  they  were  mine. 

Q.     Where  did  you  get  them? 

A.     They  were  given  me. 

Q.     By  whom?  A.     By  an  individual. 
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Q.     Who  was  the  individual? 

A.     I  don't  know. 

Q.     You  mean  you  won't  say?  [67] 

A.  I  don't  know.  I  do  not  mean  I  won't  say.  If 
I  knew  I  would  say.   I  cannot  tell  you  his  name. 

Q.  Who  gave  you  the  diamonds  that  you  had  in 
your  pocket  when  you  walked  down  the  gangplank 
when  Mr.  Smith  accosted  you? 

A.  The  same  individual  I  am  talking  ahout.  He 
gave  me  all  the  diamonds  I  had. 

Q.  How  did  he  happen  to  give  them  to  you  ?  Did 
you  ask  him  for  them?  A.     I  did  not. 

Q.  Can  you  explain  the  circumstances  under 
which  he  gave  you  those  diamonds? 

A.     Yes,  I  can  explain  it. 

Q.     Will  you?  A.    Yes. 

Q.     Go  ahead. 

A.  I  was  sitting  in  my  room  in  the  Dai  Iti  Hotel 
in  Tokyo,  I  helieve  it  was  the  Sunday  night  after 
Thanksgiving,  1945.  It  was  after  dinner,  in  the 
evening.  I  don't  know  exactly  what  time.  I  was 
sitting  there  reading,  and  there  was  a  knock  on  the 
door.  I  shouted,  "Come  in."  I  thought  perhaps  it 
was  some  friend  that  was  coming  in  to  see  me.  I 
knew  several  people  in  the  hotel.  Instead  of  a 
friend,  the  door  opened  and  an  individual  came 
into  the  room  whom  I  had  never  seen  before,  whom 
I  have  only  seen  once  since. 

He  came  in  and  asked  me  if  I  were  Colonel  Mur- 
ray.  I  said,  [68]  "Yes,"  and  he  said  that  he  had  a 
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package  to  deliver  to  me.  I  said,  ''All  right."  He 
said,  "I  haven't  got  it  mth  me  now,  but  I  will  bring 
it  tomorrow  evening,  say  about  this  same  time,  if 
you  will  be  in  your  room."  I  said  that  I  thought  I 
would  be,  and  after  a  little  more  casual  conversa- 
tion this  man  left. 

The  next  evening  he  showed  up,  as  he  said  he 
w^ould.  He  came  into  the  room  and  w^alked  across 
the  room  to  a  desk — I  w^as  sitting  in  an  upholstered 
chair  beside  the  desk,  on  which  was  a  stand  lamp. 
He  walked  over  to  that  desk  and  he  took  an  en- 
velope out  of  his  pocket.  He  was  wearing  an  over- 
coat. I  think  he  took  it  out  of  the  inside  pocket 
of  his  overcoat,  and  he  dropped  that  on  the  desk 
and  he  said,  "I  have  been  directed  to  deliver  this 
to  you  and  I  have  accomplished  my  mission.  Good 
night."  And  he  walked  out.  I  never  saw  him 
again. 

I  opened  the  package  and  in  the  package  were 
these  diamonds. 

Q.     How  many  diamonds'? 

A.  I  don't  know.  I  didn't  know  then.  I  think 
there  were  aj^proximately  500.  I  never  did  count 
them.  Some  diamonds  were  in  the  paper — there  was 
no  mark — it  was  not  a  package,  it  was  a  large 
envelope.  There  was  no  mark  on  the  envelope,  no 
mark  in  the  envelope  that  I  could  see. 

Some  of  the  diamonds  were  wrapped  up  in  tissue 
paper,  the  small  ones,  and  one  lot  of  very  small 
diamonds,  I  think  someone  mentioned  it  and  said 
there  were  something  like  300,  [69]  a  very  small 
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package  that  these  little  diamonds  were  in,  and 
some  of  the  larger  ones  were  also  wrapped  up  in- 
dividually in  tissue  paper.  Then  there  was  some 
that  were  wrapped  three,  four  or  five  together. 
Why,  I  don't  know.  Some  of  them  were  not  wrap- 
ped at  all. 

I  took  those  diamonds  and  I  put  them  in  a  little 
card  box,  a  cardboard  box,  in  which  I  had  some 
calling  cards.  They  were  put  into  the  box  and  I 
put  the  calling  cards  back  on  top  of  them.  That 
box  was  approximately  two  inches  long,  one  inch 
wide,  and  I  suppose,  one  inch  deep,  a  very  small 
box. 

Then  I  put  the  diamonds  in  my  trunk.  That  is 
how  I  received  them.  Now,  what  is  your  next  ques- 
tion ? 

Q.  Well,  when  you  came  dow^n  the  gangplank 
you  had  filed  a  baggage  declaration,  had  you  not, 
in  San  Francisco,  at  the  time  Mr.  Smith  accosted 
you?  A.     That's  right. 

Q.  And  you  had  not  in  your  baggage  declaration 
listed  the  diamonds,  had  you? 

A.     I  had  what'? 

Q.  Had  you  listed  the  diamonds  in  the  baggage 
declaration  made  with  the  customs  before  you  were 
accosted  by  Mr.  Smith?  A.     No. 

Q.     Will   you   explain   why   you   did   not? 

A.  Because  I  only  had  the  four  diamonds  with  me 
then;  the  same  diamonds  I  had  brought  in  previ- 
ously and  taken  back  to  Japan  and  [70]  brought 
them  back.    I  did  not  feel  as  though  I  should  list 
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those  diamonds  I  had  taken  away  from  the  United 

States  back  to  Japan  and  brought  them  back  again. 

Q.  Why  did  you  take  them  back  to  Japan  and 
bring  them  back  to  the  United  States'? 

A.  Because  I  simply  forgot  they  were  in  my 
pocket  when  I  got  on  the  boat  to  go  back  to  Japan. 

Q.     Do  you  know  the  value  of  those  diamonds? 

A,     I  do  now. 

Q.     How  much? 

A.  Approximately  $8000,  I  think,  somewhere 
around  that.  That  wtiS  the  valuation  put  on  them 
at  the  time  of  my  trial. 

Q.     Do  you  know  the  value  of  the  500  diamonds  ? 

A.  I  think  I  heard  eighty  thousand  odd  dollars, 
the  statement  that  is  in  there.  That  is  the  only 
way  I  know  what  they  are. 

Q.  Can  you  describe  the  man  that  you  saw  in 
the  hotel? 

A.  Well,  after  a  fashion  I  can.  He  was  an 
Oriental.  He  was  rather  slim,  probably  five  feet 
seven  inches.  He  wore  a  gray  overcoat,  I  think 
gray,  dark  gray.  He  had  on  a  dark  suit.  I  don't 
know  just  what  shade  it  was.  As  most  of  those 
Japanese  were  there,  his  shoes  were  rather  shabby. 
He  had  one  characteristic  that  I  noticed  particu- 
larly, and  that  is  the  fact  that  he  did  not  have  that 
characteristic  Mongolian  eyelid.  There  are  some 
Japanese  that  do  not  have  it;  most  of  them  have, 
but  [71]  some  don't.  That  is  about  all.  He  was 
evidently  a  man  of  some  education.  He  spoke  fault- 
less English.  He  treated  me  as  an  equal. 
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Q.  It  was  your  opinion  then  that  he  gave  you 
those  diamonds?  A.     Yes,  it  is. 

Q.  Did  you  report  the  alleged  gift  of  this  man 
to  your  superiors? 

A.     I  did  not.   Why  should  I? 

Q.  Tell  me,  what  happened  to  the  other  four 
hundred  ninety-six  diamonds  after  you  got  them? 
What  did  you  do  with  them,  that  is,  distinguished 
from  the  four? 

A.  Are  you  sure  you  are  not  a  little  hit  mixed 
up? 

Q.  No;  I  am  not  mixed  up;  you  said  you  got 
500  diamonds.  You  walked  down  the  gangplank 
with  four  of  them.    Tliat  did  you  do  with  the  rest? 

A.  I  brought  all  the  diamonds  I  had,  we  will 
say  500,  I  am  not  sure  exactly  500,  but  say  500; 
I  brought  them  all  to  the  United  States  when  I 
came  home  and  I  think  the  ship  landed  in  San 
Francisco,  or,  rather,  in  Oakland  Army  Base,  on 
the  24th  of— No,  the  4th  of  April,  1946.  I  brought 
all  the  diamonds  home  at  that  time. 

Q.     Where  did  you  put  them? 

A.  I  gave  them  to  my  wife,  all  of  the  diamonds. 
Then  I  was  on  45  days  leave.  We  traveled  around 
the  State  among  our  friends,  and  we  took  those 
along  with  us,  and  show^ed  them  to  [72]  various 
people.  Every  time  we  would  go  anywhere  we  would 
show  them  to  our  friends.  I  used  to  carry  a  couple 
of  them,  as  I  say,  these  four  I  had  in  my  watch 
pocket  of  my  trousers.   I  just  carried  them  around. 
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When  I  left,  when  I  went  back  to  Japan  in  the 
latter  part  of  May  I  was  to  sail  from  Seattle,  my 
orders  called  for  me  to  sail  from  Seattle.  I  took  the 
ferry  down  here  at  the  Ferry  Building,  and  I  had 
those  four  stones  in  my  watch  pocket. 

My  wife  drove  me  down  to  the  Ferry  Building, 
and  I  said  good  bye  to  her  there.  While  I  was  on 
the  train  that  night,  going  to  bed,  getting  into  my 
berth,  somehow  or  other  I  put  my  finger  in  this 
pocket  and  I  discovered  I  still  had  those.  I  had 
forgotten  to  give  them  back  to  her,  so  I  just  left 
them  there.  I  took  them  back  to  Japan  with  me. 
That  was  in  June  of — the  ship  sailed  on  June  12, 
I  think,  and  w^e  arrived  on  the  24th  in  Yokohama, 
June,  1946.  Those  are  the  four  stones  I  brought 
back  with  me  in  1947. 

Q.  At  the  time  this  person,  as  you  say,  gave  you 
the  paper  container  of  diamonds,  what  were  your 
duties  as  an  officer  of  the  U.  S.  Army? 

A.  I  was  officer  in  charge  of  the  Eighth  Army 
Vaults  of  the  Bank  of  Japan. 

Q.  Did  you  believe  he  was  giving  you  these  dia- 
monds to  put  into  the  bank? 

A.  I  certainly  did  not  or  I  would  have  put  them 
in  the  bank.  [73]  I  have  received  diamonds  and 
other  valuables  at  various  times  and  they  have  al- 
ways gone  in  the  bank  when  they  were  intended  to 
go  in  the  bank.  I  have  always  given  receipts  for 
them.  This  man  brought  this  in  and  told  me  they 
were  for  me.    He  put  it  down  there. 
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Q.  You  had  never  seen  the  man  before  that 
time? 

A.     I  had  never  seen  this  man  before. 

Q.  You  had  no  idea  why  he  brought  you  the 
diamonds?  A.     I  have  an  idea,  yes. 

Q.     What  is  your  idea  ? 

A.  The  day  after  Thanksgiving,  I  think  Friday, 
or  it  may  have  been  Saturday,  I  had  occasion  to  go 
down  to  Yokohama — 1945 — to  see  my  superior,  who 
was  the  military  government  officer  for  the  Eighth 
Army,  Eighth  Army  Headquarters  was  in  Tokyo. 
I  had  a  jeep.  I  drove  my  jeep  down  there,  trans- 
acted my  business,  and  I  was  coming  back  to  Tokyo 
in  the  afternoon.  I  don't  remember  just  what  time. 
Well,  it  was  just  getting  dark.  Now,  the  distance 
between  the  Customs  House  in  Yokohama  in  which 
was  housed  the  headquarters,  Eighth  Army,  and 
Central  Tokyo,  just  near  the  Dai  Iti  Hotel,  across 
the  road,  is  just  about  25  miles.  About  two  thirds 
of  this  distance  is  Tokyo,  the  rest  of  the  way  is 
Yokohama.  The  two  cities  come  together.  There  is 
no  open  space  between  them  except  that  our  bomb- 
ers had  burned  out  probably  half  or  more  of  all 
the  buildings  in  this  distance.  There  were  various 
places  along  this  road  where  [74]  there  were  some 
buildings  that  had  not  been  burned.  Some  are  as 
large  as  a  city  block,  some  would  be  several  blocks, 
some  would  ])e  only  one  building.  In  looking  across 
that  expanse,  you  just  see  a  maze  of  chimneys 
sticking  up.   That  is  about  all  there  was,  excei3t  for 
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these  little   places   where  buildings   had   not   been 

burned. 

About  probably  eight  miles  from  Central  Tokyo 
there  was  a  place  where  the  railroad  crosses  over 
the  so-called  highway.  It  was  in  terrbile  condition 
then.  The  road  makes  a  small  "S"  turn,  not  very 
pronounced,  under  the  railroad,  and  from  either  side 
you  can  see  the  road  through  this  "S"  turn.  I  was 
coming  north  from  Yokohama  just  about  dusk.  As 
I  passed  under  this  underpass  I  could  see  the  lights 
of  a  car  ahead.  They  were,  I  don't  know  just  how 
far,  probably  half  a  mile.  That  is,  the  car  was  fac- 
ing me.  Behind  me  was  another  set  of  lights.  I 
could  see  those  behind  me  in  my  rear  view  mirror. 
They  just  had  been  turned  on  a  little  while,  as  had 
my  own  lights.  Just  as  I  cut  under  this  underpass 
and  saw  this  car  approaching  me,  I  got  closer  to  it 
and  I  could  see  the  lights  of  another  car  approach- 
ing me.  It  looked  as  though  they  were  maybe  a  mile 
or  less  than  a  mile  behind  the  lights  of  the  tirst 
car.  As  I  approached  that  first  car,  I  saw  it  was 
stopped  there.  As  I  got  real  close  to  it  I  saw  there 
was  something  going  on  in  the  road.  As  I  got  closer 
I  could  see  some  men  struggling  in  the  middle  of  the 
road,  there.  Their  car  was  stopped  [75]  on  the  side 
of  the  road  facing  Yokohama. 

As  I  got  close  enough  and  my  lights  began  to  show 
plainly  this  car  I  saw  what  I  thought  were  two 
American  soldiers  struggling  with  somebody  on  the 
road.   I  stopped  my  jeep  as  I  got  opposite.   My  in- 
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tent  was  to  get  out  and  see  what  I  could  do  to  help 
these  soldiers.  As  I  stopped  my  jeep  and  moved 
across  the  road  the  two  soldiers,  if  they  w^ere  sol- 
diers, they  jumped  up  and  ran;  they  ran  behind  this 
car,  ran  off  to  what  would  be  the  easterly  side  of 
the  road  and  disappeared  in  some  shacks  that  were 
along  the  road. 

I  did  not  know  what  to  make  of  that.  This  in- 
dividual who  was  on  the  ground  got  up.  I  saw  he 
was  evidently  the  driver  of  this  car  that  was  stand- 
ing there.  I  was  quite  amazed  at  what  had  hap- 
pened, of  course,  and  I  looked  at  him,  and  he  evi- 
dently saw"  that  I  was  coming  across  there,  or  had 
scared  these  people  off  who  were  manhandling  him. 
So  he  got  up  and  hissed  at  me  and  bowed  and  "Sank 
you,  Sank  you,  Sank  you."  That  is  all  he  could 
say. 

About  that  time  the  back  door  of  this  car  opened. 
It  was  a  big  car.  A  portly-looking  individual  step- 
ped out.  He  began  to  thank  me  quite  profusely, 
pretty  good  English.  I  said,  "What  is  going  on 
here?"  He  said,  "Oh,  that  is  slight  mistake,  every- 
thing is  quite  all  right." 

I  coidd  not  make  heads  nor  tails  of  it.  So  I  said, 
"Well,  are  you  all  right"?  How  about  this  chap, 
here?"  [76] 

By  that  time  he  had  wiped  himself  off  a  bit 
and  turned  and  got  into  the  right  side  of  the  car 
behind  the  wheel  and  started  the  engine.  This  portly 
gentleman,  he  seemed  to  be  elderly,  I  couldn't  see 
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him  very  well,  he  asked  me  my  name,  and  I  told 

him,  and  he  asked  where  I  lived,  and  I  told  him, 

and  he  thanked  me  profusely,  got  in  his  car,  and 

that  was  the  end  of  the  incident  as  far  as  I  was 

concerned. 

I  went  back  to  my  jeep,  got  in  the  jeep,  and  drove 
back  to  Tokyo. 

Now,  I  think  that — Well,  3"ou  don't  w^ant  my 
opinion.    That  is  just  my  opinion. 

Q.     Well,  go  ahead.  A.     Oh,  no. 

Q.     You  think  it  was  that  man? 

A.  No,  it  was  not  that  man,  because  he  was  a 
portly  individual.  This  other  chap  was  slim.  What 
I  was  saying,  I  think  these  two  fellows  were  hi- 
jacking these  people  in  this  car,  and  what  they 
had  in  the  car  I  haven't  any  idea,  but  I  think  this 
young  man,  the  younger  man  who  came  to  see  me 
and  gave  me  the  diamonds,  I  think  he  was  sent  by 
this  other  individual,  or  who  else  was  in  the  car. 
I  could  see  two  people  in  the  back  of  the  car.  I 
don't  know.  I  think  the  diamonds  were  sent  to  me 
as  a  reward.   That  is  my  opinion;  that  is  my  belief. 

Q.  When  you  brought  in  the  500  diamonds  orig- 
inally, you  did  not  declare  them  with  the  customs? 

A.     No. 

Q.     Can  you  exj^lain  why  you  did  not  do  that? 

A.  I  felt  that  I  did  not  have  to.  I  brought  them 
home  to  give  as  gifts.  I  knew  there  was — as  a  mat- 
ter of  fact,  I  knew  nothing  about  customs.  I  don't 
travel  internationally.  I  don't  know  anything  about 
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customs.  I  know,  of  course,  that  there  is  such  a 
thing  as  customs,  but  I  brought  them  in  because  I 
did  not  know  they  were — I  was  not  used  to  dia- 
monds, I  had  no  experience  wdth  diamonds  in  my 
Life  up  to  that  time.  I  had  no  idea  w^hat  their  worth 
was.  They  were  pretty  things.  I  brought  them  in 
and  gave  them  to  my  wdfe. 

Q.     She  sold  some  of  them? 

A.     She  sold  some. 

Q.  When  you  brought  back  the  four  diamonds 
you  knew  they  were  valuable?  A.     Yes. 

Q.  Yet  you  did  not  think  to  declare  them  with 
the   customs  ? 

A.  No.  I  did  not  think  to  declare  them  for  cus- 
toms, because  I  had  already  had  them  in  the  United 
States  and  took  them  from  the  United  States  with 
me  and  brought  them  back  to  the  United  States. 

Q.  And  that  was  one  of  the  things  for  which 
you  were  tried  ])y  the  court-martial,  allegedly  smug- 
gling in  diamonds'?  A.     Yes. 

Q.     That's  right?  [78]  A.     That's  right. 

Q.     You  are  experienced  with  <30urts-martial  ? 

A.     Very  limited. 

Q.  You  were  familiar  with  the  set-up  of  courts- 
martial  ? 

A.     Yes,  in  a  way.    I  was  no  expert  at  it. 

Q.     Did  you  ever  sit  on  any  court-martial? 

A.     Yes. 

Q.     General  courts  ?  A.     Two. 

Q.    Weren't  you  also  the  appointing  and  review- 
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ing  authority  of  special  courts?  A.     Yes. 

Q.     For  how  long? 

A.  A  matter  of  five  years — not  that  long;  four 
years. 

Q.  You  had  counsel,  of  course,  at  the  time  of 
this  trial,  to  defend  you  in  this  trial.  Major  John- 
ston ?  A.     Yes. 

Q.     You  had  associate  counsel? 

A.     But  the  counsel  I  asked  for  was  refused  me. 

Q.     Who  was  that? 

A.  Colonel  Woolworth.  He  was  the  man  I 
wanted.  He  was  refused  me.  Major  Johnston  was 
appointed  counsel.  Whether  it  was  done  deliber- 
ately or  not,  I  don't  know,  but  Major  Johnston,  he 
was  not  a  lawyer.  The  only  experience  he  ever  had 
as  counsel  was  on  some  special  court  cases.  I  have 
no  complaint  about  Major  [79]  Johnston.  He  did 
the  best  he  could.  But  that  was  his  background. 
That  was  a  man  who  was  appointed  for  me,  and  I 
had  to  squawk  like  the  devil  to  get  Colonel  Tressler, 
who  had  some  law  experience. 

Q.     Colonel  Tressler  was  a  lawyer,  wasn't  he? 

A.    Yes. 

Q.     He  was  associate  counsel? 

A.  That's  right,  but  the  man  I  wanted  was  re- 
fused.   He  w^as  available  to  help. 

Q.  Didn't  Colonel  Woolworth  assist  with  the 
preparation  of  the  trial  in  your  behalf? 

A.  Not  that  I  know  of.  I  was  put  in  the  Eighth 
Army  stockade  incommunicado.    I  landed  there  on 
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the  18th  of  February  and  the  written  orders  to  the 
commanding  officer  of  the  Eighth  Army  stockade 
Avere  that  I  was  to  be  kept  incomnmnicado.  I  saw 
no  one  except  the  investigators  that  the  Eighth 
Army  sent  down  there,  Colonel  Hood  and  his  men 
sent ;  they  were  the  only  people  I  was  allowed  to  see. 
I  was  forced  to  see  them.  I  was  allowed  to  see  no 
friends,  no  counsel,  no  nothing,  until  the  11th  day  of 
March,  after  the  charges  had  been  preferred  against 
me,  Major  Johnston  came  out  there. 

Q.  When  you  talked  to  the  customs  officials  in 
San  Francisco  they  did  not  threaten  you,  did  they, 
or  use   any   force  upon  you'? 

A.     None,  whatever.  [80] 

Q.  The  statement  you  gave  them  was  free  and 
voluntary,  wasn't  it? 

A.    Yes,  I  guess — I  suppose  it  was. 

Q.  Tell  me,  do  you  think  that  Major  Johnston 
did  not  represent  you  adequately?  Do  you  have  a 
complaint  about  his  representation? 

A.  I  have  no  complaint  about  what  he  did  to 
the  limit  of  his  ability,  ]}ut  I  am  no  law  expert, 
myself.  I  couldn't  tell  when  Major  Johnston  was 
making  a  mistake.  I  don't  believe  I  was  adequately 
represented  when  they  wouldn't  let  me  take  the  man 
I  asked  for  who  was  available. 

Q.     How  about  Colonel  Tressler? 

A.  Colonel  Tressler,  I  had  never  heard  of  him 
before,  never  seen  him  or  never  heard  of  him.  He 
was  brought  in  there — not  after  the  trial  started. 
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before  the  trial  started — I  don't  know  how  long  it 
was,  a  week  or  so  after  Johnston  had  come  out. 
I  don't  say  Colonel  Tressler  didn't  do  the  best  he 
could.  I  was  not  represented  by  the  people  I 
wanted.  I  can't  say  that  they  did  not  have  my 
confidence  as  far  as  it  went,  but  I  did  not  believe 
then  what  I  have  told  you  in  court  today. 

Q.  As  a  matter  of  fact,  you  know  under  the 
Articles  of  War  you  are  not  entitled  to  pick  your 
particular  counsel ;  you  know  that "? 

A.  I  certainly  do  not.  I  say  that  I  am  entitled 
to  pick  my  counsel  if  he  is  available. 

Q.     Are  you  certain  he  was  available? 

A.  I  am  certain  he  was  available.  I  know  it. 
He  has  told  me  that,  [81]  himself. 

Q.     Wasn't  he  around  at  the  time  you  were  tried? 

A.     He  was  not. 

Q.     Where  was  he? 

A.     He  was  in  Tokyo.   I  was  in  Yokohama. 

Mr.  Karesh:     That  is  all. 

Redirect  Examination 

Mr.  Davis:  Just  one  or  two  further  questions, 
your  Honor,  in  the  interest  of  clarification  and  for 
the  benefit  of  the  record.  Mr.  Karesh  continuously 
refers  to  500  diamonds.  Actually,  a  large  number 
of  those  diamonds  were  industry  diamonds,  very 
small,  weren't  they? 

A.  They  were  very  small,  yes;  probably  1/lOth 
of  a  karat. 

Q.     About  how  big? 

A.     Not  much  bigger  than  a  pinhead. 
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Q.     They  made  up  most  of  the  number? 

A.     Yes. 

Q.  How  many  diamonds  were  there  of  what  we 
would  consider  as  diamonds  of  any  size,  such  as 
appearing  in  a  ring  ? 

A.  There  may  have  been,  I  really  don't  know, 
30,  maybe. 

Q.  So  you  would  say  you  would  think  there 
were  about  30  diamonds  comparable  to  what  we 
might  be  familiar  with  in  a  ring,  and  the  others 
were  the  small A.     That  is  my  guess. 

Q.  That  was  about  the  size  of  the  head  of  a 
pin?  [82]  A.     Yes. 

Q.  Did  you  have  any  idea  at  the  time  you  re- 
ceived those  diamonds  or  when  you  first  brought 
them  into  the  United  States,  of  their  value? 

A.     I  had  absolutely  none;  absolutely  none. 

Q.  The  first  time  that  you  came  in  did  any 
customs  officials  present  you  with  any  declaration 
of  baggage?  A.     They  did  not. 

Q.  You  were  not  requested  to  make  any  declara- 
tion the  first  time  you  came  in  ?  A.I  was  not. 

Q.  What  happened  the  first  time,  were  there  any 
reasons  given  by  customs  officers  to  you  about  it? 

A.     Not  that  I  know  of. 

Q.     The  first  time  you  merely  walked  off  the  ship  ? 

A.     I  walked  off  the  ship, 

Q.  The  second  time  you  were  presented  with  a 
declaration  ?  A.     Correct. 

Q.  That  was  the  usual  customs  declaration,  as 
you  recall  it,  it  is  an  exhibit  here,  was  it  not,  that 
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asked  you  to  swear  and  take  an  oath  that  the  fol- 
lowing property  in  possession  of  the  person  was 
acquired  abroad;  is  that  correct? 

A.     I  don't  remember  the  wording. 

Q.  In  any  event,  you  felt — As  a  matter  of  fact, 
your  Honor,  it  is  the  law  that  even  if  he  had 
brought  the  diamonds  in  on  a  previous  occasion 
and  the  customs  did  not  find  them,  if  he  [83] 
brought  them  out  and  took  them  back  in  again 
they  are  not  to  be  declared  under  the  customs  law  as 
a  baggage  declaration. 

In  any  event,  that  is  what  you  felt,  because  you 
had  them  in  once  and  took  them  back  with  you, 
that  you  did  not  have  to  declare  them  a  second  time  ? 

A.     That  is  the  way  I  felt. 

Q.  You  say  when  you  had  these  diamonds  here 
with  you  you  did  not  make  any  attempt  to  hide  the 
diamonds  or  to  not  disclose  to  your  friends  and  as- 
sociates that  you  had  them? 

A.  Absolutely  not.  We  showed  them  to  all  our 
friends.  I  did  not  try  to  hide  them. 

Mr.  Davis:     Nothing  further. 

Recross-Examination 
By  Mr.  Karesh : 

Q.  How  much  money  did  3^ou  get  for  the  dia- 
monds that  you  actually  sold?  A.     $13,000. 

Q.  What  has  happened  to  these  diamonds,  did 
the  Army  get  them  back  ? 

A.     The  Army  has  them,  as  far  as  I  know. 

Q.     You  felt  that  Colonel  Tressler  could  not  do 
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for  you  what  Colonel  Woolworth  would? 

A.     I  never  heard  of  Colonel  Tressler. 

Q.  You  knew  at  that  time  Colonel  Woolworth 
was  a  member  of  the  International  Tribunal? 

A.     Of  course,  I  knew  it.  [84] 

Mr.  Karesli:     Nothing  further. 

Mr.  Davis:     I  have  no  further  questions. 

Mr.  Karesh:     Nothing  further. 

The  Court :     Is  the  case  submitted  on  both  sides  ? 

Mr.  Davis:  Yes,  your  Honor,  with  the  under- 
standing that  we  had  this  morning  as  to  the  brief 
and  the  argmnent. 

(It  was  then  agreed  that  petitioner  would 
have  two  weeks  in  which  to  file  a  brief,  the 
respondent  would  then  have  two  weeks  in  which 
to  file  a  brief,  and  the  petitioner  would  then 
have  one  week  to  reply,  and  the  matter  was  set 
for  May  2,  1949,  for  oral  argument.) 

Mr.  Karesh:  May  the  record  show,  your  Honor, 
that  these  documents  which  Mr.  Davis  has  filed 
were  furnished  him  by  our  office,  through  the  cour- 
tesy of  the  Judge  Advocate  General's  Office  in 
Washington;  we  have  given  him  the  original  files 
which  he  filed;  also  copies  of  complete  records,  so 
that  he  could  prepare  his  brief.  [85] 

Friday,  April  22,  1949 
Mr.  Davis :     I  will  stipulate  that  if  General  Chase 
was  brought  back  here  and  examined,  or  if  he  made 
an  affidavit,  that  he  would  state  that  he  did  not 
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make  the  statement  on  page  42  of  the  transcript 
of  testimony. 

The  Court :  And  that  if  he  did  he  was  in  error, 
he  did  not  so  intend. 

Mr.  Davis:  I  will  stipulate  that  he  would  say, 
either  in  affidavit  or  on  direct  examination,  that 
he  did  not  make  the  statement  appearing  on  page 
42  of  the  transcript  at  line  10,  "At  that  time  I  did 
say  that  we  wanted  more  evidence  in  order  to  get 
a  conviction."  And  if  he  did  say  it,  he  was  mistaken, 
and  he  intended  to  say,  ''At  that  time  I  did  not  say 
that  we  wanted  more  evidence  in  order  to  get  a 
conviction."  [86] 

The  Court:  That  will  be  stipulated  for  all  pur- 
poses? 

Mr.  Karesh:     That  is  stipulated.   [87] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO 
RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  L^nited  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  and 
accompanying  documents  and  exhibits,  listed  below, 
are  the  originals  filed  in  this  Court,  in  the  above- 
entitled  case,  and  that  they  constitute  the  Record 
on  ApiDeal  herein,  as  designed  by  the  parties,  to 
wit : 

Petition  for  Writ  of  Habeas  Corpus. 

Order  to  Show  Cause. 

Stipulation. 


I 
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Return   to   Order   to    Show   Cause   and   Exhibit 

Order  for  Issuance  of  Writ  of  Habeas  Corpus. 

Copy  of  Habeas  Corpus. 

Return  to  Writ  of  Habeas  Corpus. 

Order  Permitting  Filing  of  Amended  or  Supple- 
mental Petition. 

Amendment  to  Petition  for  Writ  of  Habeas 
Corpus. 

Supplemental  Return  to  Writ  of  Habeas  Corpus. 

Order  Discharging  Writ. 

Stipulation  Extending  Time  AYithin  Which  To 
File  Proposed  Findings. 

Stipulation  Extending  Time  Within  Which  To 
File  Proposed  Findings. 

Findings  of  Fact  and  Conclusions  of  Law. 

Notice  of  AjDpeal. 
Statement  Of  Points  Upon  Which  Ai)pellant  In- 
tends To  Rely  Upon  Appeal. 

Designation  of  Contents  of  Record  on  Appeal. 

Order  Re:  Exhibits  on  Appeal. 

Reporter's  Transcript— Vol.  1— March  28,  1949. 
Vol.  2— April  22,  1949. 

Plaintiff's  Exhibits  1-A,  1-B  and  2. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court,  this 
13th  day  of  October,  A.  D.  1949. 

C.  W.  CALBREATH, 
Clerk. 

[Seal]  By  /s/  M.  E.  VAN  BUREN, 

Deputy  Clerk. 
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[Endorsed] :  No.  12380.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Edward  Jackson 
Murray,  Appellant,  vs.  Lieutenant  General  Albert 
C.  Wedemeyer,  United  States  Army,  Commanding 
General,  San  Francisco  Port  of  Embarcation,  Fort 
Mason,  California,  Appellee.  Transcript  of  Eecord. 
Appeal  from  the  United  States  District  Court  for 
the  Northern  District  of  California,  Southern  Divi- 
sion. 

Filed  October  14,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 

For  the  Ninth  Circuit 

No.  12380 

In  the  Matter  of  the  Application  of 

EDWARD  JACKSON  MURRAY,  for  a  Writ  of 
Habeas  Corpus. 

STATEMENT    OF    POINTS    UPON    WHICH 
APPELLANT   INTENDS   TO   RELY  AND 
DESIGNATION  OF  PORTIONS   OF  THE 
RECORD  FOR  THE  CONSIDERATION, 
THEREOF  ' 

The  Appellant  adopts  as  his  Statement  of  Points 
on  Appeal  the  Statement  of  Points  in  the  certified 
typewritten  Transcript  of  Record. 
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The  Appellant  designates  for  printing  the  entire 
certified  typewritten  Transcript  of  Record. 
Dated:     September  29,  1949. 

/s/  JAMES  T.  DAVIS, 

Attorney  for  Appellant. 

Receipt  of  copy  acknowledged. 

[Endorsed]  :     Filed  Oct.  19,  1949. 


[Title  of  Court  of  Appeals  and  Cause.] 

ORDER  THAT  PORTIONS  OF  THE  RECORD 
NEED  NOT  BE  PRINTED 

Good  Cause  Aj^pearing  Therefor,  It  Is  Hereby 
Ordered  that  Petitioner's  Exhibits  1-A  and  1-B 
need  not  be  printed  as  part  of  the  Record  on  Ap- 
peal, but  may  be  considered  in  their  original  form 
and  in  such  form  shall  be  considered  a  part  of  the 
Record  on  Appeal;  provided  further  that  excerpts 
from  said  Exhibits  may  be  printed  as  an  appendix 
to  Petitioner's  opening  brief. 

Dated:     This  20th  day  of  October,  1949. 

/s/  WILLIAM  HEALY, 
/s/  HOMER  T.  BONE, 
/s/  WALTER  L.  POPE, 

Judges  U.  S.  Court  of  Appeals 
for  the  Ninth  Circuit. 

[Endorsed] :     Filed  Oct.  24,  1949. 
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[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION  AND  ORDER  SUBSTITUT- 
ING PARTY  AS  RESPONDENT-APPELLEE 
It  is  hereby  stipulated  by  and  between  counsel 
for  the  parties  hereto  that  Albert  C.  Wedemeyer, 
Lieutenant-General,  United  States  Army,  Com- 
manding General  of  the  6th  Army,  be  substituted 
as  Respondent-Appellee  in  the  place  and  stead  of 
James  A.  Lester,  Major-General,  U.  S.  Army, 
Commanding  General  of  the  San  Francisco  Port  of 
Embarkation,  Fort  Mason,  California. 

Dated:     This  28th  day  of  October,  1949. 

FRANK  J.  HENNESSY, 

United  States  Attorney. 

By  /s/  JOSEPH  KARESH, 

Assistant  U.  S.  Attorney. 

/s/  JAMES  T.  DAVIS, 

Attorney  for  Appellant. 

It  is  so  ordered  this  31st  day  of  October,  1949. 

/s/  WILLIAM  HEALY, 
/s/  HOMER  T.  BONE, 
/s/  WALTER  L.  POPE, 

Judges  U.  S.  Court  of  Appeals 
for  the  Ninth  Circuit. 

[Endorsed]:     Filed  Nov.  2,  1949. 
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JURISDICTION 


The  jurisdiction  of  the  District  Court  is  con- 
ferred by  the  provisions  of  Section  903,  Title  8,  U.S.C. 
(The  Nationality  Act  of  1940,  Section  503). 


STATEMENT 

This  is  an  appeal  from  a  judgment  of  dismissal 
(R.  18)  entered  on  the  29th  day  of  July,  1949. 

Notice  of  appeal  was  filed  September  23,  1949, 
(R.  20)  but  no  bond  for  costs  on  appeal  was  filed. 

The  record  on  appeal  was  filed  in  the  District 
Court  October  20,  1949,  (R.  36)  and  in  this  Court 
October  24,  1949,  appellant  having  theretofore  and 
on  January  16,  1950,  obtained  an  order  of  this  Hon- 
orable Court  to  file  typewritten  record  on  appeal. 
That  typewritten  record  was  filed  with  the  Clerk  of 
this  Court  on  October  24,  1949,  and  four  copies  for- 
warded to  the  United  States  Attorney  at  Seattle, 
Washington,  February  17,  1950,  and  received  Febru- 
ary 20,  1950. 

Appellant's  typewritten  brief  was  served  upon 
the  United  States  Attorney  by  air  mail  March  21, 
1950,  and  was  received  at  Seattle,  Washington,  March 
22,  1950. 

THE  RULES  REQUIRE: 

That  bond  for  costs  on  appeal  (Rule  73c)  be 
filed  with  the  notice  of  appeal.  No  bond  for  costs 
was  so  filed. 


8 

MOTION  TO  DISMISS  APPEAL 

Appellee  moves  that  the  appeal  herein  be  dis- 
missed for  failure  of  appellant  to  file  a  cost  bond  at 
the  time  of  filing  notice  of  appeal  or  at  all. 

ARGUMENT  ON  MOTION  TO  DISMISS  APPEAL 

It  is  provided  by  Rule  73(c)  Federal  Rules  of 
Civil  Procedure  as  follows: 

"Unless  a  party  is  exempted  by  law,  a  bond 
for  costs  on  appeal  shall  be  filed  with  the  notice 
of  appeal.  The  bond  shall  be  in  the  sum  of  Two 
Hundred  and  Fifty  Dollars,  unless  the  court 
fixes  a  different  amount  *  *  *". 

No  such  bond  was  filed  with  the  notice  of 
appeal. 

This  being  a  requirement  of  the  appeal  itself, 
and  this  court  as  well  as  other  appellate  courts  hav- 
ing heretofore  held  that  the  timely  filing  of  the  no- 
tice of  appeal  is  mandatory  and  jurisdictional,  it 
would  seem  to  follow  that  the  requirement  of  security 
for  costs  on  appeal  is  likewise  mandatory  and  juris- 
dictional. 

National  Union  of  Marine  Cooks  &  Stewards  v. 
Matson  Nav.  Co.,  171  F.   (2),  179   (9  Cir.). 

No  bond  having  been  filed  within  the  time  fixed 
by  the  rule,  it  is  respectfully  submitted  that  the  ap- 
peal be  dismissed. 
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Without  waiving  the  foregoing  motion  to  dis- 
miss, but  insisting  thereon,  we  will  proceed  to  the 
merits. 

PRELIMINARY    STATEMENT 

The  complaint  in  this  cause,  brought  under  the 
provisions  of  Section  503  of  the  Nationality  Act  of 
1940  (T.  8,  Sec.  903  U.S.C.A.),  was  filed  August 
14,  1948,  (R.  2)  and  after  issue  joined  was  set  for 
trial  July  22,  1949,  but  continued  to  July  28,  1949, 
on  the  oral  motion  of  counsel  for  appellant.    (R.  33) 

The  complaint  alleges  that  plaintiff  is  a  citizen 
of  the  United  States,  born  at  Shelton,  Washington, 
November  24,  1919.  That  he  is  a  permanent  resident 
of  the  County  of  King,  State  of  Washington.  That 
in  1938,  while  a  minor,  he  went  to  Japan  to  further 
his  education  and  that  ten  years  later,  to-wit,  in  Feb- 
ruary, 1948,  he  desired  to  return  to  the  United  States. 
That  he  applied  for  a  passport  at  the  United  States 
Consulate  at  Yokohama,  Japan,  and  on  March  4,  1948, 
his  application  was  rejected  on  the  ground  that  he  was 
no  longer  a  citizen  or  national  of  the  United  States 
because  of  his  naturalization  as  a  Japanese  citizen  in 
1943.  The  complaint  admits  that  in  19J^3  he  became 
a  Japanese  citizen.    (R.  3) 

As  appears  from  the  original  exhibit  transmitted 


to  this  court  by  virtue  of  the  order  of  the  trial  court 
(R.  32)  dated  October  14,  1949,  appellant  was  born 
at  Shelton,  Washington,  on  November  24,  1919,  of 
Japanese  parents.  He  was  registered  at  the  Ameri- 
can Consular  office  at  Tokio,  Japan,  from  April  14, 
1939,  until  November  24,  1940.  On  December  1,  1940, 
he  again  applied  for  registration  as  an  American  citi- 
zen, which  application  was  approved,  but  limited  in 
validity  to  July  12,  19J^1. 

He  failed  and  neglected  to  take  any  further  ac- 
tion with  the  American  Consular  officers  in  Japan 
until  after  hostilities  had  ceased. 

On  March  25,  1943,  and  while  this  country  was 
at  war  with  the  Imperial  Government  of  Japan,  ap- 
pellant was  ymturalized  as  a  Japanese  citizen. 

On  March  4,  1948,  almost  five  years  after  re- 
nouncing his  American  citizenship  for  Japanese  citi- 
zenship, appellant  applied  to  the  American  Consular 
office  at  Yokohama,  Japan,  for  a  passport,  which  was 
refused  because  of  the  act  of  appellant  in  renounc- 
ing his  American  citizenship  in  1943  and  acquiring 
that  of  the  Japanese  Empire.  It  is  therefore  a  little 
difficult  to  see  how,  after  an  absence  of  ten  years,  it 
could  under  any  circumstances  be  successfully  claimed 
by  appellant  that  he  would  be  entitled  to  the  privileges 
granted  by  the  provisions  of  Section  903,  Title  8, 
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U.S.C.,  which  authorizes  a  certificate  of  identity  en- 
titling one  in  a  foreign  country  to  admission  to  the 
United  States  for  the  purpose  of  prosecuting  a  suit  to 
determine  his  nationality  under  the  facts  pleaded  in 
his  complaint. 

It  is  fair  to  assume  under  the  admitted  facts  that 
after  Pearl  Harbor  appellant  was  employed  in  fur- 
therance of  and  for  the  Japanese  war  effort  against 
the  United  States. 

STATEMENT  OF  THE  CASE 

The  complaint  in  this  case  was  filed  in  the  Dis- 
trict Court  August  4,  1948,  (R.  2).  The  answer  was 
filed  February  11,  1949  (R.  5).  In  due  course  and 
on  May  3,  1949,  order  was  entered  for  assignment 
May  31,  1949.  The  cause  was  transferred  from 
Judge  Bowen's  calendar  to  the  calendar  of  Judge 
Black  on  June  2,  1949,  and  placed  on  the  call  calen- 
dar for  June  3,  1949,  at  10:00  A.  M.  On  June  3, 
1949,  the  case  was  set  for  trial  July  22,1949,  at  10:00 
A.  M.  July  21,  1949,  trial  date  was  continued  to  July 
28,  1949,  on  oral  motion  of  plaintiff  (appellant) 
(R.  33). 

On  the  trial  date  designated  the  appellant  was 
represented  by  one  of  his  counsel,  William  Y.  Mimbu, 


of   Seattle,   and   the    trial   was   commenced   in    this 
manner  : 

"THE  COURT:  The  Court  will  now  consider 
the  cause  of  Kiyoshi  Kawaguchi,  the  plaintiff, 
versus  George  C.  Marshall,  as  Secretary  of 
State,  defendant,  Cause  No.  2068. 

MR.  MIMBU:  Your  honor,  in  both  of  these 
cases  George  C.  Marshall  was  named  originally 
as  Secretary  of  State,  and  I  would  like  to  make 
an  oral  motion  to  substitute  Dean  Acheson  for 
George  C.  Marshall,  as  Secretary  of  State. 

THE  COURT:  Any  reason  such  motion  should 
not  be  granted? 

MR.  BELCHER:    No.    (R.  23) 

THE  COURT:  The  motion  for  substitution  in 
Cause  No.  2068  is  granted.  The  motion  for 
substitution  of  Mr.  Acheson  for  Mr.  Marshall 
is  granted  in  Cause  No.  2154." 

Counsel  for  appellant  then  stated  that  counsel 
from  Los  Angeles  had  sent  an  affidavit  which  was 
filed  that  day  (July  28,  1949)  for  a  continuance.  To 
this  request  the  Court  replied:    (R.  25) 

"THE  COURT:  Both  this  Cause  2068  and  Cause 
2154  were  set  for  trial  some  time  ago.  The 
court  was  advised  by  Mr.  Bell,  the  clerk,  that 
he  had  communicated  with  Mr.  Mimbu,  one  of 
the  attorneys  for  the  plaintiff,  and  Mr.  Mim- 
bu's  only  request  was  that  both  cases  be  set 
for  the  same  date.  The  court  did  set  both 
cases  for  the  same  date.  And  for  what  date 
was  that,  Mr.  Bell? 

MR.  BELL:  The  trial  date  was  originally  set 
for  July  22. 
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THE  COURT :  It  was  set  for  July  22.  The  court 
had  not  even  a  hint  that  neither  case  would  not 
be  tried  until  one  week  ago.  At  that  time  the 
Court,  probably  in  error,  struck  Cause  2154 
from  the  trial  calendar  and  placed  it  on  the 
assignment  calendar  for  this  morning.  The 
court  further,  perhaps  in  error,  continued 
Cause  2068  from  July  22,  the  date  for  which 
it  was  set,  until  today,  making  clear,  how- 
ever, to  counsel  that  as  far  as  Cause  2068  was 
concerned,  we  expected  it  to  be  tried  today.  I 
said  the  court  may  have  been  in  error  in  that 
the  court  probably  on  the  state  of  the  record 
should  have  insisted  that  these  cases  be  tried 
on  July  22,  1949,  in  accordance  with  the 
setting. 

I  may  say  that  while  it  may  be  the  law  that 
that  the  plaintiff  in  Cause  2154  did  lose  his 
citizenship,  the  court  recognizes  more  per- 
suasion in  the  position  of  one  who  contends 
that  voting  in  a  foreign  election  was  not  real- 
ized by  him  to  cancel  his  American  citizenship 
than  the  contention  of  another  plaintiff  that 
his  being  naturalized  as  a  Japanese  citizen  was 
not  realized  as  terminating  his  American  citi- 
zenship. There  was  a  period  in  this  country 
when  a  woman  who  married  in  the  United 
States  an  individual  residing  in  the  United 
States,  but  not  admitted  to  American  citizen- 
ship, lost  her  American  citizenship  although 
she  was  born  in  the  United  States,  lived  all  her 
life,  and  continued  to  live  here  after  her  mar- 
riage, too,  although  she  did  not  realize  she  was 
losing  her  citizenship.  In  comparison  with 
that  situation,  it  may  be  that  one  who  voted 
in  a  foreign  election  should  have  to  be  judged 
to  have  forfeited  his  American  citizenship.  But 
in  any  event,  because  I  have  a  sympathy  for 
one   in   the   predicament   of  the   plaintiff   in 
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Cause  Xo.  2154.  I  will  endeavor  to  give  plain- 
tiff in  that  cause  a  date  for  trial  not  earlier 
than  about  October  of  this  year.  But  in  Cause 
206S  it  seems  to  me  that  the  court  is  not  jus- 
tified in  grantine  a  further  continuance." 
(R.  26-27  i 

Appellant,  after  the  court's  ruling  and  ordering 
the  trial  to  priocrd.  C'ffered  no  evidence,  and  the  ap- 
pellee, in  support  of  the  affirmative  defenses  set  up 
in  his  answer  offered  in  evidence  a  duly  certified  copy 
of  the  records  of  the  State  Department  as  Exhibit 
"A",  which  was  admitted  in  evidence. 

"THE    COURT:     Any  objection   to   defendant's 

Exiiibit  'A'  for  identification? 

MR.  MIMBU:    Xo  objection. 

THE  COURT:   Exhibit  'A'  admitted."  i  R.  29) 

Then  followed: 

"MR.  MIMBU:  If  your  Honor  please,  in  check- 
ing this  over.  I  think  the  fact  remains  that  the 
plaintiff  has  no:  been  funiished  with  certifi- 
ca:r  jf  :':;-r.:::y.  wnich  has  been  requested. 
Frar.r'ly.  •,v::r.out  the  plaintiff  present,  we 
ha''c  :".:  rvi:;rr.:e  :o  present  to  the  court.  The 
or.-v  a^:rra:ivr  v.r  have  is  to  take  a  non-suit. 
if  that  can  be  pemiitted:  and  we  request  a  non- 
suit be  entered  in  this  case. 

MR.  BELCHER:    I  think  the  motion  is  too  late. 

THE  COURT:    You  move  for  a  non-suit? 

MR.  MIMBU:   Yes. 

MR.  BELCHER;    I  think  the  motion  is  too  late. 
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THE  COURT:  I  think  the  motion  for  non-suit 
should  be  and  it  is  denied."    (R.  30) 

THE  COURT:  The  plaintiff  in  this  action  is 
not  entitled  to  relief.  His  action  is  dismissed. 
(R.  31) 

SUMMARY  ARGUMENT 

The  trial  court  did  not  abuse  its  discretion  in  the 
denial  of  the  motion  for  continuance  made  at  the  hour 
and  on  the  date  the  case  was  regularly  set  for  trial. 

Rule  40,  Local  Rules  of  Civil  Procedure  of  the 
United  States  District  Court  for  the  Western  District 
of  Washington  provides: 

*' Absence  of  Parties  when  case  is  called. 

When  an  action  is  regularly  called  for  trial 
or  hearing,  if  either  party  fail  to  appear,  the 
party  appearing  may,  unless  the  court  otherwise 
direct,  proceed  with  the  trial  or  hearing  and  take 
either  a  dismissal  of  the  cause  or  such  verdict 
or  judgment  as  may  be  proper  upon  the  evidence." 

The  Federal  Rules  of  Civil  Procedure  provide 
for  the  taking  of  depositions  in  foreign  countries 
(Rule  28b)  and  although  counsel  knew  more  than  six 
months  before  the  trial  date  that  the  Consul  General 
in  Japan  would  not  issue  the  certificate  of  identity 
applied  for,  no  effort  was  made  to  take  appellant's 
deposition.  The  sole  idea  has  been  to  get  appellant 
into  the  United  States. 
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An  examination  of  the  applicable  statute  which 
entities  one  in  a  foreign  country  claiming  American 
nationality  to  a  certificate  of  identity  specifically 
provides : 

"  *  *  *  and  from  any  denial  of  an  application 
for  such  certificate,  the  applicant  shall  be  en- 
titled to  appeal  to  the  Secretary  of  State,  who, 
if  he  approves  the  denial  shall  state  in  writing 
the  reasons  for  his  decision." 

There  is  no  showing  whatever,  that  appellant  has 
availed  himself  of  this  administrative  remedy. 

Neither  did  the  District  Court  abuse  its  discre- 
tion in  denying  appellant's  motion  for  a  non-suit  at 
the  close  of  the  case,  because  such  motion  was  not 
timely  made,  and  there  was  an  entire  lack  of  dili- 
gence, both  in  seeking  a  continuance  and  in  moving 
for  a  voluntary  dismissal. 

On  dismissal,  the  Rules  of  Civil  Procedure  by 
Rule  52(a)  require  findings  of  fact. 

I. 

IT  WAS  NOT  AN  ABUSE   OF  DISCRETION  TO   DENY 
APPELLANT'S  REQUEST  FOR  A  CONTINUANCE. 

The  record  clearly  shows  that  counsel  for  ap- 
pellant knew  when  the  action  was  commenced  in  1948 
the  reason  a  passport  was  refused  was  appellant's 
previous  renunciation  of  his  American  citizenship, 
because  it  is  alleged  in  paragraph  V  of  the  complaint 
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(R.  2)  that  appellant  was  registered  at  birth  by  his 
parents  with  the  Japanese  Consulate.  That  in  1939 
while  still  in  Japan,  appellant  rescinded  his  Japanese 
nationality  and  four  years  later ,  in  1943  he  resumed 
his  Japanese  citizenship. 

The  record  further  shows,  by  the  affidavit  o:^ 
Mr.  Wirin,  filed  the  day  of  the  trial,  July  28,  1949, 
(R.  8)  that  for  nearly  a  year  before  the  trial  date, 
counsel  knew  the  reason  for  the  refusal  of  the  State 
Department  to  grant  appellant  a  passport  and,  to  use 
counsel's  own  language: 

*****  both  plaintiff  and  affiant  as  his  coun- 
sel took  steps  seeking  the  return  of  plaintiff  to 
the  United  States  for  the  purpose  of  testifying 
in  the  above  entitled  case.  *  *  *" 

It  says  nothing  whatever  about  appealing  to  the  Sec- 
retary of  State. 

The  affidavit  further  goes  on  with  hearsay  and 
has  attached  what  purport  to  be  copies  of  certain  let- 
ters written  by  counsel  to  the  United  States  Consul 
and  purported  answers  by  the  United  States  Consul 
to  counsel  in  Los  Angeles,  California. 

While  the  complaint  was  filed  in  August,  1948, 
(R.  2)  it  was  not  until  January,  1949,  a  period  of  five 
months,  that  counsel  even  made  inquiry  as  to  the 
status  of  appellant's  application  to  the  Consulate  for  a 
certificate  of  identity  to  enable  appellant  to  return  to 
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the  United  States  to  testify.  The  affidavit  of  counsel 
shows  further  that  he  waited  another  six  months 
(until  July  5,  1949)  (R.  9)  before  he  made  further 
inquiry  of  the  Consulate. 

This,  we  assert,  shows  an  utter  lack  of  diligence 
upon  the  part  of  counsel.  Surely  during  all  of  this 
time  application  could  have  been  made  to  the  court 
to  take  the  deposition  of  appellant  in  Japan  either 
orally  or  on  written  interrogatories,  yet  no  such  ap- 
plication was  made.  No  doubt  appellant's  testimony, 
if  taken  would  be  self-serving  and  to  the  effect  that 
he  did  not  intend  to  renounce  his  American  citizen- 
ship when  he  actually  did  so  and  in  the  very  nature 
of  things  would  be  required  to  do  so  in  order  to  be- 
come a  naturalized  Japanese  citizen,  the  acquisition 
of  which  appellant  admits  in  his  complaint.  At  least 
some  corroborating  evidence  would  be  necessary,  yet 
no  claim  is  made  that  it  was  counsel's  intent  to  have 
other  witnesses  resident  in  Japan  present  were  ap- 
pellant to  come  to  the  United  States  for  the  purpose 
of  offering  this  self-serving  testimony  which  undoubt- 
edly would  be  rejected,  on  objection,  as  self  serving. 

No  affidavit  has  been  filed  herein  signed  by  ap- 
pellant setting  forth  any  activity  on  his  part  seek- 
ing to  acquire  the  necessary  certificate  of  identity  to 
enable  him  to  come  to  the  United  States  to  prosecute 
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his  claim  to  American  citizenship  except  in  October, 
1948.  All  we  have  is  the  hearsay  affidavit  of  Mr. 
Wirin.  (R.  8)  Certainly  this  affidavit  alone  cannot 
be  seriously  taken  as  worthy  of  consideration  by  the 
trial  court  in  passing  upon  the  application  for  a  con- 
tinuance. 

ARGUMENT 

The  provisions  of  Section  503  of  the  Nationality 
Act  of  1940  (8  U.S.C.A.  903)  do  not  go  to  the  extent 
of  entitling  a  person  in  a  foreign  country  who  admits 
in  his  pleading  (R.  3,  par.  V  of  complaint)  that  he 
is  an  alien,  to  a  certificate  of  identity  which  would 
entitle  him  to  come  to  the  United  States  for  the  pur- 
pose of  explaining  his  reason  for  renouncing  his 
American  citizenship.  That  is  precisely  what  the  com- 
plaint filed  herein  seeks  to  do  and  asks  our  Ameri- 
can courts  to  forgive  appellant  and  restore  him  to  that 
which  he  renounced  at  a  time  when  this  country  was 
in  mortal  combat  with  the  Empire  for  which  he  for- 
sook his  American  birthright. 

Where  a  native-born  citizen  of  the  United  States 
expatriates  himself,  he  is  no  longer  a  citizen  of  this 
country,  but  an  alien. 

Reynolds  v.  Raskins  (1925)  9  F.  (2d),  473; 

Savorgnan  v.  United  States  (Jan.  9,  1950),  338 
U.S.  491. 
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II. 

IT  WAS  NOT  AN  ABUSE  OF  DISCRETION  FOR  THE 
TRIAL  COURT  TO  DENY  APPELLANT'S  MOTION  FOR 
NON-SUIT  AFTER  THE   CASE   WAS  CLOSED. 

Counsel  for  the  appellant  when  the  case  was 
called  for  trial  opened  the  case  for  appellant  by  mov- 
ing to  substitute  Dean  Acheson  as  defendant  in  place 
of  George  C.  Marshall,  former  Secretary  of  State. 
Then  presented  orally  a  motion  for  continuance  based 
upon  the  hearsay  affidavit  of  A.  L.  Wirin  of  Los  An- 
geles, California  —  one  of  counsel  for  appellant. 
(R.  23-25) 

The  Court  denied  the  motion.  (R.  27)  Appel- 
lant's counsel  apparently  being  content  to  rest  on  his 
motion  for  a  continuance,  offered  no  evidence. 

Appellee  offered  only  a  copy  of  the  record  be- 
fore, and  certified  by,  the  State  Department,  Ex.  A., 
and  rested.  (R.  28)  Whereupon,  Mr.  Mimbu  of  coun- 
sel for  appellant  made  what  may  be  termed  a  motion 
for  non-suit  (R.  29),  which  upon  objection  as  coming 
too  late  (R.  30)  was  by  the  court  denied. 

The  denial  of  a  motion  for  non-suit,  under  the 
circumstances  herein  set  forth,  is  not  an  abuse  of 
discretion. 

Rule  41(b)  provides  for  involuntary  dismissal 
as  follows: 
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"For  failure  of  plaintiff  to  prosecute  *  *  * 
a  defendant  may  move  for  dismissal  of  an  ac- 
tion *  *  *:' 

Rule  52  —  R.C.P.  provides: 

"In  all  actions  tried  upon  the  facts  without 
a  jury,  *  *  *  the  court  shall  find  the  facts  spe- 
cially and  state  separately  its  conclusions  of  law 
thereon  and  direct  the  entry  of  the  appropriate 
judgment;  *  *  *" 

The  courts  have  construed  those  rules  in  the  fol- 
lowing cases: 

Young    v.    United    States,    111    F.    (2d),    823, 
(9  Cir.); 

Gary  Theatre  Co.  v.  Columbia  Pictures  Corp., 
120  F.  (2d),  891,  892,  (7  Cir.); 

Allred  v.  Sasser,  170  F.  (2d),  233,  (7  Cir.). 

In  the  instant  case  appellant  offered  no  evidence 
and  after  appellee  had  offered  his  evidence,  the  mo- 
tion for  a  non-suit  was  made. 

Rule  41(c)  provides,  inter  alia: 

"  *  *  *  A  voluntary  dismissal  by  the  claimant 
alone  pursuant  to  paragraph  (1)  of  subdivision 
(a)  of  this  rule  shall  be  made  *  *  *  before  the 
introduction  of  evidence  at  the  trial  or  hearing." 

Hence,  our  claim  that  the  motion  came  too  late. 
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ARGUMENT  IN  ANSWER  TO  APPELLANT 

The  burden  of  appellant's  argument  on  his  first 
point  is  that  irrespective  of  lack  of  diligence  on  his 
part,  it  was  an  abuse  of  discretion  for  the  trial  court 
to  deny  his  application  for  a  continuance  based  upon 
the  hearsay  affidavit  of  one  of  his  counsel,  which 
application  was  not  made  until  the  hour  of  the  day 
on  which  the  case  had  been  definitely  set  for  trial 
after  one  continuance  had  theretofore  been  granted. 

The  granting  or  denial  of  a  motion  for  contin- 
uance rests  in  the  sound  discretion  of  the  court. 

Girard  Trust  Co.  v.  Amsterdam,  et  al,  128  F. 
(2d),  376. 

It  is  admitted  that  the  granting  or  refusing  of 
a  continuance  rests  in  the  sound  discretion  of  the 
court,  and  to  entitle  a  party  to  a  review,  the  party 
aggrieved  must  show  conclusively  an  abuse  of  that 
discretion.  This,  we  assert,  appellant  has  not  done, 
and  the  cases  cited  by  appellant  to  this  point  as  ap- 
plied to  the  situation  in  the  instant  case  are  wholly 
inapplicable. 

There  might  be  merit  in  the  contention  had  dili- 
gence been  shown. 

The  record  in  this  case  shows  clearly  an  entire 
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lack  of  diligence  upon  the  part  of  appellant  and  his 
counsel. 

It  is  admitted  by  appellant  in  his  complaint  that 
after  going  to  Japan  he  renounced  his  American  citi- 
zenship and  became  a  Japanese  citizen,  therefore  he, 
at  the  time  of  the  filing  of  his  complaint,  was  an 
alien  and  the  statute  whose  provisions  are  sought  to  be 
invoked  does  not  apply  to  aliens.  What  appellant 
sought  to  do  was  to  obtain  a  certificate  of  identity 
from  the  Consul  General  of  the  United  States  in 
Japan  entitling  him  to  come  to  the  United  States  for 
the  purpose  of  attempting  to  convince  the  court  in  this 
country  that  he  had  no  intention,  when  he  became 
a  Japanese  citizen  by  naturalization,  to  renounce  his 
American  citizenship,  but  the  Consul  General,  in  full 
possession  of  the  facts,  refused  and  neglected  to  issue 
such  certificate,  consequently,  as  long  as  this  certifi- 
cate of  identity  could  not  be  obtained,  the  appellant 
could  never  be  admitted  to  the  United  States  and  he 
must  rely  upon  evidence  other  than  his  own  and, 
since  the  application  for  continuance  was  based  solely 
on  the  inability  of  appellant  to  be  physically  present 
in  a  United  States  Court,  in  the  absence  of  any  show- 
ing that  other  witnesses  whose  testimony  may  be  of 
value  in  determining  intent,  wherein  can  it  be  said 
the  court  abused  its  discretion? 
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A  peculiar  thing  about  this  case  is  the  entire 
lack  of  any  showing  that  appellant  himself  is  mak- 
ing any  of  the  contentions  advanced  with  reference 
to  his  intent.  He  did  not,  nor  did  anybody  in  his  be- 
half, verify  the  complaint.  He  did  not  make  any 
affidavit  concerning  his  attempt  to  secure  the  neces- 
sary certificate  of  identity  after  the  complaint  was 
filed  in  the  District  Court  in  August,  1948,  although 
one  of  his  counsel  says  in  his  affidavit  that  he  sent 
appellant  a  certified  copy  thereof  for  presentation 
to  the  American  Consul  in  Japan.  On  the  other  hand, 
there  is  contained  in  Exhibit  "A"  an  affidavit  by 
appellant  dated  October  11,  1948,  in  which  appellant 
gave  as  his  reason  for  his  renunciation  of  his  Ameri- 
can citizenship  and  acquisition  of  Japanese  citizen- 
ship the  purpose  of  bringing  himself  within  the  eligi- 
bility requirements  for  certain  employment  in  Japan. 
He  admits  that  his  decision  to  become  a  citizen  of 
Japan  was  made  after  having  been  refused  only  one 
position  and  that  he  had  made  no  effort  to  apply  for 
any  other  positions. 

Appellant  was  granted  Japanese  citizenship 
March  25,  1943,  which  was  six  months  before  his 
graduation  from  Waseda  University.  It  would  there- 
fore appear  that  employment  requirements  were  not 
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the  direct  and  immediate  cause  for  his  application  for 
Japanese  citizenship. 

The  case  of  Royster  v.  Tederle,  128  F.  (2d)  197, 
cited  by  appellant  at  page  10  of  his  brief  is  not  in 
point  here  because  that  was  an  action  against  a  man 
in  military  service  at  the  time  of  the  institution  of 
the  action  and  there  was  specific  statutory  authority 
for  the  granting  of  a  continuance  under  Sec.  103  of 
the  Soldier's  and  Sailor's  Civil  Relief  Act  —  50 
U.S.C.A.  App.  Sec.  513. 

Counsel  argue  in  this  case  that  appellant  was  in 
no  wise  "negligent  in  failing  to  attend  the  trial." 

Can  it  be  said  he  was  diligent  when  he  made 
no  attempt  to  have  his  deposition  taken?  We  say  not. 
In  any  event  it  is  not  a  question  of  negligence,  it  is 
a  question  of  diligence. 

It  is  further  argued  that  he  had  a  right  to  be 
present  at  the  trial.  This,  we  deny.  He  is  an  alien 
by  his  own  admission  and  this  statute  has  no  appli- 
cation to  aliens.  When  the  American  Consul  in  Japan 
refused  him  a  passport,  and  thereafter  refused  or 
failed  to  issue  a  certificate  of  identity,  he  had  the 
right  to  appeal  to  the  Secretary  of  State,  which  he 
nowhere  alleges  he  did. 

Neither  the  cases  of  Acheson  v.  Murakami,  176 
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F.  (2d),  953,  nor  Perkins  v.  Elg,  307  U.S.,  325,  are 
authority  for  appellant's  contention. 

In  the  Murakami  case  there  was  involved  the 
imprisonment  of  a  Japanese  at  Tule  Lake  Concentra- 
tion Camp,  while  in  the  Elg  case  there  was  involved 
the  question  of  expatriation  of  a  minor  by  the  act 
of  the  parent. 

The  case  of  Doreau  v.  Marshall,  170  F.  (2d),  721, 
cited  by  appellant  although  brought  under  the  declara- 
tory judgment  act,  differs  from  the  instant  case  in 
that  there  Mrs.  Doreau  became  a  citizen  of  France, 
one  of  our  allies  in  World  War  II,  while  here  appellant 
became  a  citizen  of  Japan,  one  of  our  foes  and  with 
which  Empire  we  were  at  war  when  the  expatriation 
took  place. 

The  case  of  Podeau  v.  Acheson,  179  F.  (2d),  307, 
from  the  Second  Circuit,  is  likewise  distinguishable. 
There,  against  Podeau's  will  he  was  inducted  into  the 
Roumanion  Army  and  was  required  to  take  the  oath 
of  allegiance  to  the  King  of  Roumania,  while  here, 
the  appellant  was  under  no  such  compulsion,  but  was 
naturalized  in  Japan  for  the  purpose  of  securing  em- 
ployment in  Japan.  Podeau  on  the  one  hand,  as 
the  opinion  so  clearly  shows,  made  every  effort  pos- 
sible to  retain  his  American  citizenship,  while  the 
exact  opposite  is  true  of  the  appellant  here.    Between 
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the  time  of  the  expiration  of  his  registry  with  the 
American  Consul  in  Japan  in  July,  1941,  and  the 
date  of  cessation  of  hostilities,  no  attempt  was  made 
by  appellant  to  register  at  the  American  Consulate. 
In  fact  it  was  not  until  March  4,  1948,  that  he  took 
up  the  matter  with  the  consulate,  —  a  period  of  al- 
most seven  years. 

On  the  second  phase  of  appellant's  argument,  the 
denial  of  a  voluntary  non-suit,  we  respectfully  submit 
that  the  argument  made  is  equally  without  merit  and 
the  authorities  cited  and  relied  upon  do  not  sustain 
appellant's  contentions. 

CONCLUSION 

It  is  respectfully  submitted  that  the  appeal 
should  be  dismissed  for  failure  to  file  a  cost  bond. 
The  rule  applicable  to  appeals  in  forma  pauperis  are 
not  here  applicable  merely  because  this  court  per- 
mitted the  filing  of  a  typewritten  record  and  briefs. 

To  obtain  the  benefit  of  the  provisions  of  Sec- 
tion 1915,  Title  28,  U.S.C,  proceedings  in  forma  pau- 
peris, one  must  be  a  citizen  of  the  United  States. 
Johnson  v.  Nickoloff,  52  F.  (2d)  1074.  The  appellant 
admitting  he  became  a  naturalized  citizen  of  Japan 
when  that  Empire  was  at  war  with  the  United  States, 


23 

is  still  in  Japan,  certainly  is  not  entitled  to  use  our 
courts  without  posting  a  bond. 

In  the  event  this  contention  is  overruled,  we  re- 
spectfully submit  that  on  the  merits  the  judgment 
be  affirmed. 

Respectfully  submitted, 

J.  CHARLES  DENNIS 

United  States  Attorney 

JOHN  E.  BELCHER 

Assistant  United  States  Attorney 
Attorneys  for  Appellee 
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STATEMENT  OF  PLEADINGS  AND  FACTS 

Appellant  on  August  13,  1949  filed  in  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  Southern  Division,  his  petition  for  a  writ 
of  habeas  corpus,  asserting  that  his  sentence  was  void 
and  his  imprisonment  illegal.  (Tr.  1-22).  The  ap- 
pellant therein  challenged  the  legality  of  his  deten- 


tion  upon  the  grounds  that  Title  26  U.S.C.A.  145(b) 
with  regard  to  acts  committed  by  appellant  as  de- 
scribed in  the  indictment,  being  in  conflict  with  other 
subdivisions  of  said  section,  was  repealed  thereby. 
(Tr.  18). 

Appellant  with  his  petition  filed  an  affidavit  of 
bias  and  prejudice  on  the  part  of  the  District  Judge 
against  the  appellant.    (Tr.  23-27). 

The  District  Court  on  August  18,  1949  issued 
its  order  denying  appellant  relief  upon  his  affidavit 
of  prejudice  and  directing  appellee  to  show  cause  on 
August  24,  1949  in  the  matter  of  the  detention  of 
appellant.    (Tr.  28-32). 

To  the  order  to  show  cause  appellee  on  August 
19,  1949  filed  his  Answer  and  Return  (Supp.  Tr. 
1-3)  and  produced  in  court  the  body  of  appellant 
at  the  time  of  hearing  on  August  24,  1949.  (Tr.  33). 

Thereafter  the  District  Court  made  and  entered 
its  findings  of  fact  and  conclusions  of  law  (Tr. 
33-38);  and  based  thereon  an  order  denying  appel- 
lant's petition  and  dismissing  the  action  was  entered 
in  this  cause  (Tr.  39-40).  From  that  final  order,  the 
appellant  has  been  permitted  to  appeal  in  forma  pau- 
peris. (Tr.  41-50)  in  this  cause  Dkt.  No.  1270  be- 
low, and  denied  such  permission  in  Docket  No.  1269 
below.    (Tr.  51-69). 


The  facts  material  to  a  determination  of  appel- 
lant's right  to  discharge  from  present  confinement 
as  disclosed  in  the  record,  may  be  summarized  as 
follows : 

An  indictment  containing  four  counts  for  vio- 
lation of  26  U.S.C.A.  Sec.  145  (b)  was  returned  in 
the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division  on  Febru- 
ary 16,  1949  against  appellant  for  false  reporting  of 
income  tax  with  intent  to  defeat  and  evade  the  tax 
due  to  the  United  States.  The  appellant  plead  guilty 
to  Count  2  which  involved  a  return  for  1945,  and 
the  other  counts  were  dismissed. 

Appellant  was  sentenced  on  March  2,  1949,  to  a 
term  of  five  years  imprisonment  and  to  pay  costs  of 
$50.00  and  was  received  at  the  United  States  Peni- 
tentiary, McNeil  Island,  Washington  on  April  27, 
1949,  where  he  is  now  confined  pursuant  to  said  judg- 
ment and  commitment.    (Tr.  34). 

Appellant  has  reputedly  sought  relief  by  way  of 
motion  to  vacate  the  judgment,  filed  with  the  trial 
court,  as  well  as  sought  relief  in  other  petitions  and 
on  other  grounds  presented  to  the  District  Court  from 
which  this  appeal  is  taken.    (Tr.  8  - 10). 

The  appellant  at  time  of  hearing  having  by  way 
of  oral  traverse  admitted  all  the  factual  allegations 


of  the  return,  the  District  Court  found  "that  there 
is  no  issue  of  fact  in  this  matter  before  the  court,  and 
petitioner  does  not  contend  there  is".    (Tr.  33-38). 

QUESTION  PRESENTED 

Is  it  within  the  scope  of  review  on  habeas  corpus 
to  determine  between  whether  the  sentence  of  ap- 
pellant can  be  sustained  under  Section  145(b)  of  the 
Internal  Revenue  Code  or  under  Section  3616? 

ARGUMENT  AND  AUTHORITIES 

The  statute,  under  which  the  indictment  was  re- 
turned. Title  26,  U.S.C.A.,  145(b)  reads  in  pertinent 
part  as  follows: 

"  *  *  *,  and  any  person  who  wilfully  attempts  in 
any  manner  to  evade  or  defeat  any  tax  imposed 
by  this  chapter  or  the  payment  thereof,  shall  in 
addition  to  other  penalties  provided  by  law,  be 
guilty  of  a  felony  and  upon  conviction  thereof, 
be  fined  not  more  than  $10,000,  or  imprisoned 
for  not  more  than  five  years,  or  both,  together 
with  the  costs  of  prosecution." 

Appellant,  however,  in  his  specifications  of 
Errors  (Appellant's  Brief  page  6)  prefers  the  pro- 
visions found  in  Title  26  U.S.C.A.,  Section  3616(a) 
and  (b)   which  in  pertinent  part  reads  as  follows: 

"Whenever  any  person  — 

(a)     False  returns.    Delivers  or  discloses  to  the 


collector  or  deputy  any  false  or  fraudulent  list, 
return,  account  or  statement,  with  intent  to  de- 
feat or  evade  the  valuation,  enumeration  or  as- 
sessment intended  to  be  made,  or 

/u\         ***** 

he  shall  be  fined  not  exceeding  $1000,  or  be  im- 
prisoned not  exceeding  one  year,  or  both,  at  the 
discretion  of  the  court,  with  costs  of  prosecu- 
tion." 

While  appellant^s  arguments  advanced  in  his 
brief  seem  to  have  somewhat  strayed  from*  the  points 
asserted  in  his  petition,  they  are  essentially  to  the 
point  that  145(b)   does  not  sustain  the  indictment. 

It  should  be  observed  that  appellant's  principal 
basis  for  his  contention  is  that  the  assessment  of  tax 
must  be  made  before  any  attempt  to  evade  or  defeat 
such  tax  can  properly  be  alleged,  and  that  the  indict- 
ment returned  in  1946  charging  fraud  in  a  re- 
turn for  1945,  prior  to  assessment  on  May  2,  1947 
would  be  ineffectual  under  the  provisions  of  said  sec- 
tion 145(b). 

Appellant  has  not  cited  any  decision  or  legal 
authority  for  his  position,  being  content,  perhaps,  to 
rely  upon  his  familiarity  with  the  statutes  involved 
through  his  previous  practice  as  an  accountant,  and 
the  study  of  such  law  in  that  conection,  to  which  he 
testified  at  time  of  hearing  in  the  District  Court,  as 
sufficient  authority  for  all  of  his  statements. 


The  court  decisions  do  not  appear  to  lend  support 
to  the  proposition  advanced  by  appellant  that  taxes 
may  not  be  evaded  by  an  act  committed  prior  to  their 
assessment. 

See  United  States  v.  Gold,  53  F.  Supp.  848;  and 
Auerbach  v.  United  States,  136  F.   (2d)  882. 

Unlike  appellant,  counsel  for  appellee  feel  no  im- 
mediate urge  or  need  for  delving  into  the  genealogy 
of  internal  revenue  provisions  and  would,  therefore, 
confine  their  observations  to  whether  or  not  the  relief 
sought  by  appellant  is  available  in  these  proceedings. 

In  the  case  of  Berkoff  v.  Humphrey,  159  F.  (2d) 
5,  involving  a  similar  question  of  statutes  applicable 
to  tax  matters,  the  court  after  observing  the  course 
of  criminal  proceedings  afforded  the  defendant,  at 
page  7,  had  this  to  say: 

"The  hearing  on  habeas  corpus  is  not  in  the  na- 
ture of  an  appeal  nor  is  it  a  substitute  for  the 
functions  of  the  trial  court.  This  is  true  as  to 
controverted  issues  of  fact  and  as  to  disputed 
issues  of  law  'whether  they  relate  to  the  suffi- 
ciency of  the  indictment  or  the  validity  of  the 
statute  on  which  the  charge  is  based.  These  and 
all  other  controverted  matters  of  law  and  fact 
are  for  the  determination  of  the  trial  court'. 
Henry  v.  Henkel,  235  U.S.  219,  229,  35  S.  Ct. 
54,  57,  59  L.Ed.  203.  'It  is  fundamental  that  a 
court  upon  which  is  conferred  jurisdiction  to  try 
an  offense  has  jurisdiction  to  determine  whether 
or  not  that  offense  is  charged  or  proved.   Other- 
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wise  every  judgment  of  conviction  would  be  sub- 
ject to  collateral  attack  and  review  on  habeas 
corpus  on  the  ground  that  no  offense  was  charged 
or  proved'.  Knewel  v.  Egan,  268  U.S.  442,  446, 
45  S.Ct.  522,  524,  69  L.Ed.   1036." 

"The  rule  requiring  resort  to  appellate  procedure 
when  the  trial  court  has  determined  its  own  jur- 
isdiction of  an  offense  is  not  a  rule  denying  the 
power  to  issue  a  writ  of  habeas  corpus  when  it 
appears  that  nevertheless  the  trial  court  was 
without  jurisdiction.  The  rule  is  not  one  defin- 
ing power  but  one  which  relates  to  the  appro- 
priate  exercise   of  power." 

*         *         *         * 

"But  it  is  equally  true  that  the  rule  is  not  so 
inflexible  that  it  may  not  yield  to  exceptional 
circumstances  where  the  need  for  the  remedy 
afforded  by  the  writ  of  habeas  corpus  is  ap- 
parent." 

And  upon  the  bases  of  the  question  of  which 
statute  would  be  applicable  in  that  instance,  the  court 
in  Berkoff  v.  Humphrey,  concluded: 

"No  exceptional  circumstances  called  for  the  is- 
suance of  the  Writ.  If  the  sentence  of  which 
appellant  complains  is  illegal,  it  should  be  va- 
cated by  the  court  which  entered  it  and  not  nulli- 
fied on  collateral  attack  by  a  court  of  coordinate 
jurisdiction.  See  Terrell  v.  Biddle,  8  Cir.  139  F. 
(2d)   32,  33." 

Th^  procedure  outlined  as  above  in  the  Berkoff 
case,  was  initiated  by  the  appellant,  but  he  has  been 
unwilling  to  await  the  orderly  processes  of  the  law, 
and  instead  has  set  in  motion  at  least  three  appeals 
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to  this  court  to  determine  the  legality  of  his  convic- 
tion. 

Notwithstanding  the  number  of  appeals  now 
prosecuted  by  the  appellant,  in  the  instant  appeal  the 
appellant  has  in  his  designation  and  brief  interposed 
an  assortment  of  claims  that  do  not  involve  his  right 
to  relief  in  these  proceedings. 

Appellant's  brief  also  seeks  to  involve  the  ques- 
tions of  illegal  search  and  seizure,  self -immunity,  and 
being  compelled  to  be  a  witness  against  himself  in  the 
matter  of  preliminary  investigations.  These  arq 
raised  for  the  first  time  in  the  appellate  court.  It  is 
appellee's  contention  that  appellant's  conviction  rests 
upon  a  voluntary  plea  of  guilty  and  not  upon  evidence 
obtained  through  search  and  seizure,  and  for  the 
further  reason  these  matters  are  not  at  issue  in  these 
proceedings. 

See  Harlan  v.  McGourin,  218  U.S.  442; 
Cash  V.  Huff,  142  F.   (2d)   60; 
Miller  v,  Hiatt,  141  F.  (2d)  690; 
Burrall  v.  Johnson,  134  F.  (2d)  614;  and 
Graham  v.  Squier,  132  F.  (2d)  681. 
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CONCLUSION 

For  the  foregoing  reasons,  it  must  be  contended 
the  decision  below  should  be  affirmed. 

Respectfully  submitted, 

J.  CHARLES  DENNIS, 

United  States  Attorney 

GUY  A.  B.  DOVELL, 

Assistant  United  States  Attorney 
Attorneys  for  Appellee. 
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Docket  No.  16845 

TWIN  OAKS  COMPANY, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 
1947 

Dec.  24 — Petition  received  and  filed.  Taxpayer 
notified.    Fee  iDaid. 

Dec.  29 — Copy  of  petition  served  on  General  Coun- 
sel. 
1948 

Feb.     3 — Answer  filed  by  General  Counsel. 

Feb.  3 — Request  for  hearing  in  Portland,  Oregon 
filed  by  General  Counsel. 

Feb.  6 — Notice  issued  placing  proceeding  on  Port- 
land, Oregon  calendar.  Service  of  an- 
swer and  request  made. 

Apr.    6 — Hearing  set  6/1/48  in  Portland,  Oregon. 

June    7 — Hearing   had   before   Judge   Johnson   on 
&  8 — merits   and  motion   of   S.    R.    Collins   to 

withdraw  as  counsel — motion  granted.  Ap- 
pearance of  Carl  E.  Da\4dson  and  Ralph 
R.  Bailey  as  counsel  filed  at  hearing.  Pe- 
titioner's l)rief  due  7/23/48.  Respondent's 
brief  9/3/48.  Petitioner's  reply  brief 
9/23/48. 

June  7 — Order  allowing  withdrawal  of  counsel  of 
record  for  x:)etitioner,  entered. 
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July  23— Transcript  of  hearing  6/7/48  filed. 

July  23— Transcript  of  hearing  6/8/48  filed. 

July  28 — Agreed  motion  for  extension  to  9/1/48  to 
file  brief,  filed  by  taxpayer.  7/28/48 
Granted. 

Aug.  24 — Brief    filed    ])y    taxpayer.     Copy    served 

8/25/48. 

Oct.  8 — Motion  for  extension  to  Nov.  19,  1948  to 
file  respondent's  brief  and  to  Dec.  20, 
1948  to  file  petitioner's  reply  brief  filed 
by  General  Counsel.  10/18/48.  Granted 

Nov.  18 — Motion  for  extension  to  Nov.  29,  1948 
to  file  brief  filed  by  General  Counsel. 
11/19/48  Granted. 

Dec.  3 — Motion  for  leave  to  file  the  attached  re])ly 
brief,  brief  lodged  filed  by  General  Coun- 
sel. 12/6/48  Granted  and  Served. 

Dec.  31— Motion  for  extension  to  2/15/49  to  file 
reply  brief  filed  by  taxpayer.  Motion 
granted. 

1949 

Feb.  11 — Reply  brief  filed  by  taxpayer.  Copy 
served. 

Mar.  23 — Memorandum  fimduigs  of  fact  and  opinion 
rendered.  Judge  Johnson,  Decision  will 
be  entered  under  Rule  50.   Copy  served. 

Apr.  19 — Motion  for  reconsideration  and  for  re- 
view by  entire  court,  filed  by  taxpayer. 
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Apr.  19 — Memorandum  in  support  of  above  motion 
filed  by  taxpayer. 

Apr.  25 — Petitioner's  motion  for  reconsideration  is 
denied. 

Apr.  26 — Order  denying  motion  for  full  court  re- 
view, entered. 

May  12 — Respondent's   computation  filed. 

May  16 — Petitioner's  computation  filed. 

May  18 — Hearing  set  June  15,  1949  on  settlement. 

June  15 — Hearing  had  before  Judge  Kern  on  set- 
tlement— continued  to  6/29/49. 

June  15 — Order  of  continuance  to  6/29/49  on  settle- 
ment, entered. 

June  29 — Hearing  had  before  Judge  Johnson  on  set- 
tlement— Held  C.  A.  V.  Appearance  of 
John  F.  Condon,  Jr.,  as  counsel  filed,  and 
affidavit  of  Carl  E.  Davidson. 

July  12— Transcript  of  hearing  6/29/49  filed. 

July  18 — Decision  entered.  Judge  Johnson,  Div.  10. 

Aug.  29 — Motion    to    fix    bond    in    the    amount    of 

$13,791.88. 

Aug.  30 — Order  fixing  bond  in  the  amount  of 
$14,000.00  entered. 

Sept.  16 — Petition  for  review  by  IT.  S.  Court  of  Ap- 
peals,  Ninth   Circuit,   filed   by   taxpayer. 

Sept.  16 — Statement  of  points  and  affidavit  of  serv- 
ice by  mail  thereon  filed  by  taxpayer. 
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Sept.  16 — Designation   of   record   with   affidavit   of 
service  by  mail  thereon  filed  by  taxpayer. 

Sept.  21 — Notice  of  filing  petition  for  review  with 
proof  of  service  thereon  filed. 

THE  TAX  COURT  OF  THE  UNITED  STATES 

Docket  No.  16845 
TWIN  OAKS  COMPANY, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiencies  set  forth  by 
the  Commissioner  of  Internal  Revenue  in  his  notice 
of  deficiency  (IT:90D:DLA),  dated  October  3, 
1947,  and  as  a  basis  of  its  proceeding  alleges  as  fol- 
lows : 

1.  The  petitioner  is  a  corporation  with  its  prin- 
cipal office  at  669  High  Street,  Eugene,  Oregon. 
The  returns  for  the  periods  here  involved  were 
filed  with  the  Collector  for  the  District  of  Oregon. 

2.  The  notice  of  deficiency  (a  coi3y  of  which  is 
attached  and  marked  Exhibit  A)  was  mailed  to  the 
petitioner  on  October  3,  1947. 

3.  The  taxes  in  controversy  are  income  taxes, 
declared  value  excess-profits  taxes  and  excess  profits 
taxes  for  the  calendar  years  1942,  1943,  and  1944, 
in  the  aggregate  amount  of  f 55,638.42,  and  penal- 
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ties  in  the  amount  of  $8,968.49,  or  a  total  of  $64,- 
606.91,  the  entire  amount  of  which  is  in  dispute. 

4.  The  determination  of  tax  set  forth  in  the  said 
notice  of  deficiency  is  based  upon  the  following  er- 
rors : 

(a)  The  Commissioner  erred  in  indicating  that 
conferences  were  held  on  March  28,  April  9,  and 
May  28,  1947,  with  respect  to  the  returns  of  the 
petitioner,  and  that  any  statements  were  made  with 
respect  thereto. 

(b)  The  Commissioner  erred  in  asserting  de- 
linquency penalties  for  the  years  1943  and  1944. 

(c)  The  Commissioner  erred  in  indicating  that 
the  capital  stock  of  petitioner  was  owned  in  equal 
proportions  by  John  J.  Rogers  and  Louis  C. 
Scharpf,  and  in  disregarding  for  Federal  income 
tax  purposes  a  partnership  known  as  Twin  Oaks 
Builders  Supply  Co.,  and  transactions  between  said 
partnership  and  petitioner. 

(d)  The  Commissioner  erred  in  inchiding  in  the 
taxable  income  of  the  petitioner  income  of  said  part- 
nership for  the  years  1942,  1943,  and  1944. 

(e)  The  Commissioner  erred  in  disallowing  a 
net  operating  loss  carry-over  from  the  year  1941. 

(f)  The  Commissioner  erred  in  computing  ex- 
cess profits  taxes  on  the  net  income  of  petitioner  for 
the  years  1943  and  1944,  and  in  asserting  deficien- 
cies in  income  taxes,  declared  value  excess-profits 
taxes,  and  excess  profits  taxes  for  the  years  1942, 
1943,  and  1944,  in  the  amounts  set  out  in  Exhibit 
A,  or  in  any  other  amounts. 
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5.  The  facts  upon  which  the  petitioner  relies  as 
a  basis  of  this  proceeding  are  as  follows : 

(a)  On  January  2,  1941,  the  stockholders  of  pe- 
titioner met  at  a  special  meeting  duly  and  legally 
called,  all  of  the  stockholders  being  present,  as  fol- 
lows : 

John  J.  Rogers  472     shares 

Eva   M.   Scharpf  436.7  shares 

Louis  C.  Scharpf  35.3  shares 

E.  R.  Bryson  2      shares 

Total  946.0  shares 


At  this  meeting  the  stockholders  voted  to  discon- 
tinue and  dispose  of  the  wholesale  and  retail  lumber 
and  building  supply  business  of  petitioner  and  to 
reduce  its  activities  to  those  of  a  holding  company, 
which  they  were  authorized  to  do  luider  petitioner's 
Articles  of  Incorporation,  retaining  certain  real 
estate,  fixtures  and  equipment  which  might  there- 
after be  leased;  and  to  change  the  corporate  name 
of  petitioner  to  Twin  Oaks  Company,  and  appro- 
priate resolutions  were  adopted  authorizing  the 
directors  to  proceed  forthwith  to  carry  out  tlie  pur- 
poses of  such  resolutions. 

(b)  At  a  meeting  of  the  Board  of  Directors  of 
l)etitioner  on  January  2,  1941,  following  the  meet- 
ing of  the  stockholders,  the  resolutions  of  the  stock- 
liolders  were  acknowledged  and  made  a  part  of  the 
])roceedings  of  tlie  directors,  and  in  addition  an 
offer  made  by  John  J.  Rogers,  Corabelle  M.  Rogers, 
Louis  C.  Scharpf  and  Eva  M.  Scharpf  to  acquire 
the  operating  assets,  and  assume  the  liabilities  of 
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petitioner  was  accepted,  and  by  an  appropriate  res- 
olution the  officers  of  petitioner  were  authorized 
and  directed  to  execute  on  behalf  of  petitioner  a 
lease  covering  the  lands,  buildings,  and  fixtures  and 
equipment  unto  the  purchasers  for  a  period  of  one 
year. 

(c)  Petitioner  thereupon  discontinued  the  busi- 
ness in  which  it  had  theretofore  engaged.  The  pur- 
chase price  of  the  operating  assets  was  in  due  course 
paid  and  petitioner  has  no  interest  in  the  lousiness 
or  profits  of  the  partnership  known  as  Twin  Oaks 
Builders  Supply  Co.  wdiich  the  Commissioner  seeks 
to  attribute  to  the  petitioner. 

(d)  Under  date  of  October  3,  1947,  the  Com- 
missioner addressed  notices  of  deficiency  to  John 
J.  Rogers  and  Louis  C.  Scharpf  wherein,  among 
other  things,  it  is  stated  that  "It  has  been  further 
determined,  therefore,  that  the  incomes  of  the  busi- 
ness conducted  under  the  name  of  Twin  Oaks  Build- 
ers Supply  Co.,  an  alleged  partnership,  for  the 
years  1942,  1943,  and  1944  which  were  reported  in 

the  returns  of (wife  of  taxpayer  addressed) 

.  .  .  .  are  taxable  to  you." 

(e)  The  Commissioner  has  thereby  determined 
that  Twin  Oaks  Builders  Supply  Co.  was  a  bona 
fide  partnership  as  between  John  J.  Rogers  and 
Louis  C.  Scharpf,  but  has  disallowed  the  partici- 
pation therein  of  their  respective  spouses,  and  has 
issued  notices  of  deficiency  based  upon  such  dis- 
allowances of  the  interest  of  the  respective  wives. 
Under  these  circumstances  it  is  believed  that  this 
same  income  of  Twin  Oaks  Builders  Supply  Co., 
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by  the  Commissioner's  o^Yn  admission,  caimot  be 
added  to  the  income  of  this  petitioner,  as  Com- 
missioner has  done  as  will  be  seen  from  Exhibit 
A  hereof. 

Wherefore,  the  petitioner  prays  that  this  Court 
may  hear  the  proceeding  and  determine  that  there 
are  no  deficiencies  in  Federal  income  taxes,  de- 
clared value  excess-profits  taxes,  or  excess  profits 
taxes  for  the  years  1942,  1943,  and  1944. 
/s/  SPENCER  R.  COLLINS, 

Counsel  for  the  Petitioner 

AFFIDAVIT 

State  of  Oregon, 
County  of  Lane — ss. 

John  J.  Rogers,  l)eing  duly  sworn,  says  that 
he  is  president  of  Twin  Oaks  Company,  an  Ore- 
gon corporation,  tlie  petitioner  above-named,  duly 
authorized  to  verify  the  foregoing  petition;  that 
he  has  read  the  foregoing  petition,  or  had  the 
same  read  to  him,  and  is  familiar  with  the  state- 
ments contained  therein,  and  that  the  statements 
contained  therein  are  true  except  those  stated  to 
be  upon  information  and  belief,  and  that  those 
he   believes  to   be   true. 

/s/  JOHN  J.  ROGERS, 

Subscribed  and  sworn  to  before  me  this  18th 
day  of  December,  1947. 

[Seal]         /s/  KATHERINE  P.  MARTIN, 
Notary  Public  for  Oregon 

My  Commission  Expires:  4/8/49. 
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EXHIBIT  A 

Treasury  Department 

Intenaal  Revenue  Service 

Seattle  1,  Washington 

October  3,  1947 

Office  of  Internal  Revenue  Agent  in  Charge, 
Seattle  Division,  305  A  1331  Third  Avenue 
Building. 

IT:90D:DLA 

Twin  Oaks  Company 
669  High  Street 
Eugene,  Oregon 

Gentlemen : 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  years  ended 
December  31,  1942,  December  31,  1943,  and  De- 
cember 31,  1944,  discloses  a  deficiency  of 
$9,047.67  and  that  the  determination  of  your  de- 
clared value  excess-profits  tax  liability  for  the 
above-mentioned  years  discloses  a  deficiency  of 
$10,716.79,  and  that  the  determination  of  your  ex- 
cess profits  tax  liability  for  the  years  ended  De- 
cember 31,  1943,  and  December  31,  1944,  discloses 
a  deficiency  of  $35,873.96  and  $8,968.49  in  penalty, 
as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing 
internal  revenue  laws,  notice  is  hereby  given  of 
the  deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sun- 
day or  a  legal  holiday  in  the  District  of  Colum- 
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bia  as  the  90tli  day)  from  the  date  of  the  mail- 
ing of  this  letter,  you  may  file  a  petition  with  the 
Tax  Court  of  the  United  States,  at  its  principal 
address,  Washington  25,  D.  C,  for  a  redetermina- 
tion of  the  deficiency  or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you 
are  requested  to  execute  the  enclosed  form  and 
forward  it  to  the  Internal  Eevenue  Agent  in 
Charge,  Seattle  1,  Washington  for  the  attention 
of  IT:90D:DLA.  The  signing  and  filing  of  this 
form  will  expedite  the  closing  of  your  return  (s) 
])y  permitting  an  early  assessment  of  the  deficiency 
or  deficiencies,  and  will  prevent  the  accumulation 
of  interest,  since  the  interest  period  terminates 
30  days  after  filing  the  form,  or  on  the  date  assess- 
ment is  made,  whichever  is  earlier. 

Very  truly  yours, 

GEORGE  J.  SCHOENEMAN, 

Commissioner. 

By  /s/  S.  R.  STOCKTON, 

Internal  Revenue  Agent  in 
Charge. 

Enclosures : 

Statement 

Form  870 
DLA  :mtr 
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Statement 
IT  :90D  :DLA 

Twin  Oaks  Company 
669  High  Street 
Eugene,  Oregon 

Tax  Liability  for  the  Taxable  Years  Ended 
December  31, 1942, 1943  and  1944 

Liability    Assessed     Deficiency     Penalty 
Income  Tax 

1942    $  1,394.61       None       $  1,394.61 

1943    3,305.23     $184.85        3,120.38 

1944    4,672.53       139.85        4,532.68 

Total  $  9,372.37     $324.70     $  9,047.67 

Declared  Value  Excess-Profits  Tax 

1942    $      373.11       None       $      373.11 

1943    3,778.43       None  3,778.43 

1944    6,565.25       None  6,565.25 

Total  $10,716.79       None       $10,716.79 

Excess  Profits  Tax 

1943    $11,311.08      None       $11,311.08     $2,827.77 

1944    24,562.88      None        24,562.88       6,140.72 

Total  $35,873.96      None       $35,873.96     $8,968.49 

In  making  this  determination  of  your  income,  declared  value  ex- 
cess-profits, and  excess  profits  tax  liabilities,  careful  consideration  has 
been  given  to  the  statements  made  at  the  conferences  held  on  March  28, 
April  9,  and  May  28, 1947. 

It  has  been  determined  that  by  reason  of  your  failure  to  file  timely 
excess  profits  tax  returns  for  the  years  1943  and  1944,  delinquency 
penalties  are  due  in  the  amounts  shown  by  the  following  tabulation : 

1943 $2,827.77 

1944 6,140.72 

A  copy  of  this  letter  and  statement  has  been  mailed  to  your  repre- 
sentative, Spencer  R.  Collins,  Eugene,  Oregon,  in  accordance  with  the 
authority  contained  in  the  power  of  attorney  executed  by  you. 
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Taxable  Year  Ended  December  31, 1942 

Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return $(  248.55) 

Unallowable  deductions  and  additional  income : 

(a)  Other  income  $4,703.66 

(b)  Capital  gain 591.63 

(c)  Net  operating  loss  deduction 904.83         6,200.12 

Net  income  adjusted : $5,951.57 

Explanation  of  Adjustments 

(a)  and  (b) 

You  were  organized  under  the  laws  of  Oregon  on  or  about  August  8, 
1924,  for  the  purpose,  inter  alia,  of  selling  lumber  and  building  mate- 
rials at  retail.  Your  corporation  income  and  declared  value  excess  prof- 
its tax  returns  for  the  calendar  year  1940  shows  that  your  stock,  which 
consisted  of  946  shares  was  owned  in  equal  proportions  by  John  J. 
Kogers  and  Louis  C.  Scharpf.  Subsequent  to  December  31,  1940,  and 
prior  to  January  25, 1941,  your  corporate  name  was  changed  from  Twin 
Oaks  Builders  Supply  Company  to  the  Twin  Oaks  Company. 

On  January  25,  1941,  but  "as  of  January  1,  1941,"  John  J.  Kogers 
and  his  wife,  Corabelle  M.  Rogers,  and  Louis  C.  Scharpf  and  his  wife, 
Eva  M.  Scharpf,  executed  a  certain  written  document  whereby  they 
purported  to  associate  themselves  together  as  copartners  under  the 
name  of  Twin  Oaks  Builders  Supply  Co.  for  the  purpose  of  selling 
lumber,  building  materials,  and  related  lines  at  retail. 

In  accordance  with  the  terms  of  the  document  executed  January-  25, 
1941,  you  transferred  certain  assets  theretofore  used  in  the  conduct  of 
the  Jnisiness  for  which  you  were  organized,  consisting  of  cash,  trucks, 
notes  and  accounts  receivable,  inventories,  and  a  certain  investment,  to 
the  Twin  Oaks  Builders  Suppl}^  Co.,  the  alleged  partnership  organized 
as  of  January  1, 1941. 

On  January  2,  1941,  your  corporation  and  each  of  the  above-named 
four  individuals  executed  a  certain  written  document,  by  the  provisions 
of  which  you  purported  to  lease  to  the  Twin  Oaks  Builders  Supply  Co., 
the  alleged  partnership  purportedly  organized  as  of  January  1,  1941, 
your  real  estate,  buildings,  and  furniture  and  fixtures  previously  used 
in  the  conduct  of  your  business. 

It  has  been  determined  that  the  transactions  by  which  (1)  a  partner- 
ship purported  to  be  organized,  or  formed,  under  the  name  of  the 
''Twin  Oaks  Builders  Supply  Co.,"  (2)  your  corporation  purported  to 
transfer  certain  of  its  properties  to  the  alleged  partnership,  and  (3) 
lyour  corporation  purported  to  lease  its  real  estate,  buildings,  and  furni- 
[ture  and  fixtures  to  the  alleged  partnership,  are  without  substance  and 
■arc  to  be  disregarded  for  Federal  income  tax  purposes.   Accordingly, 
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the  net  incomes  derived  from  the  operation  of  the  business  conducted 
under  the  name  of  the  Twin  Oaks  Builders  Supply  Co.  for  each  of  the 
years  1942,  1943  and  1944  has  been  included  in  your  taxable  income  for 
each  of  said  years. 

In  computing  your  taxable  incomes  for  the  .years  1942,  1943  and 
1944  deductions  for  compensation  of  your  officers,  John  J.  Rogers  and 
Louis  C.  Scharpf,  president  and  secretary-treasurer,  respectively,  have 
been  allowed  in  the  amount  of  $6,600.00  "each,  a  total  of  $13,200.00  for 
each  year. 

Ordinary    Long-Term 
Income    Capital  Gain 

1942 

Reported  on  Forms  1065  filed  by  the  Twin  Oaks 

Builders  Supply  Co $17,903.66       $621.63 

Less:  Officers'  salaries 13,200.00 

Long-term  capital  loss  shown  on  your  return..  30.00 


Net  additional  income $  4,703.66       $591.63 

1943 

Reported  on  Forms  1065 $42,086.52 

Less:  Officers'  salaries 13,200.00 


Net  additional  income $28,886.52 

1944 

Reported  on  Forms  1065 .$66,002.66       $116.67 

Less:  Officers'  salaries $13,200.00 

Contributions  500.31         13,700.31 


Net  additional  income $52,302.35       $116.67 

(c)  It  is  held  that  you  did  not  sustain  a  net  operating  loss  during 
the  year  1941.  Therefore,  you  are  not  entitled  to  a  net  operating  loss 
carryover,  and  the  net  operating  lo.ss  deductions  claimed  on  your  1942 
and  1943  returns,  in  the  amounts  of  $904.83  and  $248.55,  respectively, 
are  disallowed. 

Computation  of  Tax 
Declared  Value  Excess-Profits  Tax  Computation 

1.  Net  income  for  declared  value  excess-profits  tax 

computation  adjusted $5,951.57 

2.  Less :  10%  of  $25,000.00  value  of  vour  capital  stock 

as  declared  for  the  year  ended  6-30-42 2,500.00 


3.    Net  income  subject  to  declared  value  excess-profits  tax $3,451.57 
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Portion  Amount       Rate         Tax 

5%  of  declared  value  of 
capital  stock  (but  not 
more  than  L.  3) $1,250.00       6.6%     $82.50 

4.  Balance  $2,201.57     13.2%       290.61 

5.  Total  declared  value  excess-profits  tax 373.11 

6.  Declared  value  excess-profits  tax  previously 

assessed,  Account  No.  NC-41023 None 


7.    Deficiency  $    373.11 

Income  Tax  Computation — Normal  Tax  Net  Income  Computation 
Net  income  for  declared  value  excess-profits  tax 

computation  adjusted $5,951.57 

Less:  Declared  value  excess-profits  tax 373.11 


Normal-tax  and  surtax  net  income $5,578.46 

Alternative  ^Method 

Normal  tax  and  surtax  net  income $5,578.46 

Less :  Excess  of  net  long-term  capital  gain  over 

net  short-term  capital  loss 591.63 


Ordinary  net  income  subject  to  income  tax $4,986.83 

Normal  tax  at  15%  on  $4,986.83 $    748.02 

Surtax  at  10%  on  $4,986.83 $    498.68 

25%  of  net  long-term  capital  gain $    147.91 


Total  income  tax  liability $1,394.61 

Income  tax  assessed,  Account  No.  NC-41023 None 


Deficiency  in  income  tax $1,394.61 

Taxable  Year  Ended  December  31, 1943 

Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return $      739.43 

Unallowable  deductions  and  additional  income : 

(a)  Other  income  $28,886.52 

(b)  Net  operating  loss  deduction 248.55         29,135.07 


Net  income  adjusted $29,874.50 

Explanation  of  Adjustments 

(a)  See  Item  (a),  1942,  above. 

(b)  See  Item  (c),  1942,  above. 
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Computation  of  Tax — Internal  Revenue  Code — Corporation 
Declared  Value  Excess-Profits  Tax  Computation 

1.  Net  income  for  declared  value  excess-profits 

tax  computation  adjusted $29,874.50 

2.  Less :  10%  of  $10,000  value  of  capital  stock  as 

declared  for  the  year  ended  6-30-43 1,000.00 


3.  Net  income  subject  to  declared  value  excess-profits  tax $28,874.50 

Portion  Amount       Rate  Tax 

5%  of  declared  value 
of  declared  value  of 
capital  stock  (but 
not  more  than  L.  3) $      500.00       6.6%     $      33.00 

4.  Balance    28,374.50     13.2%       3,745.43 

5.  Total  declared  value  excess  profits  tax $  3,778.43 

6.  Declared  value  excess-profits  tax  previously 

assessed.  Account  No.  420506 None 


7.    Deficiency  of  declared  value  excess-profits  tax $  3,778.43 

Income  Tax  Computation 
Normal  Tax  Net  Income  Computation 

Net  income  for  declared  value  excess-profits  tax 

computation  adjusted  $29,874.50 

Less:  Declared  value  excess-profits  tax 3,778.43 


Net  income  $26,096.07 

Less:  Income  subject  to  excess  profits  tax ; 13,484.11 


Normal-tax  and  surtax  net  income $12,611.96 

Normal  Tax  Computation 

Domestic  Corporations  With  Normal-Tax  Net  Incomes 

Not  Over  $50,000 

Normal-tax  net  income $12,611.96 

Portion  Rate  Amount  of  Tax 
Portion  of  normal-tax  net 

income  (not  in  excess 

of  $5,000) ;  and  tax $  5,000.00     15%  $     750.00 

Portion  of  normal-tax  net  income 

(in  excess  of  $5,000  and  not  in 

excess  of  $20,000)  ;  and  tax 7,611.96     17%  1,294.03 


Total  normal  tax $  2,044.03  t 
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Corporations  With  Surtax  Net  Incomes  Not  Over  $50,000 

Portion  Rate  Amount  of  Tax 
Portion  of  surtax  net 

income  (not  in  excess 

of  $25,000) ;  and  tax $12,611.96     10%  $  1,261.20 

Total  normal  tax  and  surtax $  3,305.23 

Income  tax  assessed : 

Account  No.  420506 184.85 


Deficiency  of  income  tax $  3,120.38 

Since  no  excess  profits  tax  has  been  filed  for  this  year,  your  excess 
profits  net  income  has  been  determined  as  follows : 

Income : 

(a)  Net  income  adjusted,  as  above $29,874.50 

(b)  50%  of  interest  on  borrowed  capital 29.16 


Total    $29,903.66 

Less:  (c)  Declared  value  excess  profits  tax 3,778.43 


Excess  profits  net  income $26,125.23 

Computation  of  Excess  Profits  Credit 

Money  paid  in  for  stock $94,600.00 

Accumulated  earnings  and  profits 398.67 

Average  borrowed  invested  capital 515.39 


Invested  capital $95,514.06 

Excess  profits  credit  at  8%  of  $95,544.06 $  7,641.12 

Excess  Profits  Tax  Computation 

1.  Excess  profits  net  income $26,125.23 

2.  Less :  Specific  exemption $5,000.00 

3.  Excess  profits  credit 7,641.12         12,641.12 


4.  Adjusted  excess  profits  net  income $13,484.11 

5.  90%  of  Item  4 12,135.70 

6.  Less :  Credit  for  debt  retirement,  40%  of  $2,061.54 824.62 


7.  Correct  excess  profits  tax  liability $11,311.08 

8.  Previous  assessment None 


9.    Deficiency  in  excess  profits  tax $11,311.08 
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Taxable  Year  Ended  December  31, 1944 
Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return $      559.42 

Unallowable  deductions  and  additional  income : 

(a)  Other  income  , $52,302.35 

(b)  Long-term  capital  gain •  116.67        52,419.02 


Net  income  adjusted $52,978,441 

Explanation  of  Adjustments 

(a)  See  Item  (a),  1942,  above. 

(b)  See  Item  (c),  1942,  above. 

Computation  of  Tax 
Declared  Value  Excess-Profits  Tax  Computation 

Net  income  adjusted $52,978.44 

Less:  Net  long-term  capital  gain 116.67 


Net  income  for  declared  value  excess- 
profits  tax  computation $52,861.77| 

Less :  10%  of  $25,000,  value  of  capital  stock  as 

declared  for  the  year  ended  6-30-44 2,500.00fl 


Net  income  subject  to  declared  value  excess-profits  tax $50,361. 77| 

Portion  Amount  Rate  Tax 

5%  of  declared  value  of  capital  stock 

(but  not  more  than  L.  3) $  1,250.00        6.6%       $       82.50| 

4.  Balance    49,111.77       13.2%  6,482.75 

5.  Total  declared  value  excess-profits  tax $  6,565.25 

6.  Declared  value  excess-profits  tax  assessed, 

Accoimt  No.  4200582 None 


7.    Deficiency  of  declared  value  excess-profits  tax $  6,565.2& 

Income  Tax  Computation — Normal-Tax  Net  Income  Computation 
Net  income  for  declared  value  excess-profits 

tax  computation .$52,861.7  < 

Add :  Excess  of  net  long-term  capital  gain  over 

net  short-term  capital  loss 116.61 


Total    $52,978.4- 

Less:  Declared  value  excess-profits  tax 6,565.2^ 


Net  income  $46,413.1! 

Less:  Adjusted  excess  profits  net  income 28,72(S.5! 


Normal  tax  and  surtax  net  income $17,684.6' 
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Computation  of  Income  Tax 
Alternative  Method 

Normal  tax  and  surtax  net  income $17,684.67 

Less :  Net  long-term  capital  gain 116.67 


Ordinary  income  subject  to  income  tax $17,568.00 

Normal  tax  at  15%  on  $5,000.00 $      750.00 

Normal  tax  at  17%  on  $12,568.00 2,136.56 

Surtax  at  10%  on  $17,568.00 1,756.80 

25%  of  net  long-term  capital  gain 29.17 

Total  income  tax  liability $  4,672.53 

Income  tax  assessed,  Account  No.  4200582 139.85 

Defixjieney  in  income  tax $  4,532.68 

Since  no  excess  profits  tax  return  has  been  filed  for  this  year,  your 
excess  profits  net  income  has  been  determined  as  follows  : 

Income : 

(a)   Net  income,  adjusted,  as  above $52,978.44 

Less : 

|t     (b)  Net  long-term  capital  gain $      116.67 

(c)   Declared  value  excess-profits  tax 6,565.25  6,681.92 

Excess  profits  net  income $46,296.52 

Excess  Profits  Tax  Computation 

1.  Excess  profits  net  income $46,296.52 

2.  Less:  Specific  exemption $10,000.00 

3.  Excess  profits  credit,  8%  of  $94,600....     7,568.00       17,568.00 

4.  Adjusted  excess  profits  net  income $28,728.52 

5.  95%  of  Item  4 $27,292.09 

6.  Less:  Current  credit 2,729.21 

7.  Correct  excess  profits  tax  liability $24,562.88 

8.  Previous  assessment None 

9.  Deficiency  in  excess  profits  tax $24,562.88 

Filed  T.C.U.S.  December  24,  1947. 
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[Title  of  Tax  Court  and  Cause.] 

ANSWER 

Comes  Now  the  Commissioner  of  Internal  Rev- 
enue, by  his  attorney,  Charles  Oliphant,  Chief  Coun- 
sel, Bureau  of  Internal  Revenue,  and  for  answer 
to  the  petition  filed  herein,  admits  and  denies  as 
follows : 

1.  Admits  the  allegations  contained  in  para- 
graph 1  of  the  petition. 

2.  Admits  the  allegations  contained  in  para- 
graph 2  of  the  petition. 

3.  Admits  the  allegations  contained  in  para- 
graph 3  of  the  petition. 

4.  Denies  that  he  erred  in  his  determination 
as  set  forth  in  the  notice  of  deficiency  from  which 
petitioner's  appeal  is  taken.  Specifically  denies 
that  he  erred  in  the  manner  and  form  alleged  in 
paragraph  4(a)   to   (f),  inclusive,  of  the  petition. 

5(a).  For  lack  of  sufficient  knowledge  or  in- 
formation upon  the  basis  of  which  to  form  a  be- 
lief as  to  the  truth  or  falsity  thereof,  denies  the 
allegations  contained  in  paragraph  5(a)  of  the 
petition. 

(b)  and  (c).  Denies  the  allegations  contained 
in  paragraph  5(b)   and   (c)   of  the  petition. 

(d).  Admits  the  allegations  contained  in  para- 
graph 5(d)    of  the   petition.    • 

(e).  Denies  the  allegations  contained  in  para- 
graph 5(e)  of  the  petition. 
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6.  Denies  generally  and  specifically  each  and 
every  material  allegation  contained  in  the  peti- 
tion not  hereinabove  specifically  admitted,  quali- 
fied  or   denied. 

WHEREFORE,  it  is  prayed  that  the  peti- 
tioner's appeal  be  denied  and  that  the  Commis- 
sioner's determinations  of  deficiencies  and  penal- 
ties  be   approved. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel, 

Bureau  of  Internal 
Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 

Division  Counsel, 
JOHN  H.  PIGG, 
R.  G.  HARLESS, 

Special  Attorneys, 
Bureau  of  Internal 
Revenue. 

Received  and  filed  T.  C.  U.  S.  February  23, 
1948. 
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Before   The   Tax   Court   of   The   United   States 
Docket  No.  16845 
In  the  Matter  of: 

TWIN  OAKS  COMPANY, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

(Met  pursuant  to  notice) 

Before:     Honorable  Luther  Johnson, 
Judge. 

Appearances : 

CARL  E.  DAVIDSON,  ESQ., 
1525  Yeon  Building, 

Portland,  Oregon, 

appearing  on  behalf  of  the  Petitioner. 

RALPH  R.  BAILEY,  ESQ., 

723  Pittock  Block, 

Portland,  Oregon, 

appearing  on  behalf  of  the  Petitioner. 

JOHN  H.  PIGG,  ESQ., 

appearing  on  l)ehalf  of  the  Commissioner 
of  Internal   Revenue,  Resi)ondent.   [1*] 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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PROCEEDINGS 

The  Court:     The   Clerk   will   call   the   calendar. 

The  Clerk:  Docket  No.  16845,  Twin  Oaks  Com- 
pany. 

Mr.  Davidson:  Carl  E.  Davidson  and  Ralph  R. 
Bailey,   for   the   Petitioner. 

Mr.  Pigg:     John  H.   Pigg  for  the  Respondent. 

Mr.  Davidson:  I  would  like  to  move  the  Court 
to  withdrawal  of  Spencer  R.  Collins  as  counsel 
for  the  Petitioner,  substituting  my  own  entry,  as 
well  as  the  appearance  of  Mr.   Bailey. 

The  Court:  The  motion  is  granted.  Does  coun- 
sel wish  to  make  a  statement  of  the  nature  of 
the  case  involved? 

Opening  Statement  on  Behalf  of  the  Petitioner 

By  Mr.  Davidson: 

This  involves  th(^  corporation  income  declared 
profits  and  declared  excess  profits  asserted  against 
the  Twin  Oaks  Corporation  for  the  year  1942. 
The  facts  in  the  case  are,  briefly,  these: 

Prior  to  January  2,  1941,  a  corporation  by  the 
name  of  Twin  Oaks  Builders  Supply  Company 
was  in  tlie  lumber  and  builders'  supi)ly  business, 
with  a  principal  place  of  business  in  Eugene,  Ore- 
gon. The  stock  of  that  corporation  was  owned 
one  half  by  Mr.  Rogers,  and  the  other  half  by 
Mr.  and  Mrs.  Scharpf,  but  out  of  that  half  owned 
by  Mr.  and  Mrs.  Scharpf,  Mrs.  Scharpf  had  ac- 
quired forty-six  ])er  cent  and  the  remainder  be- 
longed to  Mr.  Scharpf,  or  four  ]:»er  cent.   Now,  Mr. 
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Scharpf  [2]  desired  to  have  a  greater  interest  in 
the  business  and  insisted  upon  the  company  be- 
ing dissolved,  or,  rather,  upon  the  formation  of 
a  partnership  where  he  could  have  equal  inter- 
est in  the  company,  and  Mrs.  Scharpf  was  agree- 
able to  that.  So,  the  corporation,  after  due  con- 
sultation between  the  stockholders,  was  retained 
as  a  holding  company,  holding  certain  real  prop- 
erty and  office  equi]3ment.  Accordingly,  a  new 
partnership  was  formed  under  the  name  of  Twin 
Oaks  Builders  Supply  Company,  the  name  of  the 
corporation  being  changed  to  Twin  Oaks  Com- 
pany, its  present  name.  That  partnership  pur- 
chased from  the  corporation  the  inventory  and 
inventory  values,  which  were  cost  or  market,  which- 
ever was  the  lesser;  also  delivery  equipment  at 
book  value,  accounts  receivable  at  face  value,  and 
took  over  the  cash  at  face  value. 

The  Court:  Was  it  a  partnership  or  a  corpo- 
ration which  owned  the  assets? 

Mr.  Davidson:  A  corporation,  Your  Honor.  The 
partnership  then  entered  into  an  agreement  witli 
the  corporation  for  the  rental  of  its  property  at 
$250  a  month,  which  was  the  value  of  the  rental, 
a  fair  rental  value;  the  business  was  thereafter 
conducted  in  the  name  of  the  partnership.  Tlie 
corporation  continued  as  a  holding  company  and 
collected  rental  upon  its  assets. 

The  Commissioner  in  this  case  has  attacked  the 
partnership,  disallowing  the  status  of  both  tlie 
wives  as  members  [3]  of  the  partnership.    A  de- 
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ficiency  notice  was  filed,  and  the  tax  was  paid,  on 
that  basis. 

The  Court:     What  year? 

Mr.  Davidson:  For  the  years  1942,  1943  and 
1944.  The  tax  is  really  the  income  for  1944,  but 
it  involves  the  income  for  those  three  years.  Xot- 
withstanding  that,  the  Respondent  has  determined 
that  all  the  income  shall  be  taxed  to  the  corpo- 
ration for  all  purposes.  The  basis  upon  which  the 
Respondent  has  made  this  claim  is  shown  in  the 
letter  accompanying  the  deficiency  notice,  and  the 
pertinent  part  of  that  letter  reads  as  follows:  "It 
has  been  determined  that  the  transactions  by  which 
(1)  a  partnership  purported  to  be  organized,  or 
formed,  under  the  name  of  Twin  Oaks  Builders' 
Supply  Company,  (2)  your  corporation  purported 
to  transfer  certain  of  its  properties  to  the  alleged 
partnership  and  (3)  your  corporation  purported 
to  lease  its  real  estate,  buildings,  furniture  and 
fixtures  to  the  alleged  partnership,  are  without 
substance  and  are  to  be  disregarded  for  federal 
income  tax  purposes.  Accordingly,  the  net  income 
derived  from  the  operation  of  the  business  con- 
ducted in  the  name  of  the  Twin  Oaks  Builders' 
Supply  Company  for  each  of  the  years  1942,  1943 
and  1944  has  been  included  in  your  taxable  income 
for  each  of  said  years."  It  is  our  contention  that 
these  assets  were  purchased  at  fair  market  value, 
and  that  the  properties  of  the  corporation  were 
leased  at  a  fair  rental  value,  and  [4]  that  no  trans- 
actions   have   been    conducted    by   the    corporation 


26  Twin  Oaks  Company  vs. 

so  far  as  the  sale  of  merchandise  is  concerned 
or  any  business,  since  that  time;  and  upon  that 
basis,  the  proper  tax  is  to  be  on  the  members  of 
the  partnership. 

Opening  Statement  on  Behalf  of  the  Respondent 

By  Mr.  Pigg: 

If  the  court  please,  I  think  counsel  has  given 
the  court  a  fair  picture  of  the  background  out  of 
which  the  controversy  arises,  the  issue  being 
whether  the  income  derived  from  the  business  car- 
ried on  under  the  name  of  the  purported  part- 
nership, the  Twin  Oaks  Builders'  Supply  Com- 
pany, for  each  of  the  years  1942,  1943  and  1944, 
is  attributable  to  and  should  be  included  in  the 
taxable  income  of  this  corporation,  the  Petitioner 
for  those  taxable  years. 

I  w^ould  like  to  address  myself  next  to  counsel's 
observations  insofar  as  they  were  directed  to  any 
determination  or  action  of  the  Commissioner  tliat 
is  not  directly  involved  in  this  proceeding,  that  is, 
to  the  determination  or  action  as  to  which  the  part- 
ners, as  such,  were  notified  and  by  proper  defi- 
ciency notice,  that  the  i)artnership  was  not  recog- 
nized for  tax  purposes  insofar  as  their  respective 
wives  were  purported  to  be  partners,  and  ])ro- 
posing  to  tax  the  income  attributable  to  the  wives 
under  the  partnership  arrangement  to  the  hus- 
bands. 

The  court  has  no  doubt  already  and  no  doubt  it 
will  be  observed  before  the  close  of  this  proceed- 
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ing,  that  this  was  an  action  taken  by  the  Respond- 
ent for  the  purpose  of  [5]  protecting  the  revenue 
in  the  Government's  interest.  Insofar  as  those 
actions  were  inconsistent  with  the  determinations 
as  here  made,  the  remedy  of  the  parties  involved, 
tliat  is,  the  stockholders  of  this  Petitioner  corpo- 
ration and  the  corresponding  partnership  under 
the  partnership  arrangement,  is  by  way  of  claim 
of  refund  if  they  have  paid  the  tax. 

Mr.  Davidson  has  read  to  the  court  the  para- 
graph of  the  deficiency  notice,  that  is,  the  state- 
ment which  accompanied  the  deficiency  notice, 
wliich  contains  the  essence  of  the  Commissioner's 
determination  in  this  case,  and,  consistent  with 
that  determination,  it  is  the  position  and  conten- 
tion of  the  Respondent  that  his  determination  here 
should  be  sustained,  because,  as  we  believe  wil!  bo 
shown  by  the  evidence,  this  purported  partnership 
was  merely  a  tax-saving  device,  looking  into  busi- 
ness realities,  whereby  the  Petitioner  sat  and  seeks 
to  channel  its  income  not  only  to  its  stockholders, 
as  such,  but  to  the  members  of  the  immediate 
family. 

Another  principle  upon  which  the  Commissicmer 
here  relies  is  that,  although  the  taxpayer  may  be 
allowed  to  choose  whatever  way  he  likes  for  the 
carrying  on  of  his  business,  the  Government  is 
not  required  to  acquiesce  in  the  form  so  elected 
hy  the  taxpayer,  and  it  may  require  a  look  into 
tlie  actualities,  and  if  it  is  determined  that  tlio 
form  that  is  so  elected  by  the  taxpayer  is  a  sham 
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or  lacking  in  reality,  or  fiction,  the  Government 
may  accept  or  disregard  the  fiction  [6]  as  best 
suits  the  purposes  of  the  tax  statute. 

We  believe  it  will  be  further  shown  that  the 
arrangement  which  will  be  shown  in  this  case  are 
tantamount  to  an  anticipatory  arrangement,  that 
is,  an  anticipatory  assignment  of  income;  and  it 
is  our  contention  that  any  anticipatory  assign- 
ment of  income,  through  whatever  form  or  what- 
ever guise  it  may  be  accomplished,  that  does  not 
absolve  the  Petitioner  from  tax  liability,  on  the 
further  ground  that  the  economic  realities  not  the 
legal  formalities  determine  the  tax  competency, 
and  that  income  is  taxable  to  its  creator  or  con- 
troller and  not  to  its  collector  or  beneficiary. 

The  determination  in  this  case  is  not  predicated 
upon  Section  45  of  the  Internal  Revenue  Code, 
which  relates  to  the  election  as  between  one  tax- 
able entity  and  another,  and  certain  items  of  in- 
come and  certain  items  of  deduction  in  order  to 
determine  the  true  income.  The  determination  liere 
is  that  the  alleged  partnership  is  without  sub- 
stance and  should  be  disregarded,  and  therefore 
there  is  no  taxable  entity  for  the  purpose  of  rec- 
ognition, or  the  application  of  the  provisions  of 
Section  45.  However,  I  did  not  mean  to  undei'take, 
if  I  could,  to  waive  any  provision  of  Section  45 
or  any  other  section  of  the  Code.  That  I  could 
not  do  if  I  attempted  to.  If  it  should  appear,  upon 
the  conclusion  of  the  evidence  in  this  case,  that 
Section  45  has  any  application,  the  Commissioner, 
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of  course,  may  rely  on  that  section  if  it  appears 
proper,  and  [7]  to  the  extent  that  it  is  proper; 
but  it  is  certain  that  any  such  reliance  would  be 
in  the  alternative.    I  think  that  is  all  I  have. 

Mr.  Davidson:  Your  Honor,  I  have  a  number 
of  exliibits  which  counsel  has  consented  may  be 
introduced   without   objection. 

The  Court:     You  have  a  stipulation  of  facts'? 

Mr.  Davidson:  We  have  been  unable  to  arrive 
at  a  stipulation  of  facts. 

Mr.  Pigg:  Let  the  record  show  that  it  is  not 
the  result  of  any  inability  on  the  part  of  counsel 
to  get  along,  but  there  just  are  not  enough  hours 
in  the  day,  or  days  in  the  week. 

Mr.  Davidson:  Your  Honor,  counsel  wishes  to 
stipulate  that  these  exhibits  may  be  introduced 
without  further  identification,  and  without  objec- 
tion, it  being  understood  that  counsel  is  not  bound 
by  any  descriptive  words  in  any  caption,  particu- 
larly relating  to  any  detemiination  by  the  Respond- 
ent that  the  corx)oration,  or  heading  of  "partner- 
ship" is  a  concession  that  there  was  a  bona  fide 
partnership. 

Mr.  Pigg:  And  that  extends  to  the  word  "part- 
nership" or  similar  words  throughout  the  trial, 
and  we  consent  to  its  use  merely  for  identification 
])urposes. 

Mr.  Davidson:  We  offer  as  Petitioner's  Ex- 
hibit 1  a  statement  of  the  balance  sheets  of  the 
Twin  Oaks  Company,  the  corporation,  for  the  years 
ending  1935  to  1944,  inclusive,  including  a   stat(^- 
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ment  of  bookkeeping  entries  upon  transfer  of  [8] 
the  assets  to  the  Twin  Oaks  Builders'  Supply  Com- 
pany, a  partnership,  in  January  of  1941;  that  is, 
the  balance  sheet  on  January  1,  1941,  giving  effect 
to  that  transfer. 

The    Court:     In    other    words,    what    you    have 
just  said  is  contained  in  Petitioner's  No.   1"? 
Mr.  Davidson:     That  is  right. 
The  Court:     It  will  be  admitted  and  marked  as 
Petitioner's  1. 

(The  document  referred  to  w^as  marked  and 
received   in   evidence   as   Petitioner's   Exhibit 
No.  1.) 
Mr.  Davidson:     We  offer  as  Petitioner's  Exhibit 
No.  2,  the  income  statement  of  the  Twin  Oaks  Com- 
pany for  the  calendar  years  1941  to   1944,  inclu- 
sive. 

The  Court : .  It  will  be  admitted  and  marked  as 
Petitioner's  2. 

(The  document  referred  to  was  marked  and 

received   in   evidence    as   Petitioner's   Exhibit 

No.  2.) 

Mr.   Davidson:     We   offer   as   Petitioner's   3,   a 

statement  of  the  income  account  in  the  sales  of  the 

Twin  Oaks  Company,  then  known  as  Twin  Oaks 

Builders'  Supply  Company,  for  the  calendar  years 

1935  to  1940,  inclusive. 

The  Court:     It  will  be  admitted  and  marked  as 
Petitioner's  3. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Petitioner's  Exhibit 
No.  3.)   [9] 
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Mr.  Davidson:  As  Petitioner's  4,  we  offer  the 
balance  sheet  of  the  Twin  Oaks  Builders'  Supply 
Company,  a  partnership,  as  of  January  1,  1941, 
and  as  of  December  31  of  each  year,  that  is,  1941 
to  1944,  inclusive. 

The  Court:  It  will  be  admitted  and  marked 
as  Petitioner's  4. 

(The  document  referred  to  was  marked  and 

received   in   evidence   as   Petitioiler's   Exhibit 

No.  4.) 

Mr.    Davidson:     As   Petitioner's   5,   w^e    offer   a 

statement  of  the  income  account  of  the  Twin  Oaks 

Builders'  Supply  Company,  a  partnership,  for  the 

calendar  years  1941  to  1944. 

The  Court:  It  will  be  received  and  marked  as 
indicated. 

(The  document  referred  to  was  marked  and 
received   in   evidence   as   Petitioner's   Exhibit 
No.  5.) 
Mr.   Davidson:     As   Petitioner's   6,   we   offer   a 
statement  of  the  analysis  of  the  partners'  invest- 
ment accounts  of  the  Twin  Oaks  Builders'  Supply 
Company  from  January  1,  1941,  through  Decem- 
ber 31,  1944. 

The  Court :  It  will  be  admitted  and  marked  as 
Petitioner's  6. 

(The  document  referred  to  was  marked  and 

received   in   evidence   as   Petitioner's   Exhibit 

No.  6.) 

Mr.  Davidson:     And  as  Petitioner's  Exhibit  No. 

7,  we  offer  a  statement  of  the  original  capital  in- 
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vestments  of  [10]  the  partners  of  the  Twin  Oaks 
Builders'  Supply  Company,  a  partnership,  at  Jan- 
uary 1,  1941. 

The  Court:     It  ^Yill  be  admitted  and  marked  as 
Petitioner's  7. 

(The  document  referred  to  was  marked  and 
received   in   evidence   as   Petitioner's    Exhibit 
No.  7.) 
Mr.   Davidson:     As   Petitioner's   8,   we    offer   a 
copy  of  the  minutes  of  the  special  meeting  of  the 
stockholders  of  Twin  Oaks  Builders'  Supi^ly  Com- 
pany, which  was  held  on  January  2,  1941. 

The  Court:     It  will  be  received  in  evidence  and 
marked  as  Petitioner's  Exhibit  No.  8. 

(The  document  referred  to  was  marked  and 
received   in   evidence    as   Petitioner's    Exhibit 
No.  8.) 
Mr.  Davidson:     As  Petitioner's  Exhibit   No.   9, 
we  offer  a  copy  of  the  minutes  of  the  special  meet- 
ing of  the  Board  of  directors  of  the  Twin   Oaks 
Builders'   Supply  Company,   a   corporation,   dated 
January  2,  1941. 

The  Court :     It  will  be  received  and  marked  as 
indicated. 

(The  document  referred  to  was  marked  and 

received   in    evidence   as    Petitioner's   Exhibit 

No.  9.) 

Mr.  Davidson:     And  as  Petitioner's  Exhibit  No. 

10,  we  offer  the  statement  of  notes  receivable  by 

the  Twin  Oaks  Company,  a  corporation,  from  the 

Twin  Oaks  Builders'  Supply  [11]  Company,  a  part- 
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nership,  showing  the  balance  on  January  1,  1941; 
also  the  dates  and  amounts  of  the  subsequent  pay- 
ments of  both  interest  and  i^rincipal,  with  the  re- 
maining balance  after  the  making  of  each  of  the 
pajTnents. 

The  Court:     It  will  be  received  and  marked  as 
Petitioner's  10. 

(The  document  referred  to  was  marked  and 
received   in   evidence    as   Petitioner's   Exhibit 
No.  10.) 
Mr.   Davidson:     As  Petitioner's   11,  we  offer  a 
i;)hotostatic  copy  of  the  note  dated  January  2,  1941, 
made  between, — from  the  Twin  Oaks  Builders'  Sup- 
ply Company,  a  partnership,  to  the  Twin  Oaks  Com- 
])any,  a  corporation,  in  the  amount  of  $89,378.35. 

The  Court:     It  will  be  received  in  e^ddence  and 
marked  as  Petitioner's  11. 

(The  document  referred  to  v\'as  marked  and 
received   in   evidence   as   Petitioner's   Exhibit 
No.  11.) 
Mr.  Davidson:     And  as  Petitioner's  Exhibit  12, 
we  offer  a  photostatic  copy  of  a  note  dated  Jan- 
uary 2,  1942,  from  the  Twin  Oaks  Builders'  Sup- 
jjly  Company,  a  partnershii:),  to  the  Twin  Oaks  Com- 
pany, a  corporation,  in  the  amount  of  $78,330.95. 
I  don't  know  whether  I  stated  it  was  January  2, 
]942,  but  that  is  the  date  of  it. 

The  Court:     It  will  be  received  and  marked  as 
indicated.  [12] 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Petitioner's  Exhibit 
No.  12.) 
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Mr.  Davidson:  It  is  stipulated  that  Petitioner's 
12  is  a  renewal  note  for  Petitioner's  11. 

The  Court:     Is  that  so  stipulated? 

Mr.    Pigg:     We   so   stipulated. 

The  Court:     It  will  be  noted. 

Mr.  Davidson:  As  Petitioner's  Exhibit  No.  13, 
we  offer  a  photostatic  copy  of  a  note  from  the 
Twin  Oaks  Builders'  Supply  Company,  a  partner- 
ship, to  the  Twin  Oaks  Company,  a  corporation, 
dated  December  31,  1942,  in  the  amount  of  $55,- 
296.14.  Counsel  stipulates  that  is  a  renewal  of  Pe- 
titioner's Exhibit  12. 

The  Court:  Does  Respondent  agree,  and  is  it 
so  stipulated? 

Mr.  Pigg:     It  is  so  stipulated.     - 

The  Court:     It  will  be  noted. 

Mr.  Davidson:  We  offer  that  in  evidence  as  Pe- 
titioner's 13. 

The  Court:  It  will  be  received  and  marked  as 
Petitioner's  13. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Petitioner's  Exhibit 
13.) 

Mr.  Davidson:  As  Petitioner's  Exhibit  14,  we 
oft'er  a  statement  of  the  rentals  received  by  the 
Twin  Oaks  Company  [13]  from  the  Twin  Oaks 
Builders'  Supply  Company,  that  is,  received  by 
Twin  Oaks  Company,  the  corporation,  from  Twin 
Oaks  Builders'  Supply  Company,  the  partnership, 
showing  the  amounts  of  payments  by  years,  from 
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tlie  year   1941   to   1944,   inclusive,   and  by  months 
or  shorter  periods  thereafter. 

The  Court:     It  will  be  admitted  and  marked  as 
Petitioner's  14. 

(The  document  referred  to  was  marked  and 

received   in   evidence   as   Petitioner's   Exhibit 

14.) 

Mr.   Davidson:     As  Petitioner's  15,  we  offer  a 

copy  of  the  partnership  agreement  dated  January 

1,  1941,  executed  on  January  25,  1941,  between  John 

J.  Rogers,  Louis  C.  Scharpf,  Eva  M.  Scharpf  and 

Corabelle  Rogers. 

The  Court:     It  will  be  received  and  marked  as 
Petitioner's  15. 

(The  Document  referred  to  was  marked  and 
received   in   evidence    as   Petitioner's   Exhibit 
15.) 
Mr.   Davidson:     As  Petitioner's  16,  we  offer  a 
copy  a  supplement  to  the  partnership  agreement 
of  Twin  Oaks  Builders'  Supply  Company,  which 
was  executed  on  January  30,  1941,  made  as  of  Jan- 
uary 1,   1941,  between  John  J.  Rogers,   Corabelle 
M.  Rogers,  Louis  C.  Scharpf  and  Eva  M.  Scharpf. 
The  Court:     It  will  be  received  and  marked  as 
indicated. 

(Whereupon  the  document  referred  to  was 
marked  and  received  in  evidence  as  Petition- 
er's Exhibit  16.)  [14] 
Mr.  Davidson:     As  Petitioner's  Exhibit  17,   we 
offer  a  contract  of  lease  into  January  2,  1941,  be- 
tween the   Twin  Oaks   Company,   the   corporation, 
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as  lessor  and  the  Twin  Oaks  Bnilclers  Supply  Com- 
pany, a  partnership,  as  lessee,  consisting  John  J. 
Bogers,  Corabelle  M.  Rogers,  Louis  C.  Scharpf  and 
Eva  N.  Scharpf. 

The  Court:  It  will  be  received  and  marked  as 
indicated. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Petitioner's  Exhibit  17.) 

Mr.  Davidson:  As  Petitioner's  18,  we  offer  a 
transcript  of  the  stock  record  book  of  the  Twin 
Oaks  Company,  a  corporation,  reflecting  stock  is- 
sued prior  to  January  1,  1941,  issued  and  outstand- 
ing to  January  1,  1945. 

The  Court:  It  mil  be  received  and  marked  as 
Petitioner's  18. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Petitioner's  Exhibit  18.) 

Mr.  Davidson:  As  Petitioner's  19,  we  offer  a 
copy  of  an  assumed  business  name  certificate  filed 
by  John  J.  Rogers,  L.  C.  Scharpf,  Corabelle  M. 
Rogers  and  Eva  N.  Scharpf,  dated  January  2, 
1941.  And  it  is  stipulated,  I  understand,  it  was 
filed  in  the  County  records  of  Lane  County,  Ore- 
gon. 

The  Court :     Is  it  stipulated  1 

Mr.  Pigg:     Yes.  [15] 

The  Court :     What  was  the  date  it  was  filed  ? 

Mr.  Davidson:     I  will  see. 

The  Court:     Is  that  Exhibit  19? 

Mr,  Davidson:  Yes.  It  is  stipulated  between 
counsel  that  this  certificate  was  filed  in  the  county 
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records  of  Lane  County,  Oregon,  on  January  18, 
1941. 

Mr.  Pigg :     It  is  so  stipulated. 
The  Court:     It  will  be  received  as  designated. 
(The  document  referred  to  was  marked  and 
received  in  evidence  as  Petitioner's  Exhibit  19.) 
Mr.   Davidson:     As  Petitioner's  Exhibit  20,  an 
official  statement  showing  officially  recorded  Build- 
ing Permits  for  the  years  1914  to  1947,  inclusive. 

The  Court:     It  will  be  received  and  marked  as 
indicated. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Petitioner's  Exhibit  20.) 
Mr.  Davidson:  As  Petitioner's  21,  we  submit  a 
copy  of  the  notification  by  John  J.  Rogers,  L.  C. 
Scharpf,  Eva  N.  Scharpf  and  Corabelle  M.  Rogers 
to  the  First  National  Bank  of  Eugene,  Oregon,  con- 
stituting a  continuing  ability  to  carry  on  banking 
transactions,  being  dated  January  27,  1944. 

The  Court:     It  will  bo  received  in  evidence  and 
marked  as  indicated. 

(The  document  referred  to  was  marked  and 

received  in  evidence  as  Petitioner's  Exhibit  21.) 

Mr.  Davidson:     As  Petitioner's  22,  we  submit  a 

statement  carrying  the  opening  journal  entries  on 

January  1,  1941,  of  the  books  of  the  Twin  Oaks 

Builders  Supply  Company,  a  partnership. 

The  Court:     It  will  be  received  in  evidence  and 
marked  as  Petitioner's  22. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Petitioner's  Exhibit  22.) 
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Mr.  Davidson :     That  is  all  the  exhibits  I  have  to 
offer  at  this  time. 

The   Court:     You  may  proceed  with   the  testi- 
mony 

Mr.  Davidson:     I  would  like  to  call  Mr.  L.   C. 
Scharpf. 
Whereupon, 

LOUIS  C.  SCHARPF 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioners, having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Davidson: 

Q.     Will  you  state  your  name? 

A.     Louis  C.  Scharpf. 

Q.     Where  do  you  reside,  Mr.  Scharpf? 

A.     Eu2;ene,  Oregon. 

Q.     Are  jow  connected  with  the  Twin  Oaks  Com- 
pany, the  Petitioner  in  this  case?  [17] 

A.     Yes,  I  am. 

Q.     Are  you  connected  with  the  Twin  Oaks  Build- 
ers Supply  Company,  a  partnership  ?  A.     Yes. 

Q.     What   is   your   position   in   the    Twin   Oaks 
Company,  a  corporation? 

A.     I  am  secretary-treasurer. 

Q.     Are  you  a  stockholder  of  that  corporation? 

A.     Yes. 

Q.     What  numl)er  of  shares  of  stock  do  you  own? 

A.     Well,  thirty  six  and  three  tenths  shares. 
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Q.  What  percentage  of  the  total  issued  and  out- 
standing stock  is  that? 

A.     It  is  a  little  less  than  four  per  cent. 

Q.  What  is  your  position  in  the  Twin  Oaks 
Builders  Sujjply  Comi:)any,  a  partnership'? 

A.     I  own  one  fourth  interest. 

Q.  The  other  partners  in  the  partnership  are 
who? 

A.  John  J.  Rogers,  Eva  M.  Scharpf  and  Cora- 
belle  N.  Rogers. 

Q.     Eva   M.   Scharpf  is   your   wife'? 

A.     Yes. 

Q.  And  Corabelle  N.  Rogers  is  the  wife  of  Mr. 
Rogers'?  A.     Yes. 

Q.  When  did  you  first  become  connected  with 
the  [18]  corporation  now  known  as  the  Twin  Oaks 
Company  ?  A.     1926. 

Q.  What  was  the  name  of  the  corporation  at  that 
time? 

A.     It  was  Twin  Oaks  Lumber  Company. 

Q.  In  what  manner  did  you  first  become  con- 
nected with  that  company '? 

A.  Mrs.  Scharpf  bought  a  large  majority  of  the 
stock  from  a  fellow  by  the  name  of  Yick  Anderson, 
and  I  bought  one  share  at  the  time,  which  was  a 
half  interest  in  the  lumber  company. 

Q.  The  purchases  by  you  and  Mrs.  Scharpf  were 
a  half  interest  in  the  lumber  company? 

A.     Yes. 
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Q.  You  bought  one  share,  and  she  bought  the 
balance  ?  A.     Yes. 

Q.  Did  Mrs.  Scharpf  have  separate  fmids  of  her 
own  with  which  to  buy  the  stock  ?  A.     Yes. 

Q.     How  did  sh^  get  it? 

A.  She  inherited  a  little  fortune  from  her 
mother. 

Q.  And  did  all  the  money  that  she  put  into  the 
stock  purchase  come  from  her  separate  funds? 

A.     That  is  right. 

Q.  When  was  the  name  of  the  corporation 
changed  from  Twin  Oaks  Lumber  Company?  [19] 

A.  That  was  probably  about  1929  or  1930.  It  was 
at  the  time  we  took  on  the  agency  for  the  Roebling 
Wire  Eope  Company,  and  they  would  not  sell  us 
any  wire  rope  as  long  as  we  had  the  name  "lumber" 
connected  with  the  company. 

Q.     When  was  the  name  changed? 

A.  About  1929  or  1930,  I  don't  remember  ex- 
actly. 

Q.     And  what  was  the  name  changed  to? 

A.  We  changed  it  to  ''Twin  Oaks  Builders  Sup- 
ply Company." 

Q.     And  when  was  it  changed  again? 

A.  It  was  changed  again  on  January  1,  1941, 
when  we  formed  the  partnership  and  used  the  cor- 
poration as  a  holding  company. 

Q.     Whose  idea  was  it  to  form  the  partnership? 

A.     It  was  my  idea. 

Q.     Why  did  you  want  to  foi'm  the  partnership? 
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A.  Well,  I  was  a  very  minor  stockholder  in  the 
corporation,  holding  less  than  four  per  cent  of  the 
stock,  and  I  finally  became  rather  discouraged  about 
having  such  a  minor  interest  in  the  company,  and 
finally  proposed  to  Mr.  Rogers  that  we  form  a  part- 
nership in  which  I  wanted  a  one  fourth  interest,  and 
to  buy  out  the  assets  of  the  Twin  Oaks  Builders 
Supply  Company,  a  corporation. 

Q.     Did  Mr.  Rogers  agree  to  that  proposition  ? 

A.  Well,  not  for  a  long  time.  We  argued  about  it 
for  a  year  or  more,  and  finally  he  came  back  with 
a  proposal  that  [20]  he  would  want  to  retain  the 
corporation  as  a  liolding  company  for  the  real  es- 
tate. 

The  Court:     For  whaf? 

The  Witness:  For  the  real  estate;  and  that  he 
was  agreeable  to  forming  a  partnership  to  operate 
the  business,  selling  the  merchandise,  and  so  on. 

Mr.  Davidson:     Was  that  satisfa^ctory  to  you? 

The  Witness :  Well,  it  was  finally  agreed  on,  on 
a  compromise ;  that  was  the  gist  of  it,  and  we  formed 
the  partnership  with  the  four  of  us,  each  having  an 
equal  interest. 

.The  Court :  A¥hat  was  the  interest  of  each  of  the 
four  of  you? 

The  Witness:     One  fourth  interest. 

The  Court:     All  equal  owners? 

The  Witness:  Yes.  My  first  idea  was  that  it 
would  be  Mrs.  Scharpf  one  fourth,  myself  one 
fourth  and  Mr.  Rogers  one  half,  and  then  after  he 
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made  the  suggestion  that  his  wife  come  in  as  one 
of  the  partners,  we  agreed  to  that;  and  I  agreed 
to  the  idea  to  have  the  corporation  to  stand  as  a 
corporation.  It  was  as  early  as  1938  or  1939  that 
we  were  talking  about  the  proposition.  At  that  time 
the  State  Highway  Commission  was  talking  about 
surveys  through  our  property,  and  in  1940  they 
made  a  survey  right  through  our  property,  right 
through  one  comer  of  it,  and  also  through  our  prop- 
erty at  Cottage  Grove.  So  I  thought  it  was  all  right, 
that  the  [21]  corporation  wouldn't  have  much  any- 
way, and  that  it  would  wind  up  in  a  short  timiC.  I 
thought  the  Highway  Department  was  going  to  take 
our  property,  anyway,  so  it  was  all  right  to  leave 
that  in  the  corporation. 

Q.  How  were  the  assets  acquired  from  the  cor- 
poration? A.     How  were  they  acquired  *? 

Q.  How  did  the  partnership  acquire  the  assets 
of  the  "Corporation  ? 

A.  The  four  partners  put  in  two  thousand  dol- 
lars apiece  making  a  total  of  eight  thousand  dollars 
capital,  and  then  we  gave  a  note  for  the  balance, 
which  amounted  to,  I  think,  eighty  nine  thousand 
and  some  odd  dollars. 

The  Court:  When  you  say  'Sve,"  do  you  mean 
all  the  four  partners'? 

The  Witness :  It  was  a  note  signed  by  the  Twin 
Oaks  Builders  Supply  Company,  the  partnership, 
and  of  course  all  the  partners  were  liable  on  it,  so 
far  as  that  goes. 
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Q.  (B}'  Mr.  Davidson)  :  I  hand  you  Petition- 
er's Exhibit  No.  11,  and  I  will  ask  you  if  that  is  the 
note  that  was  given  for  the  initial  payment, — a  copy 
of  the  note  (hands  document  to  witness). 

A.     That  is  the  one,  yes. 

Q.  What  assets  did  the  partnership  take  over 
from  the  corporation? 

A.  Well,  they  took  over  all  the  assets  except  the 
real  [22]  estate  and  the  furniture  and  the  fixtures. 
In  other  words,  they  took  over  the  assets,  such  as 
the  stock  of  merchandise,  the  book  accoimts,  the 
trucks,  the  <:*ash  on  hand,  the  cash  in  the  bank,  and 
assumed  the  accounts  payable  and  all  the  debts  of 
the  corporation. 

Q.  At  what  price  did  the  partnership  take  over 
the  inventory? 

A.  It  was  taken  over  at  our  usual  manner  of 
inventory,  at  cost  or  market. 

Q.     Whichever  was  the  lower? 

A.     That  is  right. 

Q.  Did  you  consider  that  was  a  fair  price  for  the 
inventory  at  the  time?  A.     Yes. 

Q.     At  what  price  did  you  take  over  the  trucks? 

A.     At  the  book  value. 

Q.     Did  you  consider  that  a  fair  price? 

A.     Yes. 

Q.  At  what  price  did  you  take  over  the  accounts 
receivable  of  the  corporation? 

A.     One  hundred  cents  on  the  dollar. 

Q.     Did  you  consider  that  a  fair  price? 
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A.     I  figured  that  was  more  than  a  fair  price. 

Q.  What  are  the  physical  characteristics  of  the 
real  property  that  the  corporation  was  occupying? 
In  other  words,  [23]  what  did  it  -consist  of? 

A.  Well,  it  was  a  lumber  shed  and  a  warehouse, 
with  a  vacant  lot  in  Eugene.  It  was  a  small  lumber 
shed  in  Junction  City,  and  a  store  building  there 
which  we  rented;  in  Cottage  Grove  it  was  a  ware- 
house and  two  vacant  lots,  in  which  at  one  time  we 
operated  a  store. 

Q.  At  the  time  of  the  purchase  the  Cottage 
Grove  store  was  vacant?  A.     That  is  right. 

Q.  Did  the  partnership  acquire  the  right  to  oc- 
cupy the   Cottage   Grove   property?  A.     Yes. 

Q.  Did  they  acquire  the  right  to  occupy  the  Eu- 
gene property?  A.     Yes. 

Q.     And  the  Junction  City  property? 

A.     Yes. 

Q.  You  say  the  Junction  City  property  was  not 
owned  by  the  corporation  but  rented  by  the  cor- 
poration ? 

A.  Well,  the  main  building,  the  concrete  build- 
ing that  we  had  the  store  in,  that  was  owned  by  a 
Mrs.  Cook,  and  we  had  it  leased  from  her. 

Q.     What  did  the  partnership  do  with  the  lease? 

A.     They  carried  it  on. 

Q.     Did  the  partnership  thereafter  pay  the  rent  ? 

A.     Yes. 

Q.  What  did  the  balance  of  the  Junction  City 
property  consist  of? 
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A.  It  consisted  of  several  lots  in  back  of  the 
store,  on  which  there  was  a  one-story  lumber  shed. 

Q.     A  one-story  lumber  shed?  A.     Yes. 

Q.     Was  there  a  large  investment  there? 

A.     No. 

Q.     About  how  much? 

A.     Several  thousand  dollars. 

Q.     What  do  you  mean  by  "several"? 

A.     How  is  that? 

Q.     What  do  you  mean  by  "several"? 

A.  Well,  I  am  guessing  at  it,  I  would  say  about 
three  thousand  dollars,  maybe. 

Q.  And  the  Cottage  Grove  property  was  vacant 
at  that  time  ?  A.     Yes. 

Q.  Now,  what  rental  did  the  partnership  agree 
to  pay  to  the  Corporation?  A.     $250  a  month. 

Q.     Did  you  consider  that  a  fair  rental  ? 

A.     Yes. 

Q.  Now,  taking  over  these  assets,  in  whose  name 
was  the  [25]  merchandise  purchased? 

A.  It  was  purchased  in  the  name  of  the  Twin 
Oaks  Builders  Supply  Company,  the  partnership. 

Q.     In  whose  name  were  the  sales  made? 

A.  The  same.  Twin  Oaks  Builders  Supply  Com- 
pany, the  partnership. 

Q.  Did  the  Twin  Oaks  Builders  Supply  Com- 
pany have  the  bank  account?  A.     Yes. 

Q.     The  partnership,  that  is?  A.     Yes. 

Q.     Did  the  corporation  have  a  bank  account? 

A.     Yes. 
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Q.  Were  the  funds  to  pay  the  liabilities  of  the 
partnership  drawn  from  its  bank  account? 

A.     That  is  right. 

Q.  Did  the  corporation  pay  any  of  the  operat- 
ing expenses?  That  is,  operating  expenses  of  the 
partnership?  A.     No  sir. 

Q.  Did  the  partnership  register  with  the  various 
governmental  authorities  as  an  employing  entity? 

A.     Yes,  it  did. 

Q.     What  did  the  merchandise  consist  of? 

A.  The  merchandise  is  lumber,  coal,  explosives, 
hardware,  paint,  roofing,  nails,  plaster,  lime,  ce- 
ment; anything  [26]  that  is  used  for  the  building 
game. 

The  Court:  What  was  the  aggregate  value  of 
this  real  estate  that  the  corporation  retained  title 
to? 

The  Witness :     Of  the  real  estate  ? 

The  Court:     Yes;  what  was  its  aggregate  value? 

The  Witness:  Well,  as  I  remember,  the  book 
value  was  about  $37,000. 

The  Court :  How  did  that  compare  with  the  mer- 
chandise that  the  partnership  took  over. 

The  Witness:  I  would  say  the  merchandise 
would  be  larger  than  that. 

The  Court:     Larger? 

The  Witness:     Yes. 

The  Court:     Much  larger? 

The  Witness:     Well,  I  don't  remember  that. 

Q.     (By  Mr.  Davidson) :     I  hand  you  Petition- 
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er's  22,  received  in  evidence  Mr.  Scharpf,  and  ask 
you  if  you  can  tell  from  that  as  to  the  value  of  the 
purchase  price  at  which  the  inventory  was  taken 
over  (hands  document  to  witness). 

A.     You  want  the  total  ? 

Q.     Just  the  merchandise? 

A.     The  merchandise? 

Q.     Yes.  A.     $70,892.48.  [27] 

Q.  Mr.  Scharpf,  I  hand  you  a  document  marked 
for  the  purpose  of  identification  as  Petitioner's  23, 
will  you  identify  that? 

(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  23  for  identifi-cation.) 

A.  It  is  our  notice  of  engaging  in  a  hazardous 
occupation  by  the  Twin  Oaks  Builders  Supply  Com- 
pany, as  filed  with  the  State  Industrial  Accident 
Commission. 

Q.     With  whom  was  that  filed"? 

A.  It  was  tiled  on  behalf  of  the  Twin  Oaks 
Builders  Supply  Company,  naming  the  partners, 
Louis  C.  Scharpf,  Eva  M.  Scharpf,  Corabelle  M. 
Bogers  and  John  C.  Rogers  as  partners.  It  was 
filed  with  the  State  Industrial  Accident  Commis- 
sion. 

Q.  Will  you  state  whether  that  was  signed  by 
you  and  approximately  the  date  it  was  dated  ? 

A.  On  January  16,  it  was  signed  by  the  Twin 
Oaks  Builders  Supply  Company,  L.  C.  Scharpf, 
partner. 

Q.     Have  you  continued  to  carry  the  Industrial 
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Accident  Commission  insurance  with  the  State  of 

Oregon  ^  A.     Yes. 

Q.  Have  you  carried  it  in  the  name  of  the  part- 
nership ?  A.     Yes. 

Mr.  Davidson :     I  offer  that  in  evidence. 

Mr.  Pigg:     No  objection. 

The  Court:  It  will  be  received  and  marked 
as  [28]  Petitioner's  23. 

(The  document  referred  to,  heretofore 
marked  as  Petitioner's  Exhibit  23  for  identi- 
fication, was  received  in  evidence  as  Petitioner's 
Exhibit  23.) 

Mr.  Davidson:  I  would  like  to  have  another  one 
marked  here. 

The  Clerk:     Petitioner's  24  for  identification. 
(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  24  for  identification.) 

Q.  (By  Mr.  Davidson)  :  Mr.  Scharpf,  I  hand 
you  a  letter  which  has  been  marked  for  identifica- 
tion as  Petitioner's  24,  will  you  tell  me  what  that 
is  (hands  document  to  witness)  ? 

A.  That  is  a  letter  from  the  State  Unemploy- 
ment Compensation  Commission  at  Salem,  saying 
that  our  registration  for  unemployment  compensa- 
tion had  been  received  and  filed. 

Q.  And  upon  whose  behalf  was  that  registration 
made  ? 

A.  That  was  made  on  behalf  of  the  Twin  Oaks 
Builders  Supply  Company. 

Q.     The  partnership? 
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A.     The  partnership,  yes. 

The  Court:     What  is  the  date  of  the  letter? 

Mr.  Davidson:  The  letter  is  dated  January  25, 
1941.  I  would  like  to  offer  that  in  evidence. 

The  Court:     Is  there  any  objection'?  [29] 

Mr.  Pigg:     No  objection. 

The  Court:  It  \Yill  be  received  and  marked  as 
Petitioner's  24. 

(The  document  referred  to,  heretofore 
marked  as  Petitioner's  Exhibit  24  for  identi- 
fication, was  received  in  evidence  as  Petition- 
er's Exhibit  24.) 

Mr.  Davidson:  And  I  have  another  one  here, 
also,  which  I  would  like  to  have  the  Clerk  mark. 

The  Clerk:     Petitioner's  25  for  identification. 
(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  25  for  identification.) 

Q.  (B}^  Mr.  Davidson) :  ]\Ir.  Scharpf,  I  hand 
you  a  document  which  has  been  marked  for  identi- 
fication as  Petitioner's  25.  Will  you  tell  me  what 
that  is  (hands  document  to  witness)  ? 

A.  This  is  a  notice  of  employer's  identification 
number  issued  by  the  Treasury  Department,  Bureau 
of  Internal  Revenue,  of  the  Twin  Oaks  Builders 
Supply  Company,  a  partnership,  with  the  owners 
named  as  John  J.  Rogers,  Corabelle  N.  Rogers, 
Louis  C.  Scharpf  and  Eva  M.  Scharpf,  using  the 
trade  name  of  Twin  Oaks  Builders  Supply  Com- 
pany, a  partnership. 

Q.     By  whom  was  that  issued? 
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A.  That  was  issued  by  the  Treasury  Department, 
Internal  Revenue  KService. 

Mr.  Davidson :     I  offer  that.  [30] 

The  Court:     Is  there  any  objection? 

Mr.  Pigg:     No  objection. 

The  Court:  It  will  be  admitted  and  marked  as 
Petitioner's  25. 

(The  document  referred  to,  heretofore 
marked  as  Petitioner's  Exhibit  No.  25  for  iden- 
tification, was  received  in  evidence  as  Petition- 
er's Exhibit  No.  25.) 

Mr.  Davidson:     May  I  also  have  this  identified? 

The  Clerk:     Petitioner's  26  for  identification. 
(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  26  for  identification.) 

Q.  (By  Mr.  Davidson) :  Mr.  Sc-harpf,  I  hand 
you  a  group  of  documents,  which  I  pinned  together 
and  had  marked  for  identification  as  Petitioner's 
26.  Will  you  identify  those,  please  (hands  docu- 
ments to  witness)  ? 

A.  These  are  all  the  employers  contributions,  or 
contribution  reports  issued  by  the  State  Unemploy- 
ment Compensation  Commission  at  Salem,  Oregon. 

Q.  Would  you  say  by  whom  these  reports  were 
made? 

A.  This  one  was  made  by  the  Twin  Oaks  Build- 
ers Supply  Company. 

Q.  Are  there  any  made  by  the  Twin  Oaks  Com- 
pany? 
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A.  Yes,  there  are;  this  one  here  is  Twin  Oaks 
Company  (indicating).  [31] 

Q.     Do  these  cover  the  period  of  1941  ? 

A.     Yes;  they  are  all  1941. 

Mr.  Davidson :     I  will  offer  that  in  evidence. 

Mr.  Pigg:     No  objection. 

The  Court:  Are  they  all  in  one  document,  brad- 
ded  together? 

Mr.  Davidson:  Yes,  they  are  firmly  bradded  to- 
gether. 

The  Court :     All  right. 

Mr.  Davidson:     I  will  offer  this. 

Mr.  Pigg:     No  objection. 

The  Court:  It  wil]  lie  received  as  Petitioner's 
26. 

(The  document  referred  to,  heretofore 
marked  as  Petitioner's  Exhibit  No.  26  for  iden- 
tification, was  received  in  evidence  as  Petition- 
er's Exhibit  No.  26.) 

Q.  (By  Mr.  Davidson)  :  Did  the  corporation 
and  the  partnership  make  separate  reports  of  their 
payrolls  for  the  purpose  of  employment  taxes? 

The  Court:     When? 

Q.     (By  Mr.  Davidson)  :     For  the  year  1941? 

A.     Yes. 

Q.     And  for  subsequent  years?  A.     Yes. 

Q.  Were  any  of  the  operating  personnel  of  the 
partnership  carried  on  the  payroll  of  the  corpora- 
tion? [32] 
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A.  Mr.  Rogers  and  I  were  on  the  payroll  in 
1941,  of  the  corporation. 

Q.     What  was  your  salary? 

A.     Fifty  dollars  a  month. 

Q.     Each?  A.     Yes;  Mr.  Rogers  and  I. 

Q.  Did  the  corporation  have  any  other  em- 
ployees ?  A.     No. 

Q.     At  any  time?  A.     No. 

Q.     From  1941  to  1944?  A.     No. 

(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  27  for  identification.) 

Q.  (By  Mr.  Davidson) :  I  hand  you  a  docu- 
ment which  has  been  marked  for  identification  as 
Petitioner's  27  (hands  document  to  witness)  ;  will 
you  tell  me  what  that  is? 

A.  That  is  the  1942  and  1943  tax  receipt  from 
Lane  County  for  the  Twin  Oaks  Builders  Supply 
Company,  the  partnership,  personal  property. 

Q.     What  did  this  tax  receipt  cover? 

A.     That  would  cover  the  stock  of  merchandise. 

Mr.  Davidson:     I  will  offer  that. 

Mr.  Pigg:     No  objection.  [33] 

The  Court:  It  will  be  admitted  as  Petitioner's 
27. 

(The  document  referred  to,  heretofore 
marked  as  Petitioner's  Exhibit  No.  27  for  iden- 
tification, was  received  in  evidence  as  Petition- 
er's Exhibit  No.  27.) 

Mr.  Davidson :  I  would  like  to  have  this  marked, 
also.  (Indicating  document.) 

The  Clerk:     Petitioner's  28  for  identification. 
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(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  28  for  identification.) 

Q.  (By  Mr.  Davidson)  :  I  hand  you  a  docu- 
ment which  has  been  marked  for  identification  as 
Petitioner's  28  (hands  document  to  witness).  Can 
you  tell  me  what  that  is  ? 

A.  Well,  this  is  an  average  demurrage  agree- 
ment. 

The  Court :     A  what  ? 

The  Witness:  An  average  demurrage  agree- 
ment; demurrage  for  freight  cars  issued  by  the 
S.  P.  &  S.  Railroad  Company. 

The  Court:     Under  what  date? 

The  Witness :     It  is  dated  April  22,  1942. 

Q.     (By  Mr.  Davidson) :     In  whose  name? 

A.     It  was  to  be  effective  in  1941. 

Q.     In  whose  name? 

A.  It  was  signed  by  the  Twin  Oaks  Builders 
Supply  [34]  Company,  L.  C.  Scharpf,  partner. 

Mr.  Davidson:     I  will  oifer  that. 

Mr.  Pigg:     No  objection. 

The  Court:  It  will  l:>e  admitted  and  received  in 
evidence  and  marked  as  Petitioner's  28. 

(The  document  referred  to,  heretofore 
marked  as  Petitioner's  Exhibit  No.  28,  for  iden- 
tification, was  received  in  evidence  as  Petition- 
er's Exhibit  No.  28.) 

Mr.  Davidson:  Your  Honor,  we  have  a  Mr. 
Sweet,  whose  family  lives  some  distance  from  here, 
and  he  is  very  much  concerned  with  the  flood,  and 
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Respondent's  counsel  lias  indicated  he  has  no  ob- 
jection to  my  putting  him  on  out  of  order,  at  this 
time,  in  order  to  accommodate  Mr.  Sweet. 

Mr.  Pigg:     No  objection. 

Mr.  Davidson:  Mr.  Scharpf,  will  you  leave  the 
stand  for  a  few  moments,  while  Mr.  Sweet  testifies? 

The  Witness:     Surely. 
(Witness  excused.) 

Mr.  Davidson:     Mr.  Sweet. 
Whereupon, 

C.  B.  SWEET 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination  [35] 

By  Mr.  Davidson: 

Q.     Will  you  state  your  name? 

A.     C.  B.  Sweet. 

Q.     What  is  your  business  or  occupation! 

A.  I  am  division  manager  for  the  Long-Bell 
Lumber  Company. 

Q.  What  particular  division  is  under  your 
■charge!  A.     The  retail  department. 

Q.  How  long  have  you  been  with  the  Long-Bell 
Lumber  Company!  Approximately  26  years. 

Q.     And  in  what  departments! 

A.     24  years  in  the  retail  department. 

Q.     Does  the  Long-Bell  Lumber  Company  oper- 
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ate  retail  lumber  yards  in  Oregon?  A.     Yes. 

Q.  And  does  the  Long-Bell  Lumber  Company  op- 
erate a  retail  lumber  yard  in  Eugene,  Oregon? 

A.    Yes. 

Q.  And  where  is  that  yard  located  with  refer- 
ence to  the  yard  of  the  Twin  Oaks  Builders  Supply 
Company  ? 

A.     It  is  on  the  adjoining  plot  on  High  Street. 

Q.  What  would  you  say  as  to  how  the  Long-Bell 
yard  compares  in  rental  value  with  the  Twin  Oaks 
yard  % 

A.     I  would  say  they  are  very  comparable.  [36] 

Q.  And  does  the  Long-Bell  Lumber  Company 
own  that  yard  ?  A.     Not  the  real  estate,  No  sir. 

Q.     Does  it  rent  the  real  estate? 

A.     It  leases  it. 

Q.     When  was  that  lease  entered  into. 

A.  Oh,  as  near  as  I  can  remember,  it  was  about 
1944;  possibly  1943;  but  I  am  not  just  sure  about 
that. 

Q.     1943  or  1944?  A.     Yes. 

Q.  What  is  the  amount  of  the  rental  provided 
for  in  that  lease?  A.     $300. 

Q.     Per  month?  A.     Yes. 

Q.     Who  pays  the  taxes  on  the  property? 

A.     The  owner. 

Q.     Who  pays  the  insurance  on  the  property? 

A.     The  owner. 

Q.     Who  maintains  the  buildings? 

A.     The  owner  maintains  the  foundations,   and 
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we  maintaiii  the  balance  of  it,  other  than  the  paint- 
ing. The  owner  paints  the  building. 

Q.  Have  you  had  any  experience,  Mr.  Sweet,  in 
the  purchase  of  inventory  of  a  going  retail  yard? 

A.    Yes. 

Q.  And  did  you  so  purchase  the  yard  which  you 
operate  in  Eugene?  A.     Yes. 

Q.  Will  you  state  upon  what  basis  such  inven- 
tory is  usually  purchased? 

A.  We  normall.Y  i^urchase  it  on  the  basis  of  cost 
or  market,  whichever  is  the  lower. 

Q.  Is  that  the  manner  of  inventorying  in  the 
retail  yard?  A.     Yes. 

Q.  And  did  you  inventory  the  Eugene  yard  that 
you  purchased  that  way  ?  A.     Yes. 

Mr.  Davidson:     You  may  cross  examine. 

The  Court:  Did  the  witness  testify  to  the  rental 
in  this  particular  case? 

Mr.  Davidson:  He  testified.  Your  Honor,  that 
the  Tw^in  Oaks  Builders  Supply  Company  yard  was 
comparable  in  rental  value  to  that  which  the  Long- 
Bell  Lumber  Company  occupies.  He  testified  he  is 
not  an  expert  on  rental,  but  that  the  property  which 
he  has  rented  was  at  $300  a  month. 

The  Court:     And  they  are  about  the  same. 

Mr.  Davidson:     That  is  right. 

The  Court:     You  may  cross  examine.  [38] 

Cross-Examination 
By  Mr.  Pigg: 
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Q.  Where  is  this  lumber  yard  of  the  Long-Bell 
Lumber  Company?    Li  Eugene? 

A.     Where  is  it? 

Q.     Yes. 

A.  It  is  on  High  Street,  555  High  Street;  it  is 
in  the  next  block  from  the  Twin  Oaks  Yard. 

Q.  What  is  the  size  of  it  in  terms  of  square  feet 
or  lots,  and  so  forth? 

A.     Of  the  Long-Bell  Lumber  Company  yard? 

Q.  Yes;  and  as  compared  with  the  Twin  Oak 
yard. 

A.  Well,  I  don't  know  how  many  lots  are  in- 
volved. It  is  a  rather  irregular  piece  of  ground 
and  runs  a  block  in  one  direction,  but  it  is  very 
shallow  in  depth,  rather  pie  shape;  it  is  narrower 
at  one  end  than  at  the  other. 

Q.     You  are  referring  to  the  Long-Bell  property  ? 

A.    Yes. 

Q.  Do  .you  know  how  many  lots  were  involved 
or  were  owned  by  the  Twin  Oaks  Builders  Supply 
Company  on  January  1,  1941? 

A.     I  have  not  the  foggiest  idea. 

Q.  Do  you  know  the  size  and  type  of  the  build- 
ings that  were  on  there  in  January  of  1941  ? 

A.  No ;  I  had  seen  them,  but  I  had  paid  no  par- 
ticular [39]  attention  to  them;  we  were  not  in  Eu- 
gene at  that  time. 

Q.  Had  you  in  1941,  or  at  any  other  time,  made 
any  examination  of  the  Twin  Oaks  Builders  Supply 
Company  for  the  purpose  of  comparing  that  prop- 
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erty  with  the  properties  that  you  have  described  as 

belonging  to  the  Long-Bell   Company? 

A.     No  sir. 

Q.     For  the  purposes  of  rental  or  otherwise  ? 

A.     No  sir. 

Q.  Do  you  have  any  information  or  knowledge 
as  to  what  the  fair  market  value  of  the  properties, 
— rental  of  the  properties  of  real  estate  that  be- 
longed to  the  Twin  Oaks  Builders  Supply  Company 
in  1941,  was?  A.     No,  sir. 

Q.  Do  you  have  any  idea  what  the  fair  market 
value  or  rental  value  of  the  property  was  at  that 
time?  A.     No  sir. 

Q.  Did  the  Twin  Oaks  Company  own  any  of  the 
buildings  or  own  all  of  the  buildings,  such  as  lum- 
ber sheds  and  facilities  in  1941,  in  January,  in  Cot- 
tage Grove? 

A.  I  would  not  have  any  idea  what  their  hold- 
ings were. 

Q.     Does  Long-Bell?  A.     Long-Bell? 

Q.     Yes.  A.     No  sir. 

Q.  Don't  they  own  certain  facilities  or  build- 
ings in  [40]  Junction  City?  A.     No  sir. 

Q.     And  have  not  done  so?  A.     No  sir. 

Q.  So  your  testimony  is  to  the  effect  that  the 
rental  values  compare  favorably,  as  a  wild  guess, 
or  the  best  guess  you  can  make? 

A.  Well,  a  man  can  look  at  two  pieces  of  prop- 
erty while  he  is  going  down  the  street,  and  get  some 
idea  of  their  relative  value. 
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Q.  Is  that  the  basis  on  which  you  testified  as  to 
the  value  ?  A.     Yes. 

Mr.  Pigg:     That's  all. 

Redirect  Examination 
By  Mr.  Davidson: 

Q.     What  are  the  terms  of  your  lease? 

A.     Five  years  with  an  option. 

Q.  The  lease  is  for  five  years  at  $300  a  month, 
with  an  option  of  another  five  years  at  $300? 

A.     Yes. 

Q.  Was  there  an  operating  lumber  yard  when 
you  took  it  over?  A.     Yes. 

Q.     Was  it  equipped  for  a  lumber  yard?  [41] 

A.     Yes;  it  had  been  operating. 

Q.  Is  it  true,  with  some  variations,  that  lumber 
yards,  retail  lumber  yards,  have  considerable 
similarity  ? 

A.  Yes,  I  think  most  of  them  are  somewhat 
alike;  from  the  nature  of  the  business  they  have 
to  l)e. 

Q.  From  the  standpoint  of  your  experience  as 
a  retail  lumber  yard  operator,  do  you  say,  from  a 
rental  standpoint,  a  useful  value  standpoint  for  a 
retail  lumber  yard,  that  the  property  that  you 
have  under  lease,  and  that  which  the  Twin  Oaks 
Com}>any  occupies  are  fairly  comparable? 

Mr.  Pigg:  I  object  to  that  on  the  grounds  that 
it  calls  for  a  conclusion:  no  proper  foundation 
laid. 
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The  Court :  I  think  he  has  testified  that.  I  think 
it  is  repetitious. 

Mr.  Davidson:  Well,  I  wanted  to  emphasize  it, 
Your  Honor,  that  Mr.  Sweet  has  had  consider- 
able experience  so  far  as  retail  lumber  yards  are 
concerned. 

The  Court:     Let  us  have  the  question, 

(The  pending  question  was  read  by  the  re- 
porter, as  follows: 

"Question:  From  the  standpoint  of  your  ex- 
perience as  a  retail  lumber  yard  operator,  do  you 
say,  from  a  rental  standpoint,  a  useful  value  stand- 
point for  a  retail  lumber  yard,  that  the  property 
that  you  have  under  lease,  and  that  which  the 
Twin  Oaks  Company  occupies  are  fairly  compar- 
able?")  [42] 

The  Court :     What  is  the  answer  to  the  question  ? 

The  Witness:  Yes,  I  would  say  that  I  believe 
they  are  comparable. 

Mr.  Davidson:     That  is  all. 

Recross-Examination 
By  Mr.  Pigg: 

Q.  Is  your  answer  to  the  last  question  based 
upon  the  same  considerations  as  the  answer  that 
you  gave  me  on  cross-examination,  to  which  I  di- 
rected your  attention  a  while  ago? 

A.  Yes,  I  think  it  is;  I  had  no  way  of  knowing 
exactly  what  they  owned  or  did  not  own;  I  could 
only  see  what  was  being  operated,  and  what  they 
had  to  operate  with. 
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Mr.  Pigg:     That's  all. 
Mr.  Davidson:     That's  all. 
The  Court:     You  may  stand  aside. 

(Witness  excused.) 
The  Court:     We  will  take  a  ten  minute  recess. 

(Whereupon  a  ten  minute  recess  was  taken.) 
Mr.  Davidson:     I  will  recall  Mr.  Scharpf. 

Whereupon, 

LOUIS  C.  SCHARPF 

recalled  as  a  witness  for  and  on  behalf  of  the 
Petitioner,  having  been  previously  duly  sworn,  was 
further  examined  and  testified  as  follows: 

Further  Direct  Examination  [43] 

The  Court:  I  don't  know  whether  the  witness 
has  testified  as  to  the  date  of  his  marriage,  I  don't 
supj}ose  there  is  any  question  of  community  prop- 
erty involved. 

Mr.  Pigg:  No  question  of  community  property 
is  involved. 

Q.  (By  Mr.  Davidson)  :  You  testified  why  you 
wanted  to  operate  the  partnership,  did  you  not? 

A.     Yes,  I  think  so. 

Q.  Is  there  any  other  reason,  which  you  have 
not  given,  as  to  why  you  wanted  the  partnership? 

A.  Yes,  I  had  a  definite  reason ;  I  wanted  to  get 
myself  in  a  position,  through  a  partnership,  so  that 
if  I  wanted  to  get  out  or  dissolve  it,  I  could  get  out. 

Q.     Mr.  Scharpf,  are  you  familiar  with  the  pro]!- 
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erty  occupied  by  the  Long-Bell  Lumber  Company 

at  Eugene?  A.     Yes. 

Q.  What  would  you  say,  approximately,  as  to 
the  area  of  that  property,  and  how  it  compares  with 
the  area  of  the  property  occupied  by  the  Twin 
Oaks  Builders  Supply  Company — which  they  oc- 
cupied in  1941? 

A.     Well,  in  1941,  we  didn't  own  the  same 

The  Court:     Speak  louder. 

The  Witness:  In  1941,  we  did  not  own  that 
lot  that  divides  our  lumber  shed  from  the  ware- 
house; there  was  a  big  [44]  two-story  house  in  be- 
tween. But,  in  frontage,  it  would  be  eighty  and — 
we  had,  maybe,  about  150  or  160  foot  frontage  on 
High  Street.  The  Long-Bell  property  is  an  entire 
block. 

Q.     (By  Mr.  Davidson)  :     How  large  is  that? 

A.     I  don't  know. 

Q.     Greater  than  yours?  A.     Oh,  yes. 

Q.  And,  in  general,  how  would  the  value  of  the 
improvements  of  the  two  properties  compare,  that 
is,  yours  in  1941  and  theirs  in  1943  and  1944  when 
they  occupied  them? 

A.  They  had  a  shed  over  the  entire  block,  the 
entire  length.  We  had  a  warehouse  on  one  side, 
and  the  lumbershed  on  the  other  side.  But  I  would 
say  the  value  was  rather  comparable. 

The  Court:     I  didn't  hear  what  you  said. 

The  Witness:     The  value  was  rather  comparable. 
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The  Court:  Was  the  size  about  the  same?  Was 
the  size  the  same,  the  facilities,  and  so  forth? 

The  Witness:  As  to  location,  I  would  say  one 
was  about  as  valuable  as  the  other;  we  both  used 
the  same  track;  we  have  a  track  in  back  there  that 
we  both  use. 

Mr.  Davidson:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Pigg: 

Q.  Mr.  Scharpf,  did  you  say  that  the  name  of 
the  [45]  Petitioner  corporation  was  changed  from 
Twin  Oaks  Lumber  Company  to  Twin  Oaks  Build- 
ers Supply  Company,  as  a  corporation? 

A.     Yes. 

Q.     When  was  that,  Mr.  Scharpf?   About  when? 

A.     It  was,  oh,  about  1930. 

Q.     Wasn't  it  about  1935? 

A.  As  to  the  exact  year,  I  couldn't  remember 
about  that.  It  was  at  the  time  we  took  the  agency 
for  the  Roebling  Wire  Rope;  we  had  to  take  the 
name  "lumber"  out  in  order  to  get  that  agency. 

Q.  As  I  understand  your  testimony,  the  name 
of  the  Petitioner  corporation  has  changed  from 
Twin  Oaks  Builders  Supply  Company  to  the  Twin 
Oaks  Company,  on  or  shortly  after  January  1, 
1941?  A.     That  is  right. 

Q.  I  hand  you  Petitioner's  Exhibit  8,  which  is 
a  copy  of  the  minutes  of  a  special  meeting  of  the 
stockholders  of  the  Twin  Oaks  Builders  Supply 
Company,  held  on  January  2,  1941,  the  minutes  be- 
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ing  signed  John  J.  Rogers,  President,  and  attested 
by  L.  C.  Scharpf,  Secretary.    Is  that  your  signa- 
ture (indicating)  ?  A.    Yes. 

Q.     And  Mr.  Rogers  was  President  *? 

A.    Yes. 

Q.     And  you  were  Secretary'? 

A.     That  is  right.  [46] 

Q.  Is  this  the  meeting  at  which  the  change  in 
the  name  of  the  corporation  was  made  from  Twin 
Oaks  Builders  Supply  Company  to  Twin  Oaks 
Company*?  Is  that  the  time  when  the  change  was 
authorized  *? 

A.     Yes.   The  resolution  right  here  (indicating). 

Q.     It  so  states  there?  A.     Yes. 

Q.  And  that  was  part  and  parcel  of  the  general 
plan  and  the  arrangements  that  were  made  at  the 
time  that  the  corporation  turn  over  its  name  to  the 
partnership,  and  that  the  partnership  continue  in 
the  name  of  the  Twin  Oaks  Builders  Supply  Com- 
pany? 

A.  We  wanted  to  keep  that  name  for  the  part- 
nership ;  we  had  been  operating  in  that  name. 

Q.  Why  did  you  want  to  keep  it  for  the  oper- 
ating end  of  the  business? 

A.  Because  all  the  customers  were  familiar  with 
it. 

Q.  In  other  words,  you  had  operated  with  a 
corporation  of  the  same  name,  and  had  been  en- 
gaged in  the  same  business  in  the  same  community, 
in  the  same  area,  for  a  period  of  years,  and  you 
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wanted  to  retain  the  customers  wlio  were  familiar 

with  that  business?  A.     That  is  right. 

Q.  And  they  knew  both  Mr.  Rogers  and  your- 
self, and  your  connection  with  the  corporation  prior 
to  January  1,  1941  [47]  didn't  they? 

A.     Yes. 

Q.  Referring  to  Petitioner's  15,  Mr.  Scharpf, 
is  that  the  partnership  agreement  executed  January 
25,  1941,  as  of  January  1,  1941,  is  that  right  (hands 
document  to  witness)  ? 

A.     That  is  right. 

Q.  It  was  signed  by  several  persons,  including 
yourself,  as  Louis  C.  Scharpf,  was  it  not? 

A.     Yes. 

Q.     And  it  was  signed  Mr.  Rogers? 

A.     Yes. 

Q.  It  was  signed  by  all  of  you,  by  you,  Mr. 
Rogers,  Mrs.  Rogers  and  Mrs.  Scharpf. 

A.     That  is  right. 

Q.  And  the  business  organization  as  contem- 
plated by  this  exhibit  15 — what  was  the  organiza- 
tion which  you  testified  it  was  desired  to  retain 
the  name  of? 

A.  I  don't  know  that  I  understand  your  ques- 
tion. 

Q.  The  name  of  the  business  organization  which 
it  was  contemplated  would  subsequently  carry  on 
the  business  of  the  corporation — you  wanted  that 
name  to  still  be  the  name  "Twin  Oaks  Builders 
Supply  Company"? 
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A.  That  was  the  assumed  name.  That  was  the 
name  for  the  partnership. 

Q.  That  was  the  name  of  the  corporation  prior 
to  that?  [48]  A.    Yes. 

Q.  And  this  is  the  same  business  organization 
that  you  just  stated  a  while  ago  you  desired  to 
have  the  advantage  of,  so  far  as  the  name  was 
concerned,  which  has  been  used  by  the  old  corpora- 
tion for  its  future  business  operations,  is  that  cor- 
rect ?  A.     Yes ;  that  is  right. 

The  Court:     Did  the  witness  answer? 

The  Witness :     Yes ;  that  is  right. 

The  Court:     Speak  a  little  louder,  please. 

Q.  (By  Mr.  Pigg)  :  Jlef erring  to  Petitioner's 
Exhibit  16,  which  is  a  supplement  to  the  partner- 
ship agreement  being  Exhibit  15,  which  I  showed 
you.  That  is  signed  by  the  same  parties  as  the  pre- 
vious exhibit,  is  it  not?  A.     Yes. 

Q.  And  Petitioner's  Exhibit  17,  which  is  a  lease, 
dated  January  2,  1941,  how  was  that  signed? 

A.  That  was  signed  by  the  Twin  Oaks  Com- 
pany, a  corporation,  hy  John  J.  Rogers,  President, 
and  myself  as  secretary,  and  the  Twin  Oaks  Build- 
ers 8up]:>ly  Company,  partnership,  by  Louis  C. 
Scharpf ,  Eva  M.  Scharpf,  Corabelle  N.  Rogers  and 
John  J.  Rogers,  partners. 

Q.  Petitioner's  Exhibit  22,  Mr.  Schar])f,  which 
I  hand  you  (hands  document  to  witness)  under  the 
heading  of  "assets",  [49]  is  that  a  list  of  the  assets 
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or  items  of  property  tliat  were  transferred  from 

the  corporation  to  the  partnership  at  that  time  ? 

A.  This  is  a  list  of  the  assets  and  a  list  of  the 
liabilities. 

Q.  Those  liabilities  represent  the  liabilities  as 
shown  by  the  books  of  the  corporation  at  that  time, 
which  were  assumed  by  the  partnership? 

A.  These  are  the  accoimts  X3ayable  that  we  had 
for  merchandise,  $16,271.55,  which  we  assumed 
from  the  corporation. 

Q.  You  agreed  to  pay  that  on  behalf  of  the  cor- 
j)oration  ?  A.     Yes. 

Q.  OpiDosite  the  names  of  John  J.  Rogers,  Cora- 
belle  N.  Rogers,  Louis  C.  Schar])f  and  Eva  M. 
Scharpf,  the  amount  of  $2,000  appears  with  respect 
to  each.    What  does  that  indicate,  if  you  know. 

A.  That  means  the  investment  that  we  had 
made  in  the  partnership. 

Q.     Why  is  that  investment  made? 

A.     It  was  in  cash;  it  was  a  cash  investment. 

Q.  Did  you  put  $2,000  in  cash  into  the  business 
at  that  time? 

A.  Wei],  I  think  that  the  corporation  owed — 
not  at  that  time  all  of  that — which  I  turned  in  to 
pay  tor  it,  with  a  note.  [50] 

Q.  You  mean  that  the  corporation  owed  you  a 
note  of  $2,000  or  more  at  that  time;  is  that  what 
you  mean? 

A.  No;  they  did  not  owe  me  $2,000.  As  I  re- 
member it,  it  was  two  notes  totaling  about  twelve 
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or  thirteen  hundred  dollars  which  the  corporation 

owed  me. 

The  Court:  Speak  a  little  louder.  I  cannot  hear 
you  when  you  let  your  voice  fall. 

Q.  (By  Mr.  Pigg) :  I  will  withdraw  Exhibit 
22  and  hand  you  Exhibit  17,  Mr.  Scharpf,  and  ask 
you  if  there  appears  on  that  exhibit  the  amounts 
to  which  you  refer  that  w^ere  owing  by  the  cor- 
poration to  you  on  Januaiy  1,  1941,  (hands  docu- 
ment to  witness)  ? 

A.     That  shows  the  accrued  salary. 

Q.     How  much  was  that*? 

A.  $1,200;  and  dividends  from  the  Twin  Oaks 
Company,  formerly  the  Twin  Oaks  Builders  Sup- 
ply Company,  $70.60  and  cash  that  I  borrowed 
from  my  son,  $729.40.  That  makes  a  total  of 
$2,000. 

Q.  In  other  words,  the  total  of  those  amounts 
was  regarded  as  the  amount  owing  to  you  by  the 
corporation?  A.     Yes,  $1,200. 

Q.     $1,200  represents  the  salary  not  drawn  *? 

A.     Yes. 

Q.  And  the  $70.60  represents  dividends  that  had 
been  declared  but  not  paid  at  that  time?  [51] 

A.     I  suppose. 

Q.  And  that  seven  hundred  dollars  and  some 
represents  what  you  said  a  while  ago  ? 

A.     Yes.   I  borrowed  that  from  my  son. 

Q.  Now,  a  total  of  those  three  sums,  that  means 
the  liability  of  the  corporation  to  pay  that  indebt- 
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edness  to  you — that  was  cancelled  and  written  off 

the  books  at  that  time,  was  it  not? 

A.     It  is  the  same  as  a  cash  deal. 

Q.  Just  answer  my  question.  Is  that  what  hap- 
pened; that  was  Avritten  off  the  books  of  the  corpo- 
ration at  that  time,  and  it  is  thereafter  described 
as  a  cash  investment  that  you  made  in  the  part- 
nership; is  that  right"?  A.     That  is  right. 

Q.  You  were  a  party  to  this  transaction,  or  to 
all  of  those  transactions,  were  you  not? 

A.     Yes. 

Q.  Insofar  as  the  same  Exhibit  17  purports  to 
describe  the  information  with  respect  to  John  J. 
Rogers,  is  the  same  thing  true  insofar  as  the  cash 
investment  of  John  J.  Rogers  in  the  partnership 
is  concerned? 

A.  Only  that  he  had  a  lot  more  dividends  than 
I  had. 

Q.  I  mean  to  the  exten(^  of  the  $2,000;  was  that 
written  oft*  the  books  of  the  corporation? 

A.  He  had  $1,200  salary  and  a  dividend  of 
$944,  which  [52]  came  to  more  than  $2,000. 

Q.  It  was  $2,000,  or  whatever  amount  that  was 
owing  by  the  corporation  to  Mr.  Rogers,  which  was 
written  off  the  books  of  the  corporation  in  like 
manner  as  you  have  explained  with  respect  to  your- 
self; isn't  that  right?  A.     Yes. 

Q.  And  Corabelle  N.  Rogers,  whose  name  ap- 
pears  on  Exhibit   17— there   are   two   sums   there, 
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one  of  $1,500  and  one  of  $500;  what  do  they  repre- 
sent"? 

A.  The  $1,500  represents  a  note  that  the  Twin 
Oaks  people,  the  old  Twin  Oaks  Builders  Supply 
owed  her. 

Q,     And  what  does  the  $500  item  represent? 

A.  I  don't  know;  it  must  be  some  money  that 
she  had  borrowed  from  somebody;  it  says  it  was 
borrowed  on  a  note. 

Q.  So  far  as  the  $1,500  item  is  concerned,  was 
that  item  written  oft'  the  books  of  the  corporation 
or  cancelled  insofar  as  it  represented  a  liability  of 
the  corporation,  in  like  manner  and  for  the  same 
reason  that  you  explained  a  while  ago? 

A.     Yes. 

Q.  Did  or  did  not  Mrs.  Rogers  actually  put 
$500  into  the  business  of  the  partnershi])  at  that 
time  ?  A.     Yes. 

Q.     You  are  sure  of  that?  A.     Yes. 

Q.  And  the  name  of  Eva  M.  Scharpf,  insofar 
the  similar  [53]  information  is  shown  with  respect 
to  the  items  $873.40  and  $1,126.60  are  concerned, 
what  do  they  represent? 

A.  The  $873.40  represents  the  1940  dividend 
which  was  cancelled — a  liability — and  the  $1,126.60 
was  cash  that  she  turned  in,  that  she  borrowed  from 
her  son  Bill. 

Q.     That  was  borrowed  from  the  son  Bill  w^hen? 

A.     Prior  to  this. 

Q.     She  borrowed  it  from  your  son  Bill  at  some 
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time  prior  to  the  date,  and  then  loaned  it  to  the 

corporation  % 

A.     No;  she  borrowed  it  from  BilL 

Q.     For  what? 

A.     To  pay  the  balance  of  the  $2,000. 

Q.  You  mean  by  that,  that  Mrs.  Eva  M.  Scharpf 
put  $1,126.60  into  the  partnership  business  at  that 
time  *?  A.     Yes. 

Q.     Are  you  sure  of  that?  A.     Yes. 

Q.  Now,  as  I  understand  your  testimony  with 
respect  to  that  exhibit,  except  for  the  $500  item  as 
to  Corabelle  N.  Rogers  and  $1,126.60  for  Eva  N. 
Scharpf,  the  balance  of  the  material  on  there 
merely  represents  a  cancellation  of  indebtedness 
as  appears  on  the  books  of  the  corporation  owing 
to  the  persons  named  on  the  exhibit? 

A.  No ;  you  left  out  the  $729.40  that  I  paid  in 
that  I  borrowed.  [54] 

Q.     That  also  represents  money  that  you  paid  in? 

A.     Yes,  and  which  I  borrowed  from  my  son. 

Q.  Aggregating,  again,  $729.40?  What  is  your 
answer  ? 

A.  Well,  the  answer  would  be  that  the  accrued 
salaries  and  dividends  were  cancelled  as  shown  on 
this  statement,  were  cancelled  as  a  liability  of  the 
corporation  and  shown  as  capital  on  the  partner- 
ship. 

Q.  And  the  fact  is  that  those  items  do  not  ac- 
tually  represent   amounts   of   cash   paid   into   the 
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partnership  by  the  persons  whose   names   appear 

on  the  exhibits;  is  that  right? 

A.  If  you  mean  writing  out  a  check,  that  is 
right;  it  is  the  same  as  cash. 

Q.  Let  us  turn  over  to  Exhibit  22.  A¥hat  is  this 
item  of  $89,378.35  which  appears  under  the  heading 
of  ''liabilities'"?   Can  you  tell  me,  if  you  know? 

A.  That  is  a  note  that  the  Twin  Oaks  Builders 
Supply  Company  gave  to  the  Twin  Oaks  Company 
for  the  merchandise  that  we  had  bought,  and  the 
books  of  account,  and  the  notes  receivable,  bills 
receivable,  and  so  on. 

Q.  I  hand  you  Exhibit  No.  11,  so  that  you  will 
have  in  your  hand  both  Exhibits  11  and  12,  and  I 
will  ask  you  whether  in  Exhibit  11  that  is  the  note 
to  which  you  have  just  referred? 

A.     It  is  the  note,  and  for  the  same  amount. 

Q.  If  I  understand  you  correctly,  the  effect  of 
your  testimony  is  that  the  amount  of  the  note, 
$89,000  odd,  represents  [55]  the  difference  between 
the  total  of  the  assets,  $113,649.90  and  the  accounts 
receivable  item  of  $16,291.55  and  the  four  items 
of  $2,000  each,  or  $8,000? 

A.     That  makes  a  total  of  $113,649.90. 

Q.  In  other  words,  the  $16,000  plus  the  $8,000, 
added  to  the  $89,000  dollars,  in  round  numbers, 
equals  the  total  of  the  liabilities  of  $113,000  ? 

A.     The  total  of  the  assets. 

Q.     The  total  of  the  assets?  A.     Yes. 

Q.     Now,   these   same   assets   that   are   listed   on 
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tliis  exhibit  are  the  same  assets  that  were  agreed 
to   be    transferred   to   the   partnership   under   tlie 
partnership  agreement;  is  that  correct? 

A.    Yes. 

Q.  There  were  no  other  assets  or  properties 
transferred  at  that  time,  or  agreed  to  be  trans- 
ferred at  that  time,  were  there"? 

A.     Not  that  I  know  of;  no  sir. 

Q.  So  that  the  corporation  retained  only  what- 
ever real  properties,  improved  real  properties,  or 
to  the  extent  that  they  were  improved,  at  Eugene 
and  Cottage  Grove  and  Junction  City,  and  then 
the  furniture  and  fixtures  and  the  facilities  that 
were  used  or  being  used  in  the  business? 

A.  It  was  all  the  assets  with  the  exception  of 
real  [56]  estate  and  furniture  and  fixtures. 

Q.     At  those  three  places  ?  A.     Yes. , 

Q.  And  it  was  what  was  left  that  was  covered 
by  the  lease  agreement,  in  Exhibit  17;  is  that 
correct?  A.     That's  right. 

Q.  Prior  to  January  1,  1941,  had  the  Twin  Oaks 
Builders  Supply  Company  been  engaged  in  the 
rental  of  real  estate — in  the  business  of  renting  real 
property?  A.     No,  sir. 

Q.  After  January  1,  1941,  that  was  the  only 
])usiness  in  which  it  was  engaged,  isn't  that  right? 

A.     We  are  in  the  building  supply  business. 

Q.  I  am  speaking  about  the  corporation.  Ex- 
cept for  the  change  in  name  on  January  1,  1941, 
or  as  of  tliat  time,  the  only  business  in  which  the 
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corx)oration  was   engaged   after   January   1,    1941, 
was  the  renting  of  this  real  proi)erty  and  business 
facilities  thereon  to  the  partnership'? 

A.  No.  Prior  to  January  1,  1941,  the  corpora- 
tion was  operating  a  builders  supply  business. 

Mr.  Pigg:  Will  you  read  the  question  to  the 
witness,  lease? 

(Whereupon    the    last    question    was    read 
aloud  by  the  reporter  as  above  recorded.)  [57] 

Q.  (By  Mr.  Pigg) :  Now,  will  you  answer  the 
question  f 

A.  After  January  1,  1941,  that  was  all  the  busi- 
ness activity. 

Q.  Mr.  Scharpf,  you  are  familiar,  I  assume, 
with  all  the  exhibits  that  have  been  placed  in  evi- 
dence in  this  case? 

A.  I  think  so;  I  couldn't  say  tliat  I  know 
about  all  of  them,  but  I  think  so. 

Q.  Do  you  know  that  copies  of  the  minutes 
of  the  stockholders  meetings,  copies  of  the  minutes 
of  the  directors  meetings,  on  or  about  January  2, 
1941,  were  placed  in  evidence  by  agreement,  don't 
you  know  that?  A.     Yes. 

Q.  Insofar  as  those  exhibits  refer  to  L.  C. 
Scharpf  or  Louis  Scharpf,  and  indicate  your  pres- 
ence at  those  meetings,  or  where  your  signature 
is  on  the  document,  you  are  the  person  to  whom 
they  refer?  A.     Yes. 

Mr.  Pigg:  I  will  ask  that  they  be  marked  for 
identification   as   Respondent's   A   the   corporation 
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income  declared  value  excess  profits  and  defense 
tax   return   of   the    Twin    Oaks    Builders    Supply 
Conjpany  for  the  year  1940. 

The  Court:  It  will  be  marked  for  identification 
as  Respondent's  A. 

(The  document  referred  to  w^as  marked  as 
Respondent's  Exhibit  A  for  identification.) 

Q.  (By  Mr.  Pigg)  :  As  I  understand  your  tes- 
timony at  the  outset  of  this  hearing,  insofar  as  it 
related  to  your  reason  to  organize  the  partnership, 
it  was  that  you  were  dissatisfied  because  you  did 
not  have  a  stock  interest  of  fifty  per  cent,  or  equal 
to  that  of  Mr.  Rogers?  .That  was  about  it? 

A.     Yes. 

Q.  At  that  time — I  am  referring  to  January  1, 
1941 — the  stock  outstanding  represented  about  946 
shares — did  it  not?  A.     That  is  right. 

Q.  Mr.  Scharpf,  I  hand  you  Petitioner's  18 
and  I  will  ask  you  if  that  correctly  reflects  or 
si  lows  the  stock  holdings  of  the  Petitioner  cor- 
])oration  on  January  1,  1941  (hands  document  to 
witness)  ?  A.     It  does. 

Q.  So  that  you  then  held  thirty-five  and  three- 
tenths  shares?  A.     That  is  right. 

Q.  And  Mrs.  Rogers — Mrs.  Scharpf,  your  wife, 
owned  or  held  437.7  shares?  A.     That's  right. 

Q.    A  total  of  473  shates? 

A.     That's  right. 

Q.     And  Mr.  Rogers  owned  or  held  the  remain- 
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ing  fif t}^  per  cent,  or  the  remaining  473  shares  ?  [59] 

A.     That  is  right. 

Q.  Prior  to  January  1,  1941,  did  3^011  hold  a 
proxy  for  the  purpose  of  voting  the  stock  issued 
or  standing  in  the  name  of  Mrs.  Scharpf? 

A.     I  don't  ever  remember  of  holding  a  proxy. 

Q.  Prior  to  January  1,  1941,  did  the  stock- 
holders of  the  Petitioner  corporation  hold  any 
stockholders  meetings'?  A.     Yes. 

Q.  For  the  purpose  of  declaring  dividends  or 
transacting  other  corporate  business? 

A.     Yes,  as  shown  in  the  minute  books. 

Q.     Who  attended  those  meetings'? 

A.  There  was  usually  Mrs.  Scharpf,  Mr.  Rogers, 
myself,  and  Mr.  E.  R,  Bryson. 

Q.     And  who  was  Mr.  Bryson  % 

A.  He  was  a  stockholder  in  there  to  make  the 
third  director. 

Q.  He  was  merely  a  nominal  stockholder  in 
there  holding  two  shares'?  A.     Yes. 

Q.  Two  shares,  which,  in  reality,  belonged  to 
Mrs.  Scharpf? 

A.     Yes,  and  one  to  Mr.  Rogers. 

Q.  He  held  the  legal  title  and  Mrs.  Scharpf 
held  the  equitable  title?  [60] 

A.     That  is  right. 

Q.  Or  the  rights  or  whatever  accrued  under  the 
stock?  A.     That  is  right. 

Q.     At   your   stockholders   meetings,   who   voted, 
the    stock    that    was    then    outstanding    in    Mrs. 
Scharpf 's  name? 
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A.     Mrs.  Scharpf  voted  her  own. 

Q.  You  mean  that  Mrs.  Seharpf  at  all  times 
voted  the  stock  that  stood  in  her  name,  prior  to 
January  1,  1941?  A.     Yes. 

Q.  Did  you  and  Mrs.  Scharpf  ever  disagree 
l)rior  to  that  time  on  how  her  stock  should  be  voted, 
on  any  question  that  arose?  A.     No. 

Q.  So  far  as  the  rights  that  existed  under  the 
ownership  of  the  stock  she  held,  what  is  the  fact  as 
to  whether  or  not  Mrs.  Scharpf  voted  the  stock  in 
accordance  with  your  wishes  or  in  accordance  with 
your  recommendations  and  ideas'?  Do  you  under- 
stand the  question? 

A.     What  was  the  question? 

Mr.  Pigg :     Will  you  read  the  question  ? 

(Whereupon  the  last  question  was  read  aloud 
by  the  reporter  as  above  recorded.) 

A.  Well,  it  might  be  that — I  may  be  dumb,  but 
I  don't  know  exactly  what  you  mean. 

The  Court:     Speak  a  little  louder.  [61] 

A.     I  don't  imderstand  the  question. 

Mr.  Pigg:  I  will  change  the  question  and  re- 
frame  it. 

The  Court:     All  right. 

Q.  (By  Mr.  Pigg)  :  Did  Mrs.  Scharpf  ever 
vote  the  stock  contrary  to  your  wishes? 

A.     No. 

Q.  Isn't  it  a  fact,  Mr.  Scharpf,  that  prior  to 
January  1,  1941,  the  business  of  the  corporation 
was   carried  on,   insofar  as  its   affairs   were   con- 
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cerned,  by  you  and  Mr.  Rogers  as  though  you  were 

equal  stockholders? 

A.  Well,  it  was  just  carried  on  in  the  ordinary 
course  of  a  corporation's  business;  there  was  no 
equal  stockholders  there. 

Q.  You  never  had  any  quarrels  or  misunder- 
standings with  Mr.  Rogers  as  to  the  management 
of  the  business? 

A.  We  had  lots  of  them,  but  we  generally  ironed 
them  out. 

Q.  You  never  had  any  that  you  didn't  compose 
to  your  mutual  satisfaction,  did  you? 

A.     That's  right. 

Q.  You  never  had  any  such  misunderstandings 
or  disagreements,  other  than  those  which  normally, 
in  the  course  of  operating  a  corporation's  business, 
would  arise  Avith  res])ect  to  [62]  differences  of 
opinion  wdiich  might  exist  between  the  officers  of  a 
company;  is  that  right? 

A.     I  would  say  that  is  right. 

Q.  I  hand  you  Exhibit  A,  or  Respondent's  Ex- 
hibit A  for  identification,  Mr.  Scharpf,  and  I  will 
ask  you  if  it  is  not,  in  fact,  the  return  of  the  Peti- 
tioner corporation  for  the  year  1940? 

A.     It  appears  to  be. 

Q.  I  will  ask  you  if  it  does  not  bear  your  sig- 
nature at  the  bottom? 

A.     Yes,  it  carried  my  signature. 

Q.  It  Carries  your  signature  on  the  front  page, 
does  it  not  ?  A.     Yes. 
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Q.  On  page  three  of  this  same  return,  same 
exhibit,  under  schedule  F,  under  the  caption  "Com- 
pensation of  Officers",  does  that  not  indicate  that 
you  and  Mr.  Rogers  each  hold  fifty  per  cent,  or 
each  held  at  that  time,  fifty  per  cent  of  the  then 
outstanding  capital  stock  of  the  Petitioner  cor- 
poration ? 

A,  No,  I  wouldn't  say  so.  It  says,  time  devoted 
to  the  business;  we  both  devoted  our  entire  time 
to  the  business. 

Q.  That  is  under  the  caption  of  "Time  devoted 
to  Business'"?  There  is  another  caption  "Percent- 
age of  Corporation  Stock  Owned."? 

A.     Yes.  [63] 

Q.  And  that  is  divided  into  a  subheading  un- 
derneath the  general  heading? 

The  Court:  Is  there  any  answer  to  that  ques- 
tion? 

Mr.  Pigg:     What  is  that? 

The  Court:     The  question  that  you  asked? 

Mr.  Pigg:     That  is  my  next  step,  Your  Honor. 

Q.  (By  Mr.  Pigg)  :  Turning  your  attention  to 
the  column,  and  particularly  referring  to  the  num- 
ber 4.    That  means  common  stock,  does  it  not? 

A.     I  presume  so. 

Q.  It  shows  John  J.  Rogers  owned  fifty  per 
cent  and  L.  C.  Scharpf  owned  fifty  per  cent,  does 
it  not?  A.     That  is  wrong. 

Q.  Although  that  might  not  be  correct  insofar 
as    tlic    actual    ov/nershi])    of    the    stock    was    con- 
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cerned,  it  represented,  in  general,  the  equal  divi- 
sion   of    responsibilities    in    the    conduct    of    the 
business  between  you  and  Mr.  Rogers,  did  it  not? 

A.  I  would  say  that  is  just  a  typographical 
error. 

Q.  How  long  had  Mr.  Rogers  been  president 
of  the  Petitioner  corporation  prior  to  January  1, 
1941? 

A.  Why,  he  came  into  the  corporation  in  May 
of  1928. 

Q.  And  he  had  been  president  all  during  that 
time?  A.     That  is  right.  [64] 

Q.  You  were  secretary-treasurer  of  the  corpo- 
ration at  the  end  of  1940,  were  you  not? 

A.     Yes. 

Q.     How  long  have  you  held  that  office? 

A.     Since  1926  to  the  present  time. 

Q.  And  during  the  period  which  Mr.  Rogers 
was  president  of  the  corporation,  what  were  his 
duties  or  functions  or  responsibilities  as  president? 

A.  Mr.  Rogers  purchased  the  lumber  and 
shingles  and  molding  and  coal,  principally,  and  I 
looked  after  the 

Q.  Just  what  Mr.  Rogers  did,  as  completely  as 
you  can  tell  me,  first? 

A.  Well,  as  I  said,  he  purchased  the  lumber, 
shingles,  molding,  coal,  and  he  looked  after  the 
granting  of  credit  and  the  collection  of  the  ac- 
counts. 

Q.     Now,  the   same  question   as   concerns   your- 
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self.    I  am  speaking  as  of  before  January  1,  1941. 

A.  Well,  I  looked  after  the  sales  and  bought 
all  the  other  building  materials  items. 

Q.  So  that  you  each  had  a  more  less  definite 
classification  of  duties  and  responsibilities  to  per- 
form for  the  corporation? 

A.  That  is  about  the  way  we  tried  to  divide  it 
up. 

Q.  A¥ell,  now,  after  the  execution  of  the  part- 
nership agreement,  on  January,  1941,  what  were 
the  duties  that  were  [65]  performed  by  Mr.  Rogers 
on  behalf  of  the  partnership? 

A.  They  were  buying  the  lumber,  shingles,  lath, 
and  looking  after  the  credit,  and  collecting  ac- 
counts. 

Q.     In  other  words,  the  same  as  before? 

A.     Yes. 

Q.  Were  your  own  duties,  so  far  as  they  per- 
tained to  the  carrying  on  of  the  business,  the  same 
after  that  as  they  had  been  before? 

A.  Yes;  looking  after  the  sales  and  buying  all 
the  rest  of  the  merchandise. 

Q.  Was  a  complete  new  set  of  books  opened  as 
of  January  1,  1941,  Mr.  Scharj^f,  if  you  know? 

A.     Yes. 

Q.  AYhat  was  the  difference  in  the  designation 
of  the  business  organization? 

A.     What  do  you  mean? 

Q.  What  symbols  were  there  on  those  books  to 
show   that   it   was   a    cor])oration   as   distinguished 
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from  a  partnership,  or,  rather,  a  partnership  as  di^^- 

tingiiished  from  a  corporation? 

A.  The  partnership  was  the  Twin  Oaks  Build- 
ers Supply,  and  the  corporation  was  the  Twin  Oaks 
Company. 

Q.  On  December  31,  the  corporation  was  also 
the  Twin  Oaks  Builders  Supply  Company,  wasn't 
if?  A.     Yes. 

Q.  In  fact,  it  was  also  the  Twin  Oaks  Builders 
Supply  [^dQI  Company  on  January  1,  1941?     . 

A.     Yes. 

Q.  Do  you  know  the  exact  date  the  name  was 
changed  to  the  Twin  Oaks  Company? 

A.  Well,  it  was  changed,  I  suppose,  the  second 
day  of  January,  the  first  day  after  the  legal  holi- 
day. 

Q.  That  is  the  date  of  the  stockholders  resolu- 
tion, but  wasn't  there  something  that  had  happened 
so  far  as  the  Corporation  Commissioner  of  the 
State  of  Oregon  was  concerned,  to  carry  the  resolu- 
tion into  effect? 

A.     I  think  tliat  was  all  taken  care  of. 

Q.  You  mean  it  was  all  taken  care  of,  those 
formalities,  sometime  i^rior  to  January  25,   1941? 

A.     Yes,  that  is  right ;  we  had  that  all  settled. 

Q.  And  January  25,  1941,  was  the  date  of  the 
execution  of  the  partnership  agreement? 

A.     That  is  right. 

Q.  When  did  j^ou  first  change  your  letterhead 
and  bills  and  billheads,  and  so  forth,  to  show  that 
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it  was  a  partnership  and  not  a  corporation,  if  ever  1 

A.  Well,  I  couldn't  say  as  to  that,  except  that 
we  used  up  some  of  the  old  checks  and  some  of 
the  old  stationery,  instead  of  throwing  it  away, 
and  when  it  ran  out  we  ordered  new. 

The  Court:  I  am  sorry,  I  did  not  hear  the  last 
answer.   [67] 

The  Witnevss:  I  said  I  didn't  know  exactly 
whether  we  ordered  new  stationery  and  checks  and 
tickets  like  you  mentioned,  except  I  know  that  we 
used  up  some  of  the  old  sales  tickets  and  checks 
instead  of  just  throwing  them  away;  we  used  them 
up  as  a  matter  of  economy. 

Mr.  Pigg:  A¥ill  counsel  stipulate  that  tlie  name 
of  the  Petitioner  corj^oration  was  formally  changed 
by  appropriate  action  with  the  Corporation  Com- 
missioner of  the  State  of  Oregon  on  January  15, 
1941? 

The  Court:  Is  that  stipulated  and  agreed  to  be- 
tween the  parties? 

Mr.  Davidson:     Yes.    It  is  so  stipulated. 

The  Court :     Very  well. 

Q.  (By  Mr.  Pigg)  :  What  was  the  difference, 
if  any,  in  the  wording  that  appeared  on  the  letter- 
heads after  they  w^ere  first  ordered,  or  orders  for 
new  letterheads  that  were  made  after  January  1, 
1941?   Do  you  know? 

A.     I  don't  think  there  would  be  any  difference. 

Q.     Is  that  true  also  as  to  any  bills,  tlint  is,  the 
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bills   which   were   sent   to   the    customers,    and    so 

forth? 

A.     I  see  no  reason  why  they  would  be  changed. 

Q.  So  far  as  the  customers  of  the  corporation 
were  concerned,  they  were  still  doing  business  with 
the  same  company,  so  far  as  you  know?  [68] 

A.  I  don't  think  the  customer  pays  any  atten- 
tion to  who  they  are  dealing  with,  whether  it  is  a 
corporation  or  a  partnership. 

Q.  After  January  1,  1941,  you  still  retained  the 
same  customers  you  had  before  that? 

A.     That's  right. 

Q.  So  far  as  those  customers  were  concerned, 
so  far  as  you  knew  and  so  far  as  you  w^ere  aware, 
and  so»  far  as  they  were  aware,  according  to  your 
knowledge,  they  were  dealing  with  the  same  busi- 
ness organization  that  they  had  always  dealt  with; 
isn't  that  a  fact? 

A.     I  don't  know  what  they  thought. 

Q.  What  action  did  you  ever  take  to  put  the 
customers  on  notice  that  that  they  were  no  longer 
dealing  with  the  same  business  organization  that 
they  had  formerly  dealt  with? 

A.  They  were  not  given  any  notice,  so  far  as 
the  customers  were  concerned. 

Q.  You  just  let  nature  take  its  course,  so  far 
as  that  was  concerned?  A.     Sure. 

Q.  Were  there  any  meetings  held  prior  to 
January  1,  1941,  as  which  there  was  discussed  the 
matter  that  led  to  the  formation  of  the  ])artnership, 
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other    than    the    stockholders   minutes,    which    are 

already  in  evidence,  reflect '? 

A.  Well,  I  don't  know  of  any  other  meetings 
unless  [69]  there  would  be  an  informal  discussion 
between  the  interested  parties. 

Q.  Did  you  ever  discuss  with  anyone  the  sub- 
ject of  tax  advantages  that  would  accrue  from  the 
formation  of  the  partnership? 

A.     No;  I  never  thought  of  it. 

Q.     I  beg  your  pardon?  A.     I  did  not. 

Q.  Is  it  your  testimony  here  that  you  never 
discussed  tliat  with  anyone  prior  to  January  1, 
1941? 

A.  That  is  right;  all  I  was  interested  in  was 
getting  the  partnership. 

Q.  You  never  discussed  with  anyone  whomso- 
ever the  question  of  the  tax  advantage  that  might 
accrue  from  the  creation  of  the  partnership;  is 
that  your  testimony? 

A.     I  don't  remember  anything  on  that  part. 

Q.  Do  you  know  an  accountant  in  Eugene, 
Oregon  by  the  name  of  Mr.  Collins  ?  A.     Yes. 

Q.     He  is  an  accountant?  A.     Yes. 

Q.     He  was  your  accountant? 

A.     Yes,  he  is  our  accountant. 

Q.     How  long  ]ias  he  been  your  accountant? 

A.  Well,  I  don't  know;  probably  ten  or  twelve 
years.  [70] 

Q.  Anyway,  it  was  long  prior  to  the  date  which 
we  have  been  talkina-  about  here?  A.     Yes. 
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Q.     And  Mr.  Collins  handles  your  tax  matters'? 

A.     Yes. 

Q.     And  makes  out  your  tax  returns? 

A.     Yes,  he  has. 

Q.     And  he  has  done  it  for  you  for  many  years'? 

A.     Yes. 

Q.  And  is  it  your  testimony  that  you  never  dis- 
cussed with  Mr.  Collins  prior  to  January  1,  1941, 
the  subject  of  the  tax  aspect  of  the  corporation 
and  of  the  partnership'? 

A.  Well,  we  naturally  would  talk  about  those 
things,  about  bur  earnings,  that  they  were  so  small 
that  there  wasn't  anything  to  figure  on;  it  wasn't 
a  thought  at  all,  because  our  earnings  were  so  small. 
It  certainly  wasn't  anything  that  we  figured  on 
from  a  tax  angle,  whether  we  could  save  so  much 
on  this  and  so  much  on  that.  It  wasn't  any  thing- 
like  that. 

Q.  I  hand  you  Petitioner's  Exhibit  3,  Mr. 
Scharpf,  which  has  already  been  identified  as  the 
statement  of  the  income  accounts  of  the  Twin  Oaks 
Company  for  the  years  1935  to  1940;  is  that  cor- 
rect *?    (Hands  document  to  witness.) 

A.     That  is  right. 

Q.  And  the  last  line  at  the  bottom,  and  the 
figure  on  that  line  opposite  ''net  income  for  the 
year",  those  figures,  [71]  as  I  understand  it,  are 
the  figures  that  have  been  agreed  to  as  the  net 
income  as  shown  by  the  books  of  the  company  for, 
those  vears? 
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A.     Yes. 

Q.  The  company  had  a  net  income,  according 
to  its  books,  of  $6,036.35  for  1940  and  for  1939  its 
net  income  was  $2,215.38,  and  for  the  preceding 
four  years  it  had  a  small  loss  of  $500  for  1938, 
and  a  smaller  income  for  1935,  1936  and  1937;  is 
that  correct?  A.     That  is  right. 

Q.  So  that  the  business  of  the  company  was 
showing  an  improvement  by  the  close  of  the  year 
1940? 

A.  It  happened  to  be  one  fair  year;  but  it  was 
a  very  small  profit  though. 

Q.  It  is  a  fact,  is  it  not,  that  the  business  con- 
ditions, and  particularly  the  demand  for  lumber 
was  such  as  to  make  the  prospects  or  expectations 
for  future  business  rather  favorable  at  that  time; 
isn't  that  a  fact? 

A.     I  don't  think  anybody  could  tell. 

Q.  What  is  the  fact,  so  far  as  you  are  con- 
cerned, at  that  time,  did  you  think  that  condi- 
tions had  a  portent  for  the  worse  or  better? 

A.  I  couldn't  say;  I  had  no  way  of  prophesying 
that. 

Q.  You  don't  know;  is  that  the  sum  and  [Sub- 
stance of  your  answer,  that  you  don't  know?  [72] 

A.  As  I  say,  I  had  no  way  of  prophesying  what 
the  business  would  be  in  the  future. 

Q.  Is  it  customary  and  usual  that  the  officers 
of  the  corporation,  at  the  close  of  any  fiscal  year, 
or   at  the   close  of  the  business   year,   survey  the 
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business  results  for  the  past  year  and  try  to  anti- 
cipate the  future  business? 

A.  Well,  they  might  talk  about  it,  but  there  is 
no  real  prophesying  that.  These  earnings  and  sales 
of  these  years  are  very  comparable;  there  isn't 
much  difference. 

Q.  Mr.  Scharpf,  I  hand  you  Petitioner's  Ex- 
hibit 5,  which  is  the  agreed  statement  of  the  income 
account  of  the  Twin  Oaks  Builders  Supply  Com- 
pany for  the  years  1941,  1942,  1943  and  1944;  is 
that  correct?  A.     Yes. 

Q.  Now,  what  is  the  fact  as  to  whether  the  net 
income  of  the  corporation  increased  to  a  very  con- 
siderable extent,  beginning  with  the  year  1941? 

A.     Well,  it  did  increase. 

Q.     Well,  it  went  to  $29,000  in  1941,  did  it  not? 

A.     Well,  whatever  the  figures  show. 

Q.  And  it  dropped  to  $18,000  in  1942  and  up 
to  $66,000  in  1944?  A.     That's  right. 

Q.  As  I  understood  your  testimony,  in  addi- 
tion for  the  first  stated  reason  for  wanting  to 
organize  the  partnership,  [73]  you  further  stated 
that,  as  another  reason,  you  wanted  to  get  your 
business  in  svich  a  shape  that  if  you  wanted  to  dis- 
pose of  it  and  get  out,  you  could  do  so;  is  that 
right?  A.     That's  right. 

Q.     And  you  would  be  an  independent  agent? 

A.  You  could  do  it  as  a  partnership,  and  you 
could  not  do  it  as  a  corporation. 

Q.     Now,  handing  you  Petitioner's  Exhibit   15, 
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which  is  the  partnership  agreement,  I  will  ask  you 
to  point  out  or  designate  by  paragraph  number 
and  page  the  provision  of  that  agreement  that  you 
regard  as  being  the  contractual  relationship  that 
permitted  you — or  accomplished  this  particular 
purpose  that  you  have  mentioned  (hands  document 
to  witness)  ? 

A.  You  might  say  that  this  is  covered  on  page 
three,  the  last  paragraph. 

Q.  Just  identify  it  by  paragraph  and  page  num- 
ber; that  is  all  I  asked  you  to  do.  We  can  go  into 
that  later. 

A.     The  last  paragraph  of  page  three. 
Q.     You  regard  that  as  being  the  provision  of 
the  agreement  that  would  enable  you  to  get  out  of 
the  business  at  any  time  that  you  saw  fit,  to  a  better 
advantage  than  if  you  had  a  corporation? 
A.     It  is  one  way. 
Q.     It  is  one  way.   What  other  way? 
A.     As  I  understand  it,  any  partner  can  do  that 
any  time  [74]  they  want  to,  in  a  partnership. 

Q.  Did  you  note  and  read  over  and  consider 
the  terms  of  that  partnership  agreement  when  you 
signed  it  at  that  time?  A.     Sure. 

Q.  Is  there  or  is  there  not  a  provision  in  that 
partnership  agreement  that  prohibits  a  partner 
from  selling  his  partnership  unless  he  offers  it  at 
the  same  time  to  the  other  stockholders,  that  is, 
his  interest  in  stock  in  the  corporation?  He  has 
to  do  that  at  the  same  time? 
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A.     That  is  in  the  contract. 

Q.  How  do  you  reconcile  that  with  the  idea 
that  this  agreement  would  facilitate  your  ability, 
if  you  desired  to  wash  your  hands  of  it  and  get  out 
of  it? 

A.  Well,  that  was  the  active  business  that  they 
were  selling;  the  selling  of  the  merchandise,  and 
that  was  the  most  important  end  of  the  business. 
At  that  time  when  we  went  into  it,  and  at  the  time 
the  highway  survey  went  through,  I  figured  that 
the  corporation  would  be  gone  a  long  time  ago. 

Q.  Isn't  it  a  fact  that  this  matter  of  the  busi- 
ness of  the  highway  survey — I  assume  you  are 
referring  to  the  Highway  Connnission  of  the  State 
of  Oregon,  when  you  are  referring  to  the  highway 
survey;  is  that  right?  A.     Yes. 

Q.  And  that  was  nothing  more  than  general  talk 
or  gossip,  at  least  up  to  as  late  as  1946?  [75] 

A.  No;  I  should  say  not.  They  had  the  survey 
stakes  right  through  our  property,  that  was  true 
in  1940. 

Q.  Were  there  any  survey  stakes  anywhere  in 
the  vicinity  where  they  were  still  contemplating 
a  possibility  of  placing  a  road? 

A.  I  noticed  ones  whei*e  they  came  out  catty- 
corners  across  our  building,  and  also  took  a  part  of 
the  Kreml  warehouse  on  the  other  side  of  the  street. 

Q.  Do  I  understand  correctly  from  your  testi- 
mony, that  on  January  1,  1941,  so  far  as  you  were 
concerned,  you  regarded  the  possibility  of  the  con- 
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demnation  or  the  possibility  of  the  taking  of  some 
of  the  property  over  by  the  Highway  Commission 
a  danger  in  the  very  near  future? 

A.     That  is  right,  the  way  I  figured  it. 

Mr.  Davidson:  I  hate  to  interrupt,  but  Mr. 
Bryson  is  here  and  he  wants  to  get  away  tonight 
and  I  would  like  to  ask  whether  you  plan  to  recess 
at  five  o'clock. 

Mr.  Davidson:  I  would  like  to  have  an  oppor- 
tunity to  put  Mr.  Bryson  on,  so  that  he  will  be  able 
to  get  back  to  Eugene  tonight. 

The  Court:  Is  there  any  objection  to  putting 
him  on  out  of  order? 

Mr.  Pigg:  I  regret  that  it  takes  so  long  on 
cross-examination,  but  these  are  factual  matters 
and  it  takes  a  long  time  to  develop  them.  [76] 

The  Court:  Have  you  any  objection  to  Mr. 
Bryson  testifying  at  this  time? 

Mr.  Pigg:     No. 

The  Court :  All  right.  We  will  let  the  witness 
stand  aside. 

(Witness  excused.) 
Mr.   Davidson:     Mr.   Bryson. 

Whereupon, 

E.  R.  BRYSON 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 
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Direct  Examination 
By  Mr.  Davidson: 

Q.     Will  you  state  your  name? 

A.     E.  R.  Bryson,  Eugene,  Oregon. 

Q.     What  is  your  profession? 

A.     Attorney  at  Law. 

Q.     Where  is  your  office?  A.    Eugene. 

Q.  Have  you  represented  the  Twin  Oaks  Build- 
ers Supply  Company  and  the  Twin  Oaks  Company 
in  the  past?  A.     Yes. 

Q.     For  how  long? 

A.     I  think  I  organized  the  first  company.  [77] 

Q.     That  was  before  1926? 

A.  Well,  I  couldn't  say  that.  It  was  a  good 
while  ago;  it  was  around  about  that  time. 

Q.  Mr.  Scharpf  testified  that  that  was  the  time 
he  came  in? 

A.  When  he  and  Mr.  Rogers  first  got  together 
in  their  enterprise,  they  came  to  me  and  I  formed 
the  corporation  for  them.  That  is  my  recollection. 
Of  course,  I  have  done  a  great  deal  of  law  business 
during  that  time  and  my  memory  is  not  too  good  as 
to  the  exact  date.  I  have  taken  care  of  their  law 
business,  that  is,  matters  connected  with  the  corpora- 
tion, and  that  sort  of  thing  since  the  formation  of 
the  company.  There  were  a  lot  of.  things  in  connec- 
tion with  the  law  business,  such  as  collection,  that 
I  did  not  bother  with. 

Q.     Were  .you  consulted  on  or  before  January  1, 
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1941,  with  reference  to  their  formation  of  a  j^art- 

nership  ? 

A.  I  don't  think  that  T  was  consulted  as  an 
attorney  in  the  matter.  When  they  formed  that 
corporation,  they  were  strangers,  and  they  came  to 
Eugene  about  the  same  time:  they  came  to  me  and 
wanted  me  to  become  a  director  of  the  corporation 
with  the  idea  of  acting  as  an  arbitrator  between 
them,  and  in  some  instances  during  that  time  I  acted 
as  such.  I  accepted  that  responsibility,  but  I  really 
owned  no  stock  in  the  corporation.  I  had  a  (jualify- 
ing  share,  and  I  have  been  ever  since  a  director. 
Now,  they  came  to  me  several  times  on  [78]  matters 
that  they  were  not  wholly  in  agreement  on,  on  mat- 
ters that  were  not  legal,  things  that  you  would  not 
go  to  an  attorney  with,  but  on  business  matters. 
Mr.  Rogers  especially  was  inclined  to  do  that. 

Sometime  during  the  year  1940, — I  can't  remem- 
ber just  what  part  of  the  year  it  was,  but  it  was  in 
the  five  or  six  months  preceding  the  tr-ansaction 
that  is  the  subject  of  this  hearing, — Mr.  Rogers 
came  to  me  as  many  as  three  or  four  times  for 
extended  conferences,  not  so  much  legal,  although  he 
did  ask  me  some  question  about  the  rights  and 
responsibilities  of  partners,  but  practicalh^  all  of  his 
talks  with  me  were  with  regard  to  the  wisdom,  from 
a  business  standpoint,  of  complying  with  the  urgent 
request  of  Mr.  Scharpf  to  take  either  all  the  prop- 
erties out  of  the  corporation,  or  at  least  the  operat- 
ing properties,  that  is,  the  properties  that  they  did 
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take  over,  and  form  a  partnership  to  conduct  the 
business  operations ;  and  I  hardly  think  that  I  could 
say  that  they  came  to  me  for  legal  advice  on  those 
questions.  Mr.  Rogers  came  to  me  for  business 
advice,  more  I  would  say,  whether  he  ought  to  com- 
ply with  Mr.  Scharpf 's  request. 

Q.     What  advice  did  you  give  him? 

A.  Well,  I  talked  the  situation  over  with  him 
at  considerable  length.  He  told  me  that  the  reason 
Mr.  Scharpf  gave  to  him  for  wanting  to  have  a 
partnership  was, — this  was  afterwards  veritied  by 
Mr.  Scharpf  himself  at  a  joint  meeting  of  the  [79] 
three  of  us, — that  he  was  working  there  very  hard 
producing,  and  had  a  very  small  interest  in  the  cor- 
poration, only  a  nominal  interest,  and  didn't  like 
that  situation;  that  he  wanted  to  have  an  owner's 
interest,  as  a  substantial  owner  in  the  operation 
itself,  and  he  figured  he  couldn't  do  that  except  by 
a  partnership;  and  that  was  given  as  his  reason. 

Mr.  Rogers  expressed  to  me  the  fear  that  Mr. 
Scharpf  was  trying  to  get  into  a  position  legally 
where  he  might  get  his  sons  into  the  business, — 
expressing  it  in  a  rough  sort  of  way, — to  get  Mr. 
Rogers  out  of  the  business.  He  talked  about  his  age, 
and  so  forth  and  the  fact  that  Mi-.  Scharpf  had  a 
couple  of  sons  that  were  coming  on,  that  were  very 
fine  young  men,  and  Mr.  Rogers  was  just  afraid 
that,  if  he  consented  it  might  put  Mr.  Scharpf  in 
a  position  where  he  could  supplant  him,  you  might 
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say,  in  the  business;  not  steal  it  from  liim,  but  on 
some  fair  terms  for  his  sons.  We  talked  that  over 
at  considerable  length  several  times.  I  had  the 
highest  admiration  for  both  of  them.  I  told  him  that 
I  didn't  think  Mr.  Scharpf  would  ask  anything  of 
that  sort  from  him  that  was  not  fair.  I  told  him,  on 
the  other  hand,  that  Scharpf  had  sons  growing  up, 
and  if  they  wanted  to  get  into  the  business,  I  didn't 
see  how  he  could  arbitrarily  refuse  to  let  him  carry 
out  the  ambition, — on  proper  terms,  of  coui'se.  And 
eventually,  at  my  suggestion,  there  was  a  joint  meet- 
ing of  the  three  of  us.  It  was  not  a  director's  meet- 
ing, it  was  just  consultation  regarding  the  situation 
that  [80]  they  were  in,  and  ^Ir.  Scharpf 's  urgent 
request  that  he  consent  to  what  Mr.  Scharpf  was 
wanting.  At  that  time  we  talked  rather  frankly 
about  his  reasons  for  desiring  this  change  in  the 
organization.  Again  Mr.  Scharpf  stated  that  there 
he  was  working  like  a  dog,  and  very  effectively,  and 
that  the  two  of  fJie  together  were  making  profits, 
and  that  all  he  was  was  a  hired  man  of  the  corpora- 
tion, and  he  didn't  like  to  be  in  that  position,  and 
therefore  he  desired  the  formation  of  a  partnership 
in  which  each  of  them,  or  in  which  he  would  have 
a  fourth  interest,  with  his  wife  having  the  other 
fourth,  so  that  he  would  share  in  the  profits  as  the 
business  was  built  up,  and  he  would  have  a  share 
of  the  earnings  and  accumulations.  T  |)ut  the  ques- 
tion to  him  about  his  sons,  and  he  admitted  that 
there  was  nothing-  that  he  would  like  better  than 
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to  have  his  sons,  or  at  least  one  of  them  eventually 
go  into  the  business,  but  he  expressed  himself  as  not 
willing  to  force  anything  of  that  kind  on  Mr. 
Rogers,  if  Mr.  Rogers  did  not  feel  it  was  fair.  He 
called  my  attention  to  Mr.  Rogers'  fine  sons. 

Now,  these  men  had  the  utmost  confidence  in  each 
other;  they  got  along  fine  in  their  business  rela- 
tions, and  they  have  been  successful,  and  they  com- 
plimented each  other  in  their  business  relations; 
and  he  said  that  if  Mr.  Rogers  wanted  his  sons  in 
the  business,  he  certainly  would  consent  to  it  with- 
out any  difficulty. 

I  had  told  Mr.  Rogers  that  he  must  not  count 
on  me  [81]  as  an  arbiter  in  such  a  dispute,  or  that 
he  could  expect  me  to  decide  with  him  arbitrarily. 
I  told  him  that  I  thought  he  had  a  right,  under 
proper  terms  and  proper  considerations,  that  is, 
Mr.  Scharpf,  to  get  his  sons  in  there;  and  Mr. 
Rogers  realized  that.  I  also  told  him, — this  was  in 
connection  with  the  discussion, — of  the  legal  effect 
of  the  partnership  as  compared  with  a  corporation, 
and  that  is  he  and  Scharpf  ever  had  an  outright 
stalemate,  I  was  not  going  to  arbitrarily  going  to 
force  any  decision  on  either  one  of  them,  that  I 
would  simply  resign;  and  that  there  simply  would 
be  a  stalemate,  and,  if  there  was  a  partnership,  as 
I  viewed  the  law,  that  could  eventually  result  in  a 
receivership,  and  that  it  was  hardly  within  his 
power,  by  any  form  of  business  organization,  to 
compel  Scharpf  to  stay  in  the  business  and  operate 
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it  with  him  for  the  rest  of  ]Mr.  Scharpf 's  life,  or  for 

tlie  rest  of  hia  life. 

Q.  Did  you  advise  him,  except  for  Mr.  Scharpf 's 
insistence,  that  you  would  prefer  the  corporation  ? 

A.  Yes,  I  rather  think  I  did.  I  had  some  hesita- 
tion; however,  I  eventually  advised  Mr.  Rogers  to 
consent  to  it,  but  I  had  some  hesitation  in  doing 
it. 

Q.     Did  you  consider  any  tax  angle  of  the  matter  ? 

A.  No,  it  was  never  discussed.  I  am  not  a  tax 
attorney;  they  never  came  to  me  with  any  of  their 
tax  problems.  The  problem  that  Mr.  Rogers  was 
very  concerned  about,  and  which  was  of  the  greater 
importance  in  his  mind,  and  which  was  also  [82] 
^Ir.  Scharpf 's  problem,  was  not  so  much  the  tax 
angle  as  it  was  the  questions  that  were  uppermost 
ill  the  mhids  of  either  of  them;  on  the  part  of  Mr. 
Rogers,  the  question  of  his  sons  and  also  the  ques- 
tion of  certain  liabilities  in  partnerships  as  com- 
pared with  corporations,  while  Mr.  Scharpf  wanted 
to  get  into  a  partnership  so  that  he  would  be  an 
equal  partner  in  the  business. 

Q.  It  is  your  memory  that  these  discussions 
with  Mr.  Rogers,  relating  to  Mr.  Scharpf 's  associa- 
tion commenced  five  or  six  months  before  the  con- 
summation of  the  partnership? 

A.  It  commenced  a  quite  a  while  before;  I 
couldn't  say  how  long  before,  but  I  have  an  idea 
it  was  as  least  that  long.  I  think  that  there  were 
al)out  four  times  tliat  Mr.  Rosrers  called  me  and  said 
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he  wanted  a  conference  with  me.  I  think  there  were 
as  many  as  four  times  before  the  one  in  which  Mr. 
Scharpf  participated. 

Q.  Did  you  discuss  in  this  meeting  the  complete 
dissolution  of  the  corporation? 

A.  I  think  there  was  some  question  as  to  whether 
the  corporation  should  be  dissolved  and  the  property 
turned  over  to  the  stockholders,  and  the  partnership 
formed  amongst  the  individuals,  or  whether  the 
corporation  should  merely  turn  over  what  you  might 
call  the  operating  property.  That  is  my  memory.  It 
was  probably  at  my  suggestion  that  it  was  not  neces- 
sary to  dissolve  the  corporation,  in  order  to  put  [83] 
the  operating  property  into  the  partnershij:),  that  is, 
that  the  real  property  could  be  left  with  the  corpora- 
tion and  the  operating  properties  turned  over  to  the 
partnership. 

Q.  Did  Mr.  Rogers  insist,  that  the  cori)oratio]i 
be  not  dissolved? 

A.  I  won't  say  that.  I  will  say  that  he  hung  back 
and  was  ver}-  hesitant  and  resistant  to  the  idea  in 
his  own  mind,  afraid  of  it.  I  know  that  he  tele- 
phoned to  his  brother  about  it. 

Q.     Who  is  his  brother? 

A.     He  has  a  brother  in  the  east,  in  Minneai:)olis. 

Q.  Did  you  draw  the  partnership  agreement  for 
the  Twin  Oaks  Builders  Supply  Company? 

A.     I  did. 

Q.  We  have  in  evidence  now,  Mr.  Bryson,  as 
Petitioner's  Exhibit  15,  a  document  that  has  been 
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stipulated  to  as  a  copy  of  the  partnership  agreement 
(hands  document  to  witness).  Will  you  look  at  that 
briefly  and  say  whether  that  is  the  agreement  that 
you  drew? 

A.  I  couldn't  say  except  by  comparing  it  with 
the  original,  but  I  am  satisfied  from  testimony  that 
that  is  what  it  is. 

Q.  In  that  agreement,  Mr.  Bryson,  there  are  cer- 
tain provisions  in  relation  to  the  duties  of  a  with- 
drawing ])artner  to  make  a  buy  or  sell  offer,  and  to 
include  in  that  offer  stock  in  the  corporation,  and 
also  an  o])tion  to  purchase  an  [84]  interest  by  a 
Imsband  of  his  wife's  interest  in  the  partnership,  in 
the  event  of  hei-  death,  and  an  option,  in  the  event 
of  the  husband's  death  that  the  other  male  partner, 
with  his  wife,  may  purchase  it. 

Q.     Do  ,you  remember  those  provisions? 

A.  In  a  general  way,  I  have  not  read  it  over 
since  I  wrote  it.  This  was  in  1941.  I  don't  remem- 
l)er  the  details,  but  I  remember  there  was  such  a 
] provision  in  the  contract. 

Q.  Will  you  tell  us  why  those  provisions  were 
])ut  in  there? 

A.  The  general  provision  for  allowing  the  buy 
and  sell  offers  for  that  sort  of  thing?  Is  that  what 
you  mean? 

Q.     Yes. 

A.  Well,  there  was  quite, — that  is  quite  a  cus- 
tomary provision  in  a  partnership  agreement  of  that 
character,  where  there   are   certain  properties  in- 
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volved  and  considerable  operations.  If  you  refer  to 
the  execution  of  the, — if  you  refer  to  the  inclusion 
of  the  stock  of  the  corporation,  it  seems  to  me  only 
an  ordinary  business  and  proper  business  arrange- 
ment, for  either  partner  to  be  able  to  take  advantage 
of  the  opportunities  offered  by  the  contract  and  to 
purchase  the  property  of  the  partnership,  and  at 
the  same  time,  in  a  situation  of  this  kind,  to  give 
him  the  opi)ortunity  to  also  purchase  the  stock  of 
the  corporation  and  not  leave  the  corporation  with 
some  extensive  properties  without  even  an  oppor- 
tunity rent  it  [85]  advantageously. 

Q.  Do  you  remember,  Mr.  Bryson,  if  you  had 
previously  drawn  any  agreement  between  Mr. 
Rogers  and  Mr.  and  Mrs.  Scharpf  relating  to  the 
stock  of  the  corporation*? 

A.  Yes,  I  had.  That  is  an  agreement,  as  I  recall, 
providing  for  the  purchase  of  the  stock  by  the  sur- 
vivors in  the  event  of  death. 

Mr.  Davidson:  I  would  like  to  have  this  docu- 
ment marked  for  identification. 

(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  29  for  identification.) 

Q.  (By  Mr.  Davidson)  :  I  hand  you  herewith 
an  agreement  date  May  31,  1938,  marked  for  identi- 
fication as  Petitioner's  29,  and  ask  you  if  that  is 
the  stock  option  agreement  to  which  you  referred? 
(Hands  document  to  witness.)  A.     Yes,  it  is. 

Q.     Did  you  draw  that?  A.     Yes,  I  did. 
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Mr.  Davidson:  I  would  like  to  offer  that  in  evi- 
dence. 

Mr.  Pigg:     No  objection. 

The  Court:  It  will  be  admitted  and  marked  as 
Petitioner's  29. 

(The  document  referred  to,  heretofore 
marked  as  Petitioner's  Exhibit  No.  29  for  iden- 
tification, was  received  in  evidence  as  Petition- 
er's Exhibit  No.  29.)  [86] 

Q.  (By  Mr.  Davidson)  :  Is  it  correct,  Mr.  Bry- 
son, in  general,  that  the  provisions  relating  to  the 
options  of  the  stock  in  a  partnership  interest,  under 
the  partnership  agreement  of  January  2,  1941, — 
that  those  provisions  were  substantially  the  same 
as  those  included  in  the  stock  option  agreement  of 
1938? 

A.  Of  course,  they  will  speak  for  themselves; 
it  is  my  general  recollection  that  they  were  sub- 
stantially the  same,  and  designed  to  carry  out  the 
same  plan  and  design. 

Q.  You  stated  that  your  conferences  prior  to 
this  general  meeting  when  you  came  to  this  agree- 
ment, were  with  ^Ir.  Rogers  rather  than  Mr. 
Scharpf  ? 

A.  Yes,  I  had  three  or  four  conferences,  or  more, 
with  Mr.  Rogers,  and  they  related  to  his  objections 
to  the  partnership,  the  change  in  the  arrangement, 
and  finally  I  suggested  to  him  that  he  ought  to  call 
Mr.  Scharpf  in  and  talk  frankly  about  his  objec- 
tions.  This  we  did,  and  we  talked  it  over  with  Mr. 
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Scharpf  and  Mr.  Rogers  tlien  announced  that  gen- 
erally he  was  not  in  favor  of  it,  but  that  he  would 
consent  to  it.  I  think  it  was  that  same  night,  or  it 
might  have  been  later.  Then,  of  course,  we  dis- 
cussed and  agreed  upon  the  terms  of  the  partner- 
ship agreement;  after  that  had  been  agreed  upon, 
I  put  in  some  provisions  as  a  protection  to  ^Ir. 
Rogers,  to  protect  him  against  what  he  was  afraid 
of. 

Q.  Did  Mr.  Rogers  object  to  the  formation  of  a 
partnership  [87]  as  distinguished  from  a  corpora- 
tion ? 

A.  Yes,  he  objected  to  is.  He  did  not  say  arbi- 
trarily that  he  wouldn't  do  it,  but  his  arguments 
were  against  it,  that  he  was  afraid  of  it,  and  that  he 
was  very  much  opposed  to  the  idea  of  any  change. 

Mr.  Davidson:     That  is  all,  ^Ir.  Bryson. 

Cross-Examination 
By  Mr.  Pigg: 

Q.  Mr.  Bryson,  as  I  understand  your  testimony, 
these  conferences  that  you  had  with  Mr.  Bryson 
were  of  a  non-confidential  nature,  so  far  as  any 
conversations  or  advice  that  you  gave  Mr.  Rogers 
or  Mr.  Scharpf? 

A.     I  don't  understand  your  question. 

Q.  They  were  non-confidential?  There  were  no 
privileged  communications  ? 

A.  No,  I  don't  think  so.  They  were  not  talking 
to  me  as  a  lawyer;  they  were  talking  to  me  as  a 
man  whom  they  had  agreed  to  resolve  their  differ- 
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ences,   and  how  they  could  best   solve  them  in   a 

business  way. 

Q.  Now,  at  the  time  of  your  first  conversation, 
aud  the  other  conversations  that  you  mentioned  with 
Mr.  Rogers,  did  you  know  anything  about  the  num- 
ber of  shares  in  the  stock  of  the  company  that  Mr. 
Rogers  held? 

A.  I  couldn't  tell  you  the  number  of  shares,  but 
I  know  Mr.  Rogers  held  half  of  the  stock  and  Mr. 
and  Mrs.  Scharpf  [88]  owned  the  rest  of  it.  ]\Ir. 
Scharpf  owned  only  a  nominal  amount;  I  don't 
know  the  proportion.  I  probably  did  right  when  I 
drew  the  papers,  but  I  had  probably  forgotten  it  a 
week  after  that. 

Q.  At  the  time  you  drew  the  papers,  you  knew 
Mr.  Scharpf  was  secretary-treasurer  of  the  corpora- 
tion? A.     Yes. 

Q.  And  was  responsible  for  various  phases  in 
the  conduct  of  its  business,  as  he  described  them 
this  afternoon? 

A.  He  was  responsible  for  performing  the  duties 
of  secretary-treasurer  of  the  corporation:  is  that 
what  you  mean? 

Q.  Were  you  present  when  he  testified  this  after- 
noon? 

A.  Yes,  but  I  couldn't  hear  his  testimony  very 
well.  I  sat  over  in  the  corner,  in  the  opeu,  where  I 
couldn't  hear  very  w^ell. 

Q.     You  heard  his  testimony  as  to  the  general 
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scope  of  the  affairs  of  the  business,  or  the  conduct 

of  the  business,  and  its  background'? 

A.  I  didn't  hear  all  of  it;  I  think  I  could  prob- 
ably sense  it. 

Q.  You  knew  the  circumstances,  in  general, 
when  he  liad  the  conversation  that  you  referred  to? 

A.  Well  now,  I  knew  this  about  it,  that  Mr. 
Rogers  was  an  older  man  Vv^ith  a  very  large  experi- 
ence in  large  affairs,  and  a  man  who  was  apt  to  be 
a  good  deal  better  informed  about  [89]  general 
economic  conditions  and  better  qualified  to  chart  the 
financial  and  business  course  of  the  corporation  thaf 
was  Mr.  Scharpf.  On  the  other  hand,  Mr.  Scharpf 
v/as  extremely  well  liked  in  the  community,  very 
active  and  very  energetic,  a  natural  salesman,  and 
they  just  compUmented  each  other's  work  in  that 
respect. 

Q.  As  the  holder  of  the  qualifying  shares  of  the 
corporation,  you  attended  the  stockholders  meet- 
ings? 

A.  Yes;  not  all  of  them,  perhaps,  but  whenever 
anything  of  any  consequence  was  up,  I  attended. 

Q.     Where  were  the  meeting  held? 

A.     They  were  usually  held  in  my  office,  I  think. 

Q.  Did  you  know  of  any  occasion  at  any  time 
when  Mrs.  Scharpf  voted  her  stock  other  than  in 
accordance  with  Mr.  Scharpf 's  wishes? 

A.  No,  I  don't  remember  of  any  such  situation. 
If  there  was  any  dissension  between  them,  I  never 
heard  of  it. 
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Q.  So  far  as  the  possibility  of  Mr.  Scharpf's 
stock  being  brought  into  the  business,  in  the  event 
of  the  formation  of  the  partnership,  did  you  discuss, 
■ — I  mean  the  effect  of  such  an  arrangement,— did 
you  discuss  at  all  the  effect  of  such  an  arrangement 
with  Mr.  Rogers,  and  the  possibilities,  or  the  pos- 
sible equivalent  of  Mr.  Rogers  giving  or  trans- 
ferring to  the  name  of  one  of  his  sons  a  relative 
portion  of  his  stock? 

A.     You  mean  of  Mrs.  Scharpf  doing  that?  [90] 

Q.     Well,  I  may  be  confused.    I'm  sorr}^ 

A.  If  I  understand  what  you  mean,  I  don't  think 
so.  I  will  tell  you,  while  I  pointed  the  ultimate  end 
of  actual  strife  and  lawsuits,  I  never  for  a  moment 
thought  there  would  be  any  trouble  between  the 
two  men;  they  were  both  such  fine  men  that  they 
would  come  to  an  agreement,  and  I  think  that  I 
said,  in  my  judgment,  if  I  said  something  was  fair, 
they  would  do  it;  I  think  that  Mr.  Rogers  did  con- 
sent to  some  things  that  he  was  at  first  very  much 
opposed  to,  and  he  did  so  in  my  advice. 

Q.  You  knew,  as  an  attorne.y,  that  ^Irs.  Scharpf 
could  have  transferred  or  given  to  the  same  sons 
a  percentage  or  a  number  of  shares  of  stock  in  the 
corporation,  and  the  sons  could  have  had  a  voice  in 
the  corporation's  business  to  the  same  extent  that 
they  might  have  in  the  partnership  arrangement, 
didn't  you?  A.     I  don't  think  that  is  true. 

Q.     You  don't  think  that  is  true? 

A.     No,  I  do  not.    She  could  transfer  stock  to 
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one  or  both  of  her  sons,  and  they  could  participate 
in  meetings  as  all  stockholders  do,  in  general,  in  the 
corporation,  but  that  didn't  mean  they  ^Yould  get 
into  the  business;  that  didn't  mean  that  they  would 
be  taken  into  the  business  as  employees  or  officers. 

Q.  Isn't  it  a  fact  that  Mr.  Rogers  held  fifty  per 
cent  of  the  stock  in  person,  and  Mr.  and  Mrs. 
Scharpf  held  fifty  [91]  per  cent  between  them,  with 
neither  family  in  control  of  the  corporation, — 
actual  control. 

A.     Oh,  there  was  a  possible  stalemate. 

Q.     There  was  a  possible  stalemate? 

A.     That  is  right. 

Q.  So  that  Mrs.  Scharpf  or  Mr.  Scharpf,  so  far 
as  his  full  number  of  shares  was  concerned,  could 
have  given  their  shares  of  stock  to  the  sons,  or 
anyone  else  who  they  might  see  fit  to  give  them  to, 
couldn't  they?  A.     Sure. 

Q.  And  Mr.  Rogers  would  have  had  nothing  to 
say  about  it? 

A.  Not  so  far  as  the  stock  o\^Tiership  was  con- 
cerned. 

Q.  The  corporation  would  have  continued  to 
exist  right  along  imless  and  until  the  conditions  got 
bad  that  it  might  result  in  a  receivershii^  under 
those  circumstances? 

A.     That  is  a  possibility. 

Q.  That  is  the  picture  so  far  as  the  corporation 
was  concerned.  Now,  so  far  as  the  partnership  was 
concerned,  you  knew,  also,  that  it  was  impossible 


Commissioner  of  Internal  Revenue  107 

(Testimony  of  E.  R.  Bryson.) 

for  Mr.  Scliarpf  or  Mrs.  Scharpf,  as  partners,  to 
bring  in  the  son  without  the  son  the  other  partners 
don't  you"? 

A.     I  don't  know  as  I  imderstand  you. 

Q.  Well,  it  could  not  have  been  done  by  either 
one  or  the  other  attemi^ting  to  bring  in  their  sons 
without  the  consent  [92]  of  the  other  partners? 

A.     That's  right. 

Q.  And  if  they  had  attempted  it,  why  that  would, 
per  se,  dissolve  the  partnership? 

A.  Or,  give  a  right  of  dissolution  to  the  other 
partner. 

Q.  So,  what  did  you  think  about  Mr.  Rogers' 
apprehensiveness  so  far  as  the  sons  were  concerned, 
as  to  whether  it  was  imaginary  or  whetlier  it  was 
fanciful  ? 

A.  Well,  T  thought  it  was  quite  possible  that 
Mr.  Scharpf  a  few  years  later,  when  his  son  got 
through  with  his  education,  that  he  might  want  him 
in  the  business.  I  told  Mr.  Rogers  that,  and  that 
if  he  wanted  him  in  he  should  take  him  in, — under 
the  proper  kind  of  arrangements,  of  course,  not  as 
manager  or  as  a  full  partner,  but  in  a  position  in 
the  business  as  an  employee,  so  that  he  could  go 
into  the  business  and  eventually  be  able  to  come 
in.to  it,  perhaps. 

Q.  What  reason  was  there,  if  you  know  why  that 
same  arrangement  could  not  have  been  accomplished 
so  far  as  the  stock  ownership  of  the  corporation  was 
concerned? 
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A.  I  don't  think  you  get  this  distinction.  Mr. 
Rogers  had  the  idea  he  would  be  in  a  better  position 
against  having  that  situation  forced  upon  him  under 
a  corporation  tha^  he  would  under  a  partnership. 

Q.  You  did  not,  as  an  attorney,  attempt  to  ex- 
l^lain  or  discuss  these  phases  as  to  the  legal  aspects 
with  Mr.  Rogers?  [93] 

A.     Oh,  yes,  I  did,  to  some  extent. 

Q.  Didn't  you  tell  him  the  same  things  in  which 
he  expressed  concern  could  happen  in  a  corporation 
as  well  as  in  a  partnership  if  not  better? 

A.     I  don't  know  if  I  understand  your  meaning. 

Q.  We  will  strike  the  question.  Did  you  know, 
or  did  you  discuss  with  J\Ir.  Rogers  the  possibility 
that  he  anticipated,  of  the  bringing  of  the  sons  into 
the  business  as  possible  partners,  that,  so  far  as 
the  future  of  it  was  concerned,  Mr.  Scharpf  could 
have,  and  his  wife  could  have  accomplished  the  same 
thing  in  the  corporation? 

A.  That  was  a  long  time  ago.  I  knovv^  I  discussed 
the  legal  implications  and  the  legal  situation  with 
Mr.  Rogers;  I  w^oiild  not  be  prepared  to  know  and 
say  what  all  the  possibilities  were  that  I  discussed 
with  him  at  that  time,  unless  I  would  sit  down  for  an 
hour  and  think  of  some  of  the  things.  But  I  think, 
in  a  general  way,  the  Scharpf s  could  have  brought 
about  that  situation,  but  from  a  practical  situation, 
he  could  not  have  forced  his  son  in  there.  However, 
I  told  Mr.  Rogers  that,  if  he  wanted  him  to  come 
in  as  an  employee,  under  proper  regulations,  either 
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if  the  corporation  was  continued,  or  under  a  part- 
nership, he  should  allow  him  to  come  in.  I  told  Mr. 
Rogers  that  I  didn't  think  there  was  any  possibility 
of  Mr.  Scharpf  trying  to  force  his  sons  in  against 
his  protest,  if  he  insisted  upon  it;  but  T  also  told 
Mr.  Rogers  at  the  [94  &  95]  same  time  that,  if  Mr. 
Scharpf  wanted  his  sons  in  there  and  wanted  them 
to  grow  up  in  the  business,  as  employees,  of  course, 
and  not  as  managers,  that  I  thought  Mr.  Rogers 
should  consent  to  it;  and,  on  the  other  hand,  I 
thought  that  if  Mr.  Rogers  wanted  any  of  his  sons 
in  there,  Mr.  Scharpf  should  consent  to  it.  As  it 
was,  the  situation  worked  out  beautifully,  but  it  was 
a  real  worry  to  Mr.  Rogers  at  the  time. 

Q.  But  none  the  less,  from  Mr.  Scharpf 's  stand- 
point, and  that  of  his  family,  he  w^ould  be  in  a  better 
j)osition  to  bring  his  sons  into  the  business  of  the 
corporation  than  he  was  after  the  business  was 
transferred  to  the  partnership? 

A.  No;  I  think  he  was  in  a  better  position  to 
bring  his  sons  in  after  they  were  a  partnership,  than 
he  was  when  they  were  a  corporation. 

Q.  He  would  have  had  to  have  ]Mr.  Rogers  con- 
sent in  that  event,  wouldn't  he? 

A.  Well,  the  only  way  either  one  of  them  could 
bring  his  sons  in  against  the  protest  of  the  other 
would  be  a  threat  of  breaking  the  arrangement  be- 
tween them,  and  the  partnership  could  be  more 
easily  broken  up  than  the  corporation. 

Q.     Now,  as  concerns  jMr.  Rogers,  the  hazards  or 
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the  dangers  that  he  might  have  anticipated  in  the 
event  of  bringing  his  sons  into  the  business, — the 
partnership, — the  partnership  did  not  improve  that 
situation,  did  if? 

A.     Mr.  Rogers'  situation?  [96] 

Q.     Yes. 

A.  No,  I  don't  think  it  did  in  that  respect.  But 
I  convinced  him  I  thought  there  was  no  danger, 
because  his  apprehensions,  I  thought,  were  unjusti- 
fied. I  think  I  convinced  him  that  he  could  not 
afford  to  make  an  issue  of  this  partnership  request 
at  this  time,  over  something  which  might  never 
become  anything  of  any  consequence,  and,  if  it  did 
come,  it  could  be  handled.  I  told  him  that  I  thought 
he  could  not  atford  to  reject  the  urgent  request  of 
his  partner,  in  wanting  to  have  a  share  of  the 
operating  end  of  the  business,  because  of  the  fear 
that  his  partner  might  at  some  time  in  the  future 
try  to  force  his  sons  into  the  business. 

Q.  Mr.  Bryson,  as, already  shown,  we  know  that 
Mr.  Rogers  held  fifty  per  cent  of  the  tota^  out- 
standing stock.    That  is  correct,  isn't  it? 

A.     Mr.  Rogers  held  fifty  per  cent  of  the  stock. 

Q.  Assuming  that  Mr.  Scharpf  held  3.84  per  cent 
and  ^[rs.  Scharpf  held  46.16  per  cent,  and  the  other 
50  per  cent  was  held  by  Mr.  Rogers ;  what  was  there 
to  prevent  a  shifting  of  the  stock  interest  as  between 
Mrs.  Scharpf  to  Mr.  Scharpf,  on  a  50-e50  basis, 
that  is,  as  to  them,  each  getting  25  per  cent  of  it; 
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what  could  prevent  that  being  brought  into  effect? 

A.     There  was  nothing  to  prevent  it. 

Q.  That  is  what  the  result  of  the  partnership 
agreement  is,  giving  Mr.  Scharpf  25  per  cent  of  the 
partnership?  [97]  A.     That  is  right. 

Q.  Why  couldn't  that  shifting  of  stock  have 
been  accomplished? 

A.  Well,  judging  from  the  number  of  gi'ay  hairs 
in  your  head,  I  think  you  have  practiced  law  long 
enough  to  know  that,  in  these  inter-family  relation- 
ships, while  it  is  true  Mrs.  Scharpf  could  have  given 
Mr.  Scharpf  one-half  of  her  stock  and  accomplished 
it,  still  things  are  not  done  that  way.  You  do  not 
generally  find  wives  willing,  usually,  to  turn  over 
one-half  of  their  assets  to  their  husbands. 

Q.  Didn't  she  consent  to  the  arrangement,— the 
partnership  arrangement  ? 

A.  Yes,  she  consented ;  but  her  husband  got  none 
of  her  stock;  as  a  result  of  the  partnership  agree- 
ment, he  got  one-fourth  interest  in  the  operating 
company. 

Q.  But  after  the  partnership  arrangement,  her 
stock  ownership  in  the  corporation  didn't  represent 
an  interest  in  a  going  concern?   Did  it? 

A.     No,  it  did  not. 

Q.  It  was  worth  only  the  liquidation  value  of 
the  real  estate? 

A.  Yes,  coupled  with  the  joint  ownership  or 
operation  of  the  properties  under  an  operating 
agreement  by  the  stockholders. 
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Q.  What  is  the  fact  as  to  the  discussion,  if  any, 
as  to  [98]  the  scheme  under  which  the  partnership 
would  be  organized? 

A.  I  cannot  remember  details  like  that.  That  is 
quite  a  long  distance  back,  but  I  would  say  that  it 
must  have  been  because  of  the  fact  that  they  had 
been  operating  that  business.  They  asked  me  to 
change  the  corporate  name,  and  the  only  w^ay  that 
could  possibly  be  done  was  the  way  it  was  done.  I 
would  say  that  the  reason  they  wanted  to  retain 
the  old  name  in  the  going  concern,  or  in  the  operat- 
ing concern,  was  to  conserve  the  good  will  that  had 
been  built  up  by  the  use  of  that  corporate  name. 
I  don't  remember  the  details  of  those  requests. 

Mr.  Pigg:     That's  all. 

The  Court:     Are  there  any  further  questions? 

Redirect  Examination 
By  Mr.  Davidson: 

Q.  In  the  case  of  a  transfer  by  Mr.  Scharpf  of 
a  part  of  his  stock  to  one  of  his  sons,  in  the  corpora- 
tion, there  is  nothing  that  the  sons  could  do  to  force 
his  recognition,  is  that  right? 

A.     In  the  stock  of  the  corporation? 

Q.     Yes. 

A.  He  could  force  him  to  recognize  him  as  a 
stockholder. 

Q.     As  an  employee? 

A.  Not  as  an  employee,  or  to  take  him  iuto  the 
business. 

Q.     But  after  the  partnership  was  formed,  if  Mr. 
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Scharpf  [99]  had  assigned  one  half  of  his  interest 
in  the  partnership  to  his  sons,  he  would  have  to 
accept  it,  that  is,  Mr.  Rogers  would  have  to  accept 
it,  or  they  would  dissolve  the  partnership? 

A.     Yes,  it  could  be  dissolved. 

Mr.  Davidson:     That  is  all. 

Mr.  Pigg:     That  is  all. 

The  Court:     You  may  stand  aside. 

Mr.  Davidson:     This  witness  will  not  be  desired 
by  the  government,  will  he? 

The  Court:     Is  the  witness  excused? 

Mr.    Pigg:     So   far   as   the   government   is   con- 
cerned. 

Mr.  Davidson:     Then  you  may  be  excused,  Mr. 
Bryson. 

(Witness  excused.) 
The  Court:     Is  it  agreeable  that  we  meet  tomor- 
row morning  at  9:30? 

Mr.  Davidson:     That  is  agreeable. 
Mr.  Pigg:     That  is  agreeable. 
The   Court:     We   will   take   a   recess  until   9:30 
tomorrow  morning. 

(Whereupon,  at  5 :30  p.m.,  a  recess  was  taken 
until  9:30  a.m.,  Tuesday.  Jmie  8,  1948.)   [100] 
9:30  A.M.,  June  8,  1948 
(Met  pursuant  to  adjournment.) 
The  Court:     Are  counsel  ready  to  proceed? 
Mr.  Davidson:     Ready,  your  Honor. 
Mr.   Pigg:     Ready,  your  Honor. 
Mr.  Davidson:     I  will  call  Mr.  Scharpf,  who  was 
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on  the  stand  yesterday,  for  further  cross-examina- 
tion. 

The  Court:  Has  cross-examination  been  con- 
cluded of  this  witness? 

Mr.   Pigg:     It  has  not,  your  Honor. 

Whereupon, 

LOUIS  C.  SCHARPF 

recalled  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  previously  duly  sworn,  was 
further  examined  and  testitied  as  follows: 

Further  Cross-Examination 
By  Mr.  Pigg: 

Q.  Mr.  Scharpf,  I  believe  when  we  adjourned,  in 
your  cross-examination  yesterday  afternoon  when  I 
was  interrupted,  among  the  last  things  that  we  were 
discussing  was  the  connection,  if  any  that  ^Ir.  Col- 
lins, the  accountant,  had  with  the  corporation.  In 
these  meetings  and  discussions  that  were  had  pre- 
liminary to  the  action  taken  by  the  corporation,  as 
reflected  by  the  corporate  minutes, — I  mean  the 
minutes  of  the  stockholders  meeting  and  the  direc- 
tors meetings  that  are  now  in  evidence,  on  the  first 
of  January,  1941,  did  Mr.  Collins  [102]  take  any 
part,  or  was  he  present  at  any  of  the  discussions 
between  you  and  Mr.  Rogers  and  others  that  led 
to  the  formation  of  the  partnership? 

A.  T  think  most  of  these  discussions  were  with 
Mr.  Bryson,  our  attorney,  and  I  think  we  eventually 
called  in  the  auditor  to  help  out  so  fai-  as  the  books 
were  concerned. 
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Mr.  Pigg:  I  want  the  record  to  show  that  any 
reference  to  Mr.  Collins,  who  has  been  the  represen- 
tative of  the  Petitioner,  is  not  made  in  a  personal 
way.  There  is  nothing  personal  about  it,  but  merely 
his  association  on  the  question  of  the  tax  angle. 

Q.  (By  Mr.  Pigg)  :  You  say  most  of  the  dis- 
cussions were  with  the  attorney,  Mr.  Bryson? 

A.     That  is  right. 

Q.  You  mean  by  that,  that  Mr.  Collins  was  not 
present,  and  that  you  did  not  discuss  the  tax  angle 
with  him  at  all? 

A.  I  did  not  discuss  the  tax  angle  about  the 
formation  of  the  partnership. 

Q.  Did  he  give  you  any  advice  about  the  tax 
angle  in  the  formation  of  the  partnership? 

A.     I  don't  remember  it. 

Q.     What  did  you  say? 

A.     I  don't  remember  it;  no  sir. 

Q.     Would  you  say  that  he  did  not?  [103] 

A.     I  w^ould  say  that  he  did  not. 

Q.  Mr.  Collins,  is  he  the  gentleman  at  the  coun- 
sel's table,  the  third  man  from  the  i-ight  at  the  table 
there  (indicating)  ?  A.     Yes. 

Q.  And  do  you  know  whether  Mr.  Collins  pre- 
jjared  the  petition  of  the  Petitioner  corporation 
that  was  filed  with  the  tax  court  in  this  proceeding  ? 

A.     Yes,  I  imagine  he  did. 

Q.  If  his  name  appears  on  the  petition,  wuukl 
you  say  that  was  the  same  person  ?  Would  you  ? 

A.     Yes. 
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Q.  When,  Mr.  Scliarpf,  did  you  first  become 
unhappy  or  concerned  about  your  status  as  a  stock- 
holder and  your  interest  as  represented  by  your 
stock  in  the  Petitioner  corporation? 

A.  Well,  for  quite  a  number  of  year;  I  didn't 
bi'ing  it  up  to  Mr.  Rogers  until  probably  a  year  or 
two  before  that  time. 

Q.  Have  the  services  to  the  corporation,  as  you 
described  them  yesterday,  by  both  Mr.  Rogers  and 
yourself,  prior  to  1941, 

The  Court :  I  believe,  comisel,  you  went  over  that 
pretty  thoroughly  yesterday.  Let  us  not  go  over  it 
again.  That  is  the  trouble  about  bringing  witnesses 
back  on  the  stand  after  they  have  been  on  the  stand. 

Mr.  Pigg:  That  is  correct,  your  Honor;  but  I 
am  going  to  go  into  another  point. 

The  Court:  I  remember  that  testimony  yester- 
day. 

Mr.  Pigg:     There  is  just  one  question  on  that. 

Q.  (By  Mr.  Pigg)  :  Did  you  receive,  each  of 
you,  a  salary  from  the  corporation  of  $7,200  in  1940 
for  your  services  ?  A.     I  think  that  is  right. 

Q.  If  that  is  the  amount  shown  on  tlie  corpora- 
tion's I'eturns,  would  you  say  that  would  be  the 
correct  figure? 

A.     Yes,  it  should  be  on  the  books,  yes. 

Q.  I  don't  remember  whether  you  testified  as  to 
w^here  all  the  property,  the  real  property  and  fix- 
tures of  the  corporation  were  located  on  January  1, 
1941;  whether  they  were  at  Eugene,  Junction  City, 
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or  Cottage  Grove,  or  all  three  places.    TVere  they 

at  all  three  j^laces?  A.     That  is  right. 

Q.  Are  both  Mr.  Rogers  and  yourself  still  officers 
of  the  Petitioner  corporation  and  in  the  same  ca- 
jjacity  that  you  were  before  ? 

A.  Yes;  Mr.  Rogers  is  President  and  I  am  Sec- 
retary-Treasurer. 

Q.  Mr.  Scharpf,  I  hand  you  Petitioner's  Exhibit 
7  and  I  call  your  attention  to  the  item  of  $729.40 
appearing  under  your  name  on  that  exhibit,  as  a 
part  of  the  $2,000.  Do  you  [105]  see  that  (indicat- 
ing) ?  A.     Yes. 

Q.  That  is  described  as  borrowed  from  George 
L.  Scharpf.  Does  that  represent  a  note  or  open 
account,  if  you  know  ? 

A.  Well,  I  don't  know.  I  imagine  it  was  note. 
AYe  generally  borrowed  money  with  notes  from  the 
boys. 

Q.  Do  you  know  whether  that  $729.40  had  been 
borrowed  from,  I  believe  you  said  it  was  your  son? 

A.     Yes. 

Q.     Was  it  borrowed  before  January  1,  1941  f 

A.  I  couldn't  say  that;  it  was  evidently  right  at 
that  time. 

Q.  I  hand  you  Exhibit  No.  9,  which  is  the  min- 
utes of  the  special  meeting  of  the  board  of  directors 
of  the  Petitioner  corporation,  held  on  January  2, 
1941. 1  call  your  attention  to  the  last  paragraph 
which  describes  the  transaction  insofar  as  the  in- 
debtedness  of   the   corporation   to   the   individuals 
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named  are  concerned.   Can  you  say  whether  that  is 
the  actual  situation,  and  if  that  is  not  different  from 
your  testimony  yesterday? 

A.     Can  I  read  this  paragraph  (indicating)  ? 

Q.  Surely.  May  I  say,  Mr.  Scharpf,  I  am  not 
trying  to  trip  you  in  your  testimony,  or  get  you  to 
contradict  3^our  testimony;  I  am  just  trying  to 
refresh  your  memory. 

A.  I  am  trying  to  understand  that  (indicating 
document).  [106] 

Q.  Well,  that  is  going  to  take  some  time.  I  will 
withdraw  the  question.  I  will  ask  you,  Mr.  Schari)f , 
if  this  Exhibit  9,  beginning  on  page  1  and  ending 
on  page  2  of  the  exhibit,  does  that  not  state  that 
the  indebtedness  by  the  corporation  to  ^Ir.  Rogers 
in  the  amount  of  $2,000  and  the  indebtedness  on  the 
part  of  the  corporation  of  $1,500  to  Mrs.  Rogers, 
and  the  indebtedness  of  the  corporation  to  yourself, 
Mr.  Louis  C.  Scharpf,  $2,000,  and  the  indebtedness 
to  Eva  M.  Scharpf,  $2,000, — that  the  amomits  were 
cancelled '?  A.     Yes. 

Q.     That  is  correct? 

A.  That  evidently  explains  the  situation,  that  the 
corporation  owed  Jolm  Rogers  and  myself  some 
salary,  and  I  think  it  owed  some  dividends,  and  that 
they  had  a  note  George  and  Bill  that  would  tie  into 
this, — I  think  that  would  explain  it. 

Q.  Now,  referring  to  the  item,  Exhibit  9,  a])pear- 
ing  under  your  name  ''Louis  C.  Scharpf,"  and  to 
the  item  of  $729.40.    Wouldn't  the  two  exhibits  to- 
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gether,  Exhibits  7  and  9,  sliow  that  the  $729.40,  as 
it  appears  in  Exhibit  1,  refers  to  the  sum  borrowed 
by  the  corporation,  or  by  you  from  your  son  and 
loaned  to  the  corporation  prior  to  January  1,  1941  f 

A.  Yes,  I  think  prior  to  January  1,  1941,  it 
owed  George  L.  Scharpf  some  money. 

Q.  And  that  was  a  part  of  the  indebtedness  that 
was  [107]  cancelled  in  this  transaction? 

A.     Yes. 

Q.  Would  the  same  thing  be  true  with  respect  to 
Eva  M.  Scharpf,  in  the  sum  of  $1,126.60? 

A.     Yes. 

Q.  Now,  this  $729.40,  has  that  been  repaid  to 
your  son?  A.     Yes. 

Q.  And  what  was  the  source  of  the  funds  from 
which  the  repayment  was  made? 

A.  Well,  the  only  source  I  have  is  the  salar\' 
and  earnings  from  the  partnership. 

Q.  Referring  to  the  $1,126.60  item,  first,  Eva  M. 
Scharpf,   (indicating),  do  you  see  that? 

A.     Yes. 

Q.  What  would  have  been  the  source  of  repay- 
ment of  that  item. 

A.  Well,  the  source  of  repayment  for  that  item 
could  have  been  some  of  the  earnings  of  the  Twin 
Oaks  Builders  Supply  Company,  or  some  of  the 
earnings  from  some  of  her  private  investments. 

Q.  Mr.  Scharpf,  I  hand  you  Petitioner's  Exhibit 
No.  1,  which  contains  the  balance  sheets  of  the  Twin 
Oaks  corporation  from  1935  to  1944,  inclusive.    I 
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call  your  attention  to  the  column  near  the  center, 
which  is  headed  "sale  to  the  partnership,  January 
1,  1941,"  and  to  this  item  of  $7,500  in  that  column, 
enclosed  in  parenthesis,  and  opposite  the  words 
"notes  [108]  payable,"  and  under  "liabilities  and 
capital,"  and  I  call  your  attention  also  to  the  fact 
that  the  exhibits  which  I  am  now  handing  you, — 
that  the  four  items  at  the  bottom  of  that  page 
aggregate  $7,500.  It  is  a  fact  that  this  item  of 
$7,500  on  Exhibit  No.  1  refers  to  the  same  four 
items  on  Exhibit  9? 

A.  I  wouldn't  know;  it  is  the  same  amomit.  I 
wouldn't  know  whether  it  refers  to  the  sam_e  amount 
or  to  the  same  transaction  or  not. 

Exhibit  9  represents  or  refers  to  the  indebtedness 
of  the  corporation,  does  it  not,  which  are  cancelled? 

A.     Yes. 

Q.  Exhibit  Xo.  1,  or  "notes  jDayable,"  refers  to 
the  indebtedness  owing  by  the  corporation,  does  it 
not? 

A.     That  is  what  it  says,  "notes  payable  $7,500." 

Q.  It  is  reasonable  to  assume  they  refer  to  the 
same  item? 

A.  No,  I  wouldn't  assume  anything;  I  would 
want  to  look  it  up  in  the  books. 

Q.  Can  you  determine  whether  that  is  a  fact  or 
not  I 

A.  I  expect  so;  we  have  a  very  good  set  of 
books. 
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Q.  I  may  have  to  get  at  that  some  other  way. 
^Ir.  Scharpf,  I  hand  you  Petitioner's  Exhibit  10, 
^\•hich  is  the  notes  receivable,  as  it  appears  on  the 
books  of  the  Twin  Oaks  Company,  and  represents 
notes  receivable  from  the  Twin  Oaks  Builders 
Supply  Company;  is  that  correct?  A.     Yes. 

Q.  I  call  your  attention  to  the  figure  or  item 
of  $89,378.35  appearing  on  the  second  column  under 
the  words  or  heading  "principal,"  and  under  tlue 
subheading  "indebtedness,"  also  to  the  right  hand 
column  "balance."  The  same  figure  appears  there, 
does  it  not  (indicating)  %  A.     Yes. 

Q.  Handing  you  Exhibit  11,  which  is  the  note 
signed  by  Twin  Oaks  Builders  Supply  Company 
dated  January  2,  1941,  in  the  sum  of  $89,378.35. 
Those  two  refer  to  the  same  transaction,  do  the}' 
not?  A.     Yes. 

Q.  And  Exhibit  No.  11  was  the  note  given  by 
the  partnership  in  payment,  or  as  a  promise  to  pay 
the  principal  amount  of  $89,000;  is  that  correct? 

A.     That  is  right. 

Q.  What  was  the  source  of  the  funds  with  which 
that  note  was  paid  on  the  date  and  in  the  amount 
shown  in  Exhibit  10, — that  note  and  its  renewal? 

A.  Well,  the  source  from  which  that  Avould  be 
paid  would  be  from  the  earnings  of  the  partnership ; 
sale  of  some  of  their  assets. 

Q.  What  other  assets  did  the  partnership  have 
other  than  those  transferred  to  it  by  the  corpora- 
tion? 
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A.  The  assets  were  the  merchandise  and  the 
trucks  and  the  bank  account,  and  the  book  accounts. 

Q.     The  accounts  receivable  and  the  cash? 

A.     Yes. 

Q.  Being-  the  same  assets  that  were  transferred 
on  January  1941  by  the  corporation ;  is  that  correct  ? 

A.     That  is  right. 

Q.  Mr.  Scharpf,  I  hand  you  Petitioner's  Exhibit 
14,  which  is  the  schedule,  as  per  the  books  of  the 
Twin  Oaks  Builders  Supply  Company,  of  rentals 
received  by  the  Twin  Oaks  Company,  the  corpora- 
tion, from  the  Twin  Oaks  Builders  Supply  Com- 
pany, the  partnership,  for  the  j^ears  1941  to  1948, 
or,  rather,  to  February  28,  1948,  inclusive;  is  that 
right  ?  A.     Yes. 

Q.  Didn't  the  Twin  Oaks  Company,  that  is,  the 
corporation,  acquire  or  purchase  property  known  as 
the  McCormack  property  in  1941  or  during  the  year 
1941? 

A.  We  acquired  the  McCormack  property  about 
that  time. 

Q.     You  did?  A.     Yes. 

Mr.  Pigg:  I  will  ask  that  this  be  marked  for 
identification. 

The  Clerk:     It  will  be  Respondent's  B. 

(The  document  referred  to  was  marked  as 
Respondent's  Exhibit  B  for  identification.) 

Q.  (By  Mr.  Pigg)  :  I  hand  you  Respondent's 
Exhibit  B  for  identification  [111]  and  ask  you  if 
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that  refers  to  the  McCormack  property  (hands  doc- 
uments to  witness)  ? 

A.     That  is  right. 

Q.  Does  that  contain  any  factual  information  or 
statements  concerning  the  date? 

A.     That  was  purchased  in  July  1941. 

Q.     By  the  Petitioner  Corporation? 

A.     That  is  right. 

Q.     From  Martha  McCormack? 

A.     That  is  right. 

Q.  What  was  the  purchase  price  of  that  prop- 
erty? 

A.     What  was  the  purchase  price? 

Q.     Yes? 

A.  I  don't  remember  what  it  was;  I  would  have 
to  look  on  the  books. 

Q.  Does  it  not  bear,  the  johotostatic  copy,  in 
j)rint,  and  indication  that  the  revenue  stamps 
amount  to  $4.40?  A.     That  is  right. 

Q.  Wouldn't  that  indicate  that  the  purchase 
])rice  was  between  $3500  and  $4000? 

A.     I  couldn't  tell  you  that. 

Q.     You  don't  know?  A.     No. 

Q.     Who  would  know  the  purchase  price? 

A.  We  could  look  it  up  in  the  books;  we  have 
the  purchase  [112]  right  on  the  books  there. 

Mr.  Pigg :  Your  Honor,  I  understand  that  coun- 
sel for  the  Petitioner  will  concede  or  stipulate  that 
this  exhibit  does  show  the  purchase  price  to  be  be- 
tween $3500  and  $4000. 

Mr.  Davidson:     We  so  stipulate. 
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The  Court:     Very  well. 

Q.  (By  Mr.  Pigg)  :  Mr.  Scharpf,  what  is  the 
fact  as  to  whether  or  not  this  McCormack  property 
was  used  thereafter  in  the  business  of  the  partner- 
ship? 

A.  The  facts  were  these ;  the  property  had  a  big 
two-story  house  on  it  that  we  had  to  tear  down,  and 
we  tore  it  down,  and  there  is  still  a  vacant  lot  there 
which  we  use  for  storage. 

Q.  For  storage  of  lumber  and  building  mate- 
rials ? 

A.  That  is  right ;  for  drivers  and  storage  space ; 
no  buildings  on  it.   We  wrecked  the  building. 

Q.  The  storage  space  is  a  necessary  facility  of 
a  lumber  business  such  as  yours  is  it  not? 

A.     That  is  right. 

Q.  Did  not  the  Petitioner  corporation  also  buy 
what  is  known  as  the  Orem  property  about  Decem- 
ber 1943?  A.     The  Orem  property? 

Q.     Yes?  A.     Yes.  [113] 

Mr.  Pigg:  I  will  ask  that  this  document  be 
marked  for  identification  as  Respondent's  next  in 
order. 

The  Clerk:     Respondent's  Exhibit  C. 

(The  document  referred  to  was  marked  as 
Respondent's  Exhibit  C  for  identification.) 

Q.  (By  Mr.  Pigg)  :  Mr.  Scharpf,  I  hand  you 
Respondent's  C  for  identification,  and  I  will  ask 
you  if  that  document  purports  to  bear  a  date,— 
strike  that.  I  will  ask  you  if  that  document  purports 
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to  be  a  deed,  and  if  it  related  to  the  Orem  property  ? 

(Hands  document  to  witness.) 

A.     That  is  right. 

Q.  And  if  it  shows  the  purchase  or  acquisition 
by  the  Petitioner  of  this  property? 

A.     That  is  correct. 

Q.  Can  you  tell  me  the  amount  of  the  revenue 
stamps  that  are  shown  on  there? 

A.  There  is  $4.15  there  (indicating).  How  much 
is  that?  (Indicating.)  It  is  about  four  dollars  and 
something. 

Q.  Do  you  know  the  purchase  price  that  was 
paid  for  the  Orem  property? 

A.     No,  I  don't  without  referring  to  the  books. 

Q.  Do  3^ou  know  whether  the  revenue  stamps  as 
they  appear  on  Exhibit  C  for  identification  would 
show  a  purchase  price  of  from  $4500  to  $5000?  [114] 

A.     No ;  I  wouldn  't  know  how  that  figures  out. 

Mr.  Pigg:  Will  counsel  stipulate  that  the  pur- 
chased price  of  the  Orem  property  was  $2500? 

Mr.  Davidson:     That  is  stipulated. 

Q.  (By  Mr.  Pigg)  :  What  type  or  character  of 
property  is  the  Orem  property,  Mr.  Scharpf? 

A.     It  is  a  residence. 

Q.  It  has  been  a  residential  property,  and  it  was 
a  residential  property  at  the  time  it  was  acquired, 
and  has  remained  such  until  the  present  time? 

A.     Yes. 

Q.     Is  it  rented  or  occupied  by  tenants? 
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The  Court :  What  is  the  date  when  the  consider- 
ation of  that  $2500  was  given? 

Mr.  Pigg:     December  1,  1943,  Your  Honor. 

The  Court:     1943? 

Mr.  Pigg:     Yes,  Your  Honor. 

Q.  (By  Mr.  Pigg)  :  Do  you  know  the  amount 
of  the  annual  or  monthly  rental  paid  by  the  tenants 
of  that  property,  Mr.  Scharpf? 

A.  Well,  recently  it  has  been,  I  think,  $66  a 
month  or  something  like  that. 

Q.  Is  that  more  or  less  than  it  was  immediately 
after  December  1,  1943?  [115] 

A.  Well,  I  would  not  know  without  referring  to 
the  records;  I  could  not  say. 

Q.  Do  you  know  whether  the  rental  has  been 
increased  by  the  corporation;  whether  the  rental 
charges  by  the  corporation  have  been  increased 
Mnce  the  acquisition? 

A.  '  No,  I  don't.  That  was  really  Mr.  Rogers' 
share  of  the  work,  and  I  am  not  too  familiar  with  it. 

Q.  To  whom  does  the  tenant  of  that  property 
make  payment  of  the  rental? 

A.  To  the  Twin  Oaks  Builders  Supply  Com- 
]iany,  you  mean? 

Q.     Yes.  A.     That  is  right. 

Q.     The  partnership?  A.     That  is  right. 

Q.  Mr.  Schar])f,  I  liand  you  Petitioner's  Exhilnt 
20,  which  is  a  report  of  the  Eugene,  Oregon  build- 
ing permits  for  the  past  33  ^^ears,  beginning  in  1914 
(hands  document  to  witness). 

A.     That  is  right. 
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Q.  A¥here  and  in  what  localities,  cities  or  towns, 
does  the  Twin  Oaks  Builders  Supply  Company  have 
its  customers  or  have  its  trading  area'? 

A.     Well,  we  have  a  store  in  Junction  City. 

Q.     Do  you  have  a  store  in  Cottage  Grove? 

A.     Not  now.  [116] 

Q.     You  did*?  A.     Years  ago,  yes. 

Q.     You  did  in  1941  ?  A.     No. 

Q.     What  did  you  have  in  Cottage  Grove? 

A.     Well,  we  had  a  warehouse  site  down  there. 

Q.     How  far  is  that  from  Eugene? 

A.     About  22  miles. 

Q.     How  far  is  it  from  Junction  City. 

A.  That  would  be  14  miles  further.  It  would  be 
36  miles  from  Junction  City. 

Q.  Now,  what  constitutes  the  trade  area  of  the 
Twin  Oaks  Builders  Supj^ly  Company? 

A.  Well,  It  is  all  the  trading  area  adjacent  to 
Eugene  and  Junction  City. 

Q.  The  customers  of  the  Twin  Oaks  Builders 
Supply  Company  are  not  confined  only  to  Eugene, 
Junction  Cit}^  and  Cottage  Grover,  are  the.y? 

A.  No;  we  have  some  farm  trade;  some  farmers 
trade  with  us. 

Q.  Prior  to  January  1,  1941,  what  services,  if 
any  weie  rendered  by  Mrs.  Scharpf  to  the  corpora- 
tion? 

A.     No  services;  she  was  simple'  a  stockholder. 

Q.     Prior   to   the   same   date,   what   services,   if 
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any,  were  rendered  by  Mrs.  Rogers  to  the  corpora- 
tion? [117] 

A.     No  services  at  all. 

Q.  Subsequent  to  January  1,  1941,  what  services, 
if  any,  have  been  rendered  by  Mrs.  Scharpf  to  the 
partnership  ? 

A.  Well,  she  often  signs  the  payroll  checks,  and 
the  checks  in  payment  of  notes  payable,  and  other 
checks,  and  lists  the  accounts  receivable  once  a 
month,  and  advises  us  about  things. 

Q.     Who  prepares  these  payroll  checks'? 

A.  You  mean  to  the  point  they  are  ready  for 
signature  ? 

Q.     Yes.  A.     The  Bookkeepers. 

Q.  Does  Mrs.  Scharpf  supervise  or  instruct  the 
bookkeepers  how  to  prepare  these  payrolls  and  pay- 
roll checks?  A.     No  sir. 

Q.  Subsequent  to  January  1,  1941,  what  services, 
if  any,  have  been  rendered  by  Mr.  Rogers  to  the 
partnership  ? 

A.     Just  about  the  same  type  of  work. 

Q.     The  same  type  as  Mrs.  Scharpf? 

A.     That  is  right. 

Q.  Doesn't  she  sign  ijayroll  checks  and  payrolls 
and  so  forth. 

A.     Yes;  and  lists  the  accounts  receivable. 

Q.  What  are  the  circumstances  which  determine 
whether  or  not  Mrs.  Rogers  or  Mrs.  Scharpf  will 
sign  payroll  checks? 

A.     There  is  no  deteiTnination ;  whoever  is  handy. 
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They  usually  have  to  do  it  in  the  nights;  the  girls 

sign  them  in  the  evening. 

Q.     Whoever  happens  to  be  available  *? 

A.     That  is  right. 

Q.     Are  they  signed  at  the  home  or  office*? 

A.  In  both  places.  The  listing  of  the  accounts, 
of  course,  has  to  be  done  at  the  office. 

Q.  Are  the  payroll  checks  ever  signed  by  either 
Mr.  Rogers  or  yourself?  A.     Yes. 

Q.  How  many  employees  are  there  on  the  pay- 
roll ? 

A.  How  many  employees  are  there  on  the  pay- 
I'oin 

Q.     Yes.  A.     About  30. 

Q.     How  often  are  they  paid? 

A.     Every  two  weeks. 

Q.  So  there  would  be  approximately  sixty  pay- 
roll checks  to  sign  a  month? 

A.     That  is  right. 

Q.  Mr.  Scharpf,  going  back  to  the  McCormack 
property,  I  believe  you  said  that  was  one  on  which 
a  building  was  located  at  the  time  of  its  acquisition 
and  it  was  removed  and  wrecked? 

A.     That  is  right. 

Q.  You  said  the  Twin  Oaks  Builders  Supply 
Company  [119]  wrecked  the  building,  or  caused  it 
to  be  wrecked  ? 

A.     We  hired  somebody  to  wreck  it. 

Q.  Who  do  you  mean  by  "we"?  The  partner- 
ship ? 
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A.  Well,  I  don't  know;  I  don't  know  who  that 
was. 

Q.  Is  it  a  fact  or  is  it  not  a  fact  that  the  partner- 
ship did  hire  the  wrecking  of  the  building  and  paid 
for  the  wrecking  of  the  building  and  putting  the 
property  in  a  condition  of  usefulness  for  the  storage 
of  lumber  and  other  materials  for  your  business? 
That  is  a  fact,  isn't  it?  A.     I  think  so. 

Q.  Do  you  have  any  reason  whatever  to  doubt 
that  that  is  a  fact? 

A.  Well,  that  is  a  matter  that  you  would  have 
to  look  up  on  the  books  in  order  to  be  absolutely 
sure. 

Q.  You  are  the  secretary  of  the  corporation  and 
handle  the  affairs  in  the  manner  that  you  described  ? 

A.     That's  right. 

Q.  And  you  handled  the  partnership  affairs  and 
have  been  doing  so  in  the  manner  you  have  de- 
scribed? A.     That's  right. 

Q.  Wouldn't  you  know  whether  the  partnership 
paid  for  the  wrecking  of  the  building? 

A.  I  wouldn't  know  at  this  time;  I  would  not 
remember  now.  I  would  probably  have  known  it  at 
the  time. 

Q.  Did  the  corporation,  or  has  the  corporation 
at  any  [120]  time  since  January  1,  1941,  engaged 
in  any  such  transactions  or  made  payments  for  the 
removal  of  the  building,  or  otherwise  ? 

A.  That  is  the  only  building  that  we  would  liave 
removed. 
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Q.  And  being  the  only  one,  you  would  normally 
know  whether  the  corporation  had  it  removed  or 
whether  the  partnership  had  it  removed,  wouldn't 
you  ? 

A.  Well,  I  couldn't  say.  All  I  could  say  is  that 
the  partnership  removed  the  building  because  we 
had  to  remove  the  building,  and  we  had  to  use  the 
property. 

Q.  Mr.  Scharpf,  what  is  the  age  of  your  son, 
George  L.  S-charpf?  A.     Thirty-three. 

Q.     At  the  present  time?  A.     Yes. 

Mr.  Pigg :     I  think  that  is  all  I  have. 

The  Court :  The  Petitioner  will  proceed  with  the 
redirect  examination. 

Redirect  Examination 

By  Mr.  Davidson: 

Q.  Mr.  Scharpf,  is  it  possible  that  perhaps  it 
did  not  cost  anything  to  remove  the  building,  that 
somebody  might  have  removed  the  building  for  get- 
ting the  building,  that  is,  taking  it  off  for  the  build- 
ing itself? 

A.     It  could  have  been  at  that. 

Q.     You  don't  remember?  [121] 

A.     I  don't  remember  the  details  of  it. 

Q.     Who  handled  that?  A.     Mr.  Rogers. 

Q.  Now,  Mr.  Pigg  brought  out  on  cross  exam- 
ination that  the  partner's  conti'ibution  to  the  capital 
of  the  partnership  of  $7500  consisted  of  funds  owing 
by  the  corporation  to  you,  Mrs.  Scharpf,  and  Mr. 
And  Mrs.  Rogers,  and  your  son  George,  didn't  he? 
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A.     Yes. 

Q.  Were  those  bona  fide  debts  from  the  corpora- 
tion to  you?  A.     That  is  correct. 

Q.  And  was  there  a  salary  legally  due  you  at 
that  time?  A.     Yes. 

Q.     In  the  amounts  shown?  A.     Yes. 

Q.  How  about  George's  indebtedness  from  the 
corporation;  how  did  that  originate? 

A.  Well,  George,  as  well  as  Bill,  fell  heir  to  some 
money  from  their  grandmother,  and  they  loaned  it 
to  the  corporation  in  order  to  get  some  interest. 

Q.  And  were  they  paid  for  the  money  that  they 
loaned  to  you. 

A.     We  certainly  did  pay  them. 

Q.  You  and  Mrs.  Scharpf  paid  them  for  the 
money  [122]  borrowed? 

A.     We  certainly  did. 

Q.  Was  there  any  reason  that  the  corporation 
would  not  have  to  pay  this  debt  in  cash  if  you  han- 
dled the  transaction  that  way? 

A.  There  is  no  reason  at  all;  it  w^as  just  a  way 
of  handling  it. 

Q.  You  could  have  withdrawn  the  money  as  cash, 
and  then  put  it  into  the  partnership  as  cash? 

A.     Yes. 

Q.  Wasn't  the  effect  the  same,  that  all  you  did 
was  to  reduce  the  purchase  price  of  the  assets  by 
the  amount  of  this  indebtedness? 

Mr.  Pigg:     That  is  leading,  I  will  object  to  it. 

The  Court:     Yes,  it  is  leading. 


I 


Commissioner  of  Internal  Revenue  133 

(Testimony  of  Louis  C.  Scharpf.) 

A.  It  was  simply  a  matter  of  bookkeeping.  We 
could  have  issued  a  check  for  my  salary  and  for  the 
salary  of  Mr.  Rogers,  and  the  dividends,  and  all 
that,  and  the  interest,  and  then  given  the  checks 
back;  it  is  all  one  and  the  same  thing. 

Q.  (By  Mr.  Davidson) :  Mr.  Scharpf,  you  tes- 
tified that  Mrs.  Scharpf,  to  your  knowledge  had  not 
voted  her  stock  contrary  to  your  wishes.  Is  that 
correct?  A.     Yes.  [123] 

Q.  Did  you  ever  vote  her  stock  contrary  to  her 
wishes  ?  A.     No. 

Q.  As  a  matter  of  fact,  you  and  Mr.  Rogers  con- 
trolled the  corporation  as  against  Mrs.  Scharpf, 
didn't  you?  A.     Yes,  I  think  so. 

Q.  You  testified  that  your  duties  were  the  same, 
in  general  at  January  1,  1941,  in  connection  with 
the  partnership  as  they  were  in  connection  with  the 
corporation  prior  to  that? 

A.     That's  right. 

Q.  Was  that  true  of  the  employees?  Did  the 
truck  drivers  continue  to  drive  the  trucks? 

A.     Just  the  same  way. 

Q.  Were  there  any  differences  in  your  duties 
from  what  they  would  have  been  if  the  corporation 
had  been  entirely  dissolved. 

A.     None  whatsoever. 

Q.  In  other  words,  they  were  the  normal  duti(>s 
of  carrying  on  the  business? 

A.     That  is  correct. 
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Mr.  Davidson :  I  would  like  to  have  this  marked 
for  identification. 

The  Clerk:     Petitioner's  No.  30. 

(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  30  for  identification.) 

Q.  (By  Mr.  Davidson) :  I  hand  you  here,  a  doc- 
ument marked  for  the  purposes  of  identification  as 
Petitioner's  No.  30  (indicating).  Referring  only  to 
the  printed  matter  on  that,  will  you  tell  me  what 
that  piece  of  paper  is? 

A.  This  is  the  letterhead  of  the  Twin  Oaks 
Builders  Supply  Company,  a  corj^oration. 

Q.  And  in  w^hat  way  is  that  designated  as  the 
corporation  letterhead  ? 

A.  It  has  the  name  of  John  J.  Rogers  as  Presi- 
dent, and  L.  C.  Scharpf  as  Secretary,  at  the  top  of 
the  letterhead. 

Q.  Was  that  letterhead  in  use  prior  to  the  for- 
mation of  the  partnership?  A.     Yes. 

Mr.  Davidson:  I  would  like  to  offer  in  evidence 
Petitioner's  30. 

The  Court:     Is  there  any  objection'? 

Mr.  Pigg:     No  objection. 

The  Court:  It  will  be  received  in  evidence  and 
marked  as  Petitioner's  30. 

(The  document  referred  to,  heretofore  marked 
as  Petitioner's  Exhibit  No.  30  for  identification, 
was  received  in  evidence  as  Petitioner's  Exhibit 
No.  30.) 
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Mr.  Davidson:     I  would  like  to  have  this  docu- 
ment marked  as  the  next  Petitioner  Exhibit. 
Tlie  Clerk:     Petitioner's  31.  [125  &  126] 

(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  31  for  identification.) 
Q.     (By  Mr.  Davidson)  :     I  hand  you  herewith  a 
dociunent  which  has  just  been  marked  for  identifi- 
cation as  Petitioner's  31.    Will  you  tell  me  what 
that  is? 

A.     That   is   the   letterhead   of   the   Twin   Oaks 
Builders  Supply  Company,  the  partnership. 

Q.     In  what  way  is  it  distinguished  from  the  let- 
terhead of  the  corporation? 

A.     It  does  not  have  the  names  of  the  officers. 
Q.     Was  this  letterhead,  Petitioner's  Exhibit  31, 
in  use  by  the  j^artnership  after  January  1,  1941? 
A.     Yes. 

Mr.  Davidson:     We  offer  that  in  evidence. 
The  Court:     Is  there  any  objection? 
Mr.  Pigg':     There  is  no  objection. 
The  Court:     It  will  be  admitted  and  marked  as 
Petitioner's  31. 

(The  document  referred  to,  heretofore  marked 

as  Petitioner 's  Exhibit  No.  31  for  identification, 

was  received  in  evidence  as  Petitioner's  Exhibit 

No.  31.) 

Q.     (By  Mr.  Davidson) :      Now,  did  you  represent 

to  anyone  after  January  1,  1941,  that  the  operating 

company,   the   Twin   Oaks  Builders   Supply   [127] 

Company,  was  a  corporation?  A.     No. 
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Q.     Did  you  file  an  assumed  name  certificate? 

A.     Yes. 

Q.  Did  you  understand  that  that  was  a  notice  to 
the  world  that  you  were  in  partnership"? 

A.  That  is  the  reason  I  figured  it,  and  it  had  to 
be  published  in  the  paper. 

Q.  Mr.  Scharpf,  I  hand  you  Petitioner's  Exhibit 
5,  being  a  statement  of  the  earning  of  the  partner- 
ship for  the  calendar  years  1941  to  1944.  The  final 
figures  at  the  bottom  of  each  column  show  the  net 
income  for  each  of  the  years.  Will  you  state  whether 
that  income  is  before  or  after  salaries  for  yourself 
and  Mr.  Rogers. 

A.  That  would  be  before  there  was  any  salaries 
deducted. 

Q.  In  other  words,  the  income  of  $29,000  for 
1941  was  before  any  salaries'? 

A.     That  is  correct. 

Q.  And  for  1942  the  income  of  $18,000  was  be- 
fore any  salaries'?  A.     That  is  right. 

Q.     And  the  same  for  1943  and  1944  $44,000? 

A.    Yes. 

Q.  The  income  tax  return  in  evidence  for  1944 
[128]  shows  a  salary  of  $14,000  for  the  two  of  you. 

A.     For  Mr.  Rogers  and  myself. 

Q.     Yes?  A.    Yes. 

Q.  Was  there  any  increase  in  the  salaries  be- 
tween 1941,  and  1942,  if  you  know? 

A.  So  far  as  common  labor  was  concerned,  there 
was  an  increase. 
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Q.     Was  there  any  increase  in  salary? 

A.     Well,  I  don't  know.   There  jjerhaps  was. 

Q.  Now,  you  spoke  about  wanting  to  go  into  the 
partnership  so  that  you  could  liquidate  your  inter- 
est.  Will  you  explain  that  a  little  bit  further? 

A.  Well,  that  was  one  reason  that  I  wanted  to 
go  into  the  partnership,  so  that  my  interest  could 
be  liquidated  in  case  I  wanted  to  get  out.  The  other 
reason  would  be,  I  wanted  to  get  a  real  owner's 
interest  in  the  business. 

The  Court:  I  think  that  was  gone  into  quite 
thoroughly  yesterday. 

Mr.  Davidson:  I  thought  there  might  be  some 
misunderstandings  because  of  the  cross-examination. 

Q.  (By  Mr.  Davidson)  :  Have  you  finished  your 
answer  ? 

A.  I  just  wanted  to  get  an  owner's  interest  in 
there,  so  that  I  would  have  a  decent  share  of  the 
profits  available  [129]  to  me,  if  any. 

Q.  Mr.  Scharpf,  have  you  i:>repared  a  financial 
statement  for  yourself  as  of  January  1,  1941  ? 

A.     Yes. 

Q.     Do  you  have  it?  A.     I  have  it  here. 

Q.     Will  you  give  it  to  me? 

A.     Surely.    (Hands  document  to  counsel.) 

Mr.  Davidson :  I  would  like  to  have  this  marked 
for  identification. 

The  Clerk:     Petitioner's  32  for  identification. 
(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  32  for  identification.) 
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Q.  (By  Mr.  Davidson) :  I  have  a  document 
marked  as  Petitioner's  32  for  identification.  Is  that 
your  financial  statement  as  of  January  1,  1941  ? 

A.     That  is  it. 

Q.     Did  you  prepare  that  personally? 

A.     Yes. 

Q.     Is  it  correct?  A.     Yes. 

Mr.  Davidson:     I  would  like  to  offer  it. 

Mr.  Pigg:     No  objection. 

The  Court:  It  will  be  admitted  as  Petitioner's 
32.  [130]  , 

(The  document  referred  to,  heretofore  marked 
-as  Petitioner's  Exhibit  No.  32  for  identification, 
was  received  in  evidence  as  Petitioner's  Exhibit 
No.  32.) 

Mr.  Davidson :     That  is  all. 

The  Court:     You  may  stand  aside. 

Mr.  Pigg:     Just  a  minute,  I  have  some  re-cross. 

The  Court :     Let  us  not  go  over  the  same  thing. 

Recross  Examination 
By  Mr.  Pigg: 

Q.  Mr.  Scharpf,  what  was  tlie  rate  of  interest 
paid  by  the  corporation  to  your  son,  George  L. 
Scharpf,  for  any  sums  borrowed  from  him?  ij 

A.  I  could  not  say  accurately.  I  think  it  was 
four  per  cent,  but  I  don't  know. 

Q.     Who  is  W.  L.  Scharpf? 

A.     That  is  my  younger  son. 

Q.     How  old  is  he? 

A.     He  is  thirty-one  now. 
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Q.  As  far  as  any  interest  paid  by  the  corpora- 
tion for  sums  borrowed,  would  the  interest  rate  be 
the  same? 

Mr.  Pigg:     That  is  all,  Your  Honor. 

The  Court:     You  may  stand  aside. 
(Witness  excused.) 

The  Court:     Call  the  next  witness. 

Mr.  Davidson :     I  will  call  Mr.  Rogers.  [131] 

Whereupon, 

JOHN  J.  ROGERS 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Davidson: 

Q.     Will  you  state  your  name? 

A.     John  J.  Rogers. 

Q.  Mr.  Rogers,  in  the  interest  of  shortening  the 
time,  most  of  the  matters  were  stipulated  to.  You 
were  and  are  a  president  of  the  Twin  Oaks  Com- 
pany at  Eugene?  A,     That's  right. 

Q.  And  you  became  interested  in  the  company 
in  1928?  A.     Yes. 

Q.  And  you  are  one  of  the  partners  in  the  Twin 
Oaks  Builders  Supply  Company?  A.     Yes. 

Q.  And  you  have  owned  and  still  own  some  473 
shares  of  the  capital  stock  of  the  Twin  Oaks  Com- 
pany, which  amounts  to  one  half  of  the  outstanding 
capital  stock  ?  A.     That  is  right. 
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Q.  Now,  Mr.  Rogers,  when  was  the  matter  of 
forming  a  partnership  to  carry  on  the  operations 
first  broached  to  you?  [132] 

A.  I  would  have  to,  of  course,  give  an  approxi- 
mate date,  because  I  cannot  remember  eight  or  ten 
years  back  very  accurately.  I  can  only  say  approxi- 
mately the  time. 

Q.     Yes,  we  understand. 

A.  The  incorporation  was  in  the  first  of  Janu- 
ary, 1941,  and  I  would  estimate  that  Mr.  Scharpf 
had  been  discussing  this  matter  with  me  for  fifteen 
or  eighteen  months. 

Q.     Did  the  suggestion  come  from  Mr.  Scharpf? 

A.     Absolutely. 

Q.  When  this  suggestion  was  first  made,  were 
you  agreeable  to  it?  A.     No  sir. 

Q.     And  what  were  your  objections? 

A.  They  were  the  same  always;  I  have  ])een  in 
business  for, — up  to  that  time  I  had  been  in  business 
for  almost  40  years,  and  entirely  in  a  corporation. 
And  I  am  not  a  lawyer,  l^ut  my  experience  liad  all 
been  with  corporations,  and  I  knew  something  about 
them  and  I  preferred  them.  I  knew  that  a  partner- 
ship had  unlimited  liability.  After  the  other  war, 
I  lost  practically  everything  I  had,  and  I  didn't 
want  to  jeopardize  what  I  had  in  1940  and  1941  by 
gomg  into  a  new  type  of  business  structure. 

Q.  You  did,  however,  consent  to  the  formation 
of  a  partnership? 

A.     After  a  long  negotiation.  [133] 
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Q.     Why  did  you  consent  to  it? 

A.  Because  of  my  high  respect  for  my  partner, 
and  because  of  the  knowledge  that  business  men 
either  get  along  together  or  they  do  not  get  along, 
and  in  such  cases,  they  do  not  succeed. 

Q.     Why  didn't  you  dissolve  the  corporation'? 

A.  I  felt  that  as  a  measure  of  safety,  in  the 
event  of  anything  happening  to  the  partnership, 
the  structure  of  the  corporation  would  still  be  left, 
and  we  could  start  on  again. 

Q.  What  was  Mr.  Scharpf 's  attitude  toward  dis- 
solving the  corporation? 

A.     He  wanted  to  dissolve  the  whole  thing. 

Q.     You  prevailed  then  on  that  point? 

A.     Yes. 

Q.  Now,  at  whose  suggestion  was  it  that  Mrs. 
Rogers  be  taken  into  the  partnership  ? 

A.  Well,  we  had  been  two  families  in  that  busi- 
ness up  to  1941,  the  Scharpf  family  and  the  Rogers 
family,  and  although  I  was  the  only  member  of  the 
corporation,  still  it  was  a  family  atfair  purely  and 
simply,  and  we  were  a  very  friendly  partnership; 
there  were  two  Scharpf s  and  one  Rogers,  and  I  felt 
that  the  balance  should  be  maintained.  Further- 
more, Mrs.  Rogers  had  some  money  that  she  would 
like  to  put  into  the  partnership,  and  I  could  see 
no  reason  why  she  should  not  [134]  do  it,  and  there 
was  no  objection  on  the  part  of  Mr.  and  Mrs. 
Scharpf  to  that  attitude,  and,  I  would  say,  briefly, 
that  was  the  reason. 
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The  Court :  Were  those  separate  funds  that  Mrs. 
Rogers  used,  which  went  into  the  business? 

The  Witness:  Judge,  every  i3enny  of  it  was 
hers.    She  had  more  if  it  had  been  wanted. 

Q.  (By  Mr.  Davidson)  :  Did  you  discuss  the 
matter  of  income  taxation  at  or  about  the  time  the 
partnership  was  formed  with  anyone? 

A.     Yes. 

Q.     With  whom  did  you  discuss  it? 

A.  May  I  elaborate  a  little  bit  on  my  answ^er, 
and  not  answer  by  just  "yes"  or  "no"? 

Q.     Yes. 

A.  We  had  not  been  making  any  money.  For  ten 
or  eleven  years,  we  had  three  or  four  years  where 
we  had  lost  during  the  dejDression,  and  our  average 
years  I  am  embarassed  to  tell  you  what  they  were 
prior  to  1941,  but  if  you  wish  me  to  tell  you,  I  will. 

Q.     What  were  they? 

A.  They  were  about  $1100  a  year  for  about 
eleven  years.  The  matter  of  taxes,  of  the  income, 
and  that  sort  of  thing,  that  was  not  a  matter  of 
consideration,  excepting  that,  as  a  j)art  of  this 
structure,  we  would  naturally  go  into  it.  [135]  When 
a  man  goes  into  a  new  type  of  business,  he  naturally 
discusses  the  tax  angles,  but  it  Avas  not  discussed 
with  the  idea  of  redu-cing  the  tax.  I  didn't  know 
whether  they  were  going  to  be  increased  or  de- 
creased; I  didn't  care,  because  our  profits  were  so 
small. 
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Q.  Do  you  know  about  the  removal  of  this  house 
from  the  McCormaek  property  that  Mr.  Scharpf 
testified  about  *? 

A.  Of  course  I  have  a  pretty  fair  memory,  but 
we  have  a  good  bookkeeper  and  the  books  have  been 
carried  quite  accurately,  or,  very  accurately,  I 
should  and  they  show  the  correct  details.  However, 
I  can  tell  you  a  lot  about  that.  I  am  quite  positive 
that  we  had  a  wrecker  take  out  the  doors  and  win- 
dows and  the  plumbing  fixtures  and  the  bathroom, 
and  I  think  the  wrecker  got  them  for  wrecking  it. 

Q.  Your  recollection  is  that  neither  the  partner- 
ship or  the  corporation,  paid  anything  for  it? 

A.  No,  I  don't  think  so.  I  would  say  that  is 
ninety  five  per  cent  correct.  It  may  be  a  hundred 
per  cent  correct;  I  think  it  is,  possibly. 

Q.  Do  you  remember  anything  about  the  rates 
of  rental  on  the  Orem  property? 

A.  Mr.  Scharpf  stated  that  accurately;  we  got 
$66.67.  I  remember  it,  because  it  ran  for  quite  a 
number  of  years,  and  that  is  the  way  it  was. 

Q.     Has  it  been  that  way  since  ?  [136] 

A.  There  has  been  no  change  since  the  old  build- 
ing was  bought. 

Mr.  Davidson:  That  is  all.  You  may  cross  ex- 
amine. 

The  Court:  What  about  the  rental  that  the 
parties  agreed  to  pay  the  corporation? 

The  Witness :     The  whole  rental  was  $250. 
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The  Court:  The  partnership  agreed  to  pay  that 
to  the  corporation? 

The  Witness:     Yes. 

The  Court:  Was  that  the  ordinary  or  usual 
rental  for  that  property? 

The  Witness :  May  I  tell  you,  that  for  ten  years 
the  State  Highway  Commission  has  had  drawings 
made  and  plans  perfected  to  put  a  highway  right 
through  our  structure,  our  plant,  not  onl}^  in  Eu- 
gene, but  in  Cottage  Grove,  Oregon,  also,  and  w^e, 
in  arriving  at  the  rentals,  to  the  very  best  that  hon- 
est men  could  do,  we  think  we  arrived  at  a  fair 
amount. 

The  Court:  And  what  percentage  would  that  be 
on  the  valuation  of  the  property? 

The  Witness:  Oh,  I  would  say, — I  would  say 
about  between  7  and  9  per  cent. 

The  Court :  The  rental  would  be  from  7  to  9  per 
cent  of  the  value  of  the  property? 

The  A¥itness:  Yes;  but  the  value  was  indeter- 
minable. 

The  Court:  But  the  way  you  regarded  the  prop- 
erty, [137]  it  was  from  7  to  9  per  cent  of  what  you 
considered  to  be  the  value  of  the  property? 

The  Witness:     Yes. 

The  Court :  And  you  considered  that  as  a  rea- 
sonable rental,  did  you? 

The  Court :  That  is  all  I  have.  Are  you  through 
with  the  direct  examination? 

Mr.  Davidson:     Yes,  I  am. 
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The  Court:     We  will  take  a  ten-minute  recess. 
(Whereupon  a  ten-minute  recess  was  taken.) 

Mr.  Davidson :  I  would  like  to  ask  a  couple  more 
questions,  if  the  Court  please. 

Q.  (By  Mr.  Davidson)  :  Mr.  Rogers,  during  the 
year  1941  and  subsequent  thereto,  the  building  ma- 
terials business  has  been  operated  at  Junction  City 
and  Eugene;  is  that  right?  A.     That  is  right. 

Q.  About  what  proportion  of  sales  are  made  in 
each  of  those  two  places  ? 

A.  Well,  about  one  tenth  of  the  total  is  made  at 
Junction  City. 

Q.     And  the  balance  at  Eugene? 

A.     That  is  right. 

Q.  When  did  the  corporation  acquire  the  Cot- 
tage Grove  property?  [138] 

A.     In  1929,  I  think. 

Q.     And  how  much  did  it  cost? 

A.  It  cost  approximately  eight  or  nine  thousand 
dollars. 

Q.  What  was  that  property?  Was  that  a  going 
retail  lumber  yard  at  the  time  you  bought  it? 

A.     Yes. 

Q.  And  did  the  Twin  Oaks  Builders  Supply 
Company,  a  corporation,  continue  in  business  there  ? 

A.     For  ten  years. 

Q.     When  did  you  quit? 

A.  Not  ten  years,  we  operated  there  for  about 
eight  years. 

Q.     When  did  you  quit  the  business  there? 
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A.     1937. 

Q.  What  was  the  status  of  that  property  when 
you  quit  the  business  in  1937,  and  up  to  1940 1 

A.     It  was  non-productive. 

Q.  Has  it  been  operated  as  a  yard  since  that 
time?  A.     No  sir. 

Q.  And  what  has  been  done  to  the  property 
now? 

A.  Well,  it  was  a  big  shell  of  a  warehouse,  and 
it  w^as  strongly  built,  and  in  the  course  of  time  it 
became  useful  and  used  by  various  people  living 
down  there  for  storage  of  automobiles  and  farm  im- 
plements, and  things  of  that  kind. 

Q.  Now,  what  was  the  cost  of  the  Junction  City 
property  [139]  owned  by  the  corporation  as  of  Jan- 
uary 1,  1941? 

A.  I  think  I  can  l)e  quite  accurate  about  that. 
We  rented  a  restaurant  in  the  store,  in  the  stern, 
and  about  two  or  three  lots  in  the  back;  and  the 
lots  in  the  back  and  the  small  sheds,  they  were 
about, — I  would  say  the  cost  was  around  $2500. 

Q.  And  that  $2500  was  the  only  investment  that 
the   corporation  had  in  Junction   City? 

A.     Yes. 

Q.  Did  the  partnership  take  over  the  lease  on 
the  rented  property?  A.     Yes. 

Q.     And  that  was  owned  by  strangers? 

A.    Yes. 

Mr.  Davidson:     That's  all. 

The  Court:     Proceed  with  the  -cross  examination. 
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Cross-Examination 
By  Mr.  Pigg : 

Q.  Mr.  Rogers,  as  I  understood  you,  you  mean 
that  the  business,  as  such,  was  discontinued  at  Cot- 
tage Grove  in  19371  A.     That's  right. 

Q.  And  since  that  time  the  property  has  been 
used  for  a  yard,  as  a  facility  of  business  in  gen- 
eral,— a  storage  yard? 

A.  Well,  it  has  been  a  shed  there,  but  it  has  been 
non-productive  of  revenue.   [140] 

Q.  When  you  say  non-productive,  is  that  be- 
cause you  made  no  sales  from  there? 

A.  I  mean  just  like  a  building  over  here  that 
stands  idle,  producing  no  revenue. 

Q.     But  you  store  lumber  over  there,  or  did? 

A.     No  sir. 

Q.     You  didn't  use  it  as  a  storage  facility? 

A.  It  is  about  22  miles,  Mr.  Pigg,  from  Eugene ; 
it  is  an  impractical  distance  to  store  materials  and 
carry  them  back  and  forth.  We  have  wished  a  thou- 
sand times  it  was  a  lot  nearer  so  that  we  could 
use  it. 

Q.  It  was  not  any  use  of  or  any  facility  of  the 
business  whatsoever,  and  has  not  been  since  Jan- 
uary 1,  1941? 

A.  I  was  not  quite  as  accurate  as  that.  I  gave 
Mr.  Hyde  a  memorandum  showing  the  income  from 
the  warehouse,  and  it  did  include  a  few  hundred 
dollars  in  1940;  yes,  I  think  that  is  right. 

Q.     These  people  are  residents  of  Cottage  Grove 


148  Twin  Oaks  Company  vs. 

(Testimony  of  John  J.  Rogers.) 
who  use  it  for  storage  purposes,  as  you  mentioned, 
and  they  pay  you  rentals  for  the  use  of  it,  do  they 
not  ?  A.     Yes. 

Q.  As  concerns  the  rentals  paid  by  the  partner- 
ship to  the  corporation  under  the  lease  agreement, 
I  believe  you  said  you  figured  that  was  from  7  to 
9  per  cent  of  what  you  regard  as  the  value  of  the 
property?  [141]  A.     Yes. 

Q.  Was  that  before  or  after  taxes  and  depreci- 
ation ? 

A.  Well,  I  didn't  figure  it  as  accurately  as  that; 
I  did  not  figure  it  that  way. 

Q.  Under  the  lease  agreement,  the  corporation 
is  required  to  pay  the  taxes,  is  it  not? 

A.     I  think  so.  Will  you  ask  that  question  again? 

Mr.  Pigg:  Will  you  read  the  question,  Mr.  Re- 
porter. 

(Whereupon   the   above    question   was    read 
aloud  by  the  reporter  as  above  recorded.) 

A.     Yes. 

Q.     What  is  the  answer?  A.     Yes. 

Q.  (By  Mr.  Pigg)  :  And  the  obligation  of  the 
lessee  was  to  return  the  property  or  surrender  the 
property  upon  the  termination  of  leasehold  in  as 
good  a  condition  as  received,  subject  to  ordinary 
depreciation  and  wear  and  tear;  is  that  correct? 

A.     I  think  so. 

Q.  Mr.  Rogers,  do  you  happen  to  know  the  rate 
of  interest  that  was  paid  by  the  corporation  and 
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written  off  in  a  sum  loaned  the  corporation  by  the 

sons  and  children  of  Mr.  and  Mrs.  Scharpf  % 

A.  Those  notes  run  back  quite  a  while.  I  am 
guessing  but  I  would  say  they  are  about  four  per 
cent ;  maybe  four  or  [142]  five  per  cent. 

Q.  In  the  conduct  of  your  business,  and  from 
your  business  experience  in  general  over  the  period 
of  years  that  you  have  described,  did  you  ever  have 
occasion  to  negotiate  commercial  loans  with  the 
Ijanks   and   other  financial   institutions? 

A.     Yes. 

Q.  Are  you  familiar  with  the  prevailing  interest 
rate  in  Eugene  on  commercial  loans  from  banking 
institutions  ? 

A.  Well,  we  don't  borrow  much  money.  We  oc- 
casionally do,  but  when  w^e  do  the  banks  are  good 
customers  of  ours  and  w^hen  w^e  want  some  money 
we  sign  the  note  and  observe  the  rates.  We  do  not 
dicker  for  the  rates. 

Q.  What  rates  of  interest  do  you  pay  in  those 
instances,  as  a  rule?  A.     About  five  per  cent. 

Q.     As  high  as  six  per  cent  sometimes? 

A.     Yes. 

Q.     On  commercial  loans? 

A.  Yes;  in  some  years  it  has  been  as  high  as 
eight  or  ten;  sometimes  six  and  sometimes  five. 

Q.  Commercial  loans  are  generally  unsecured 
loans,  are  they  not?  A.     Yes. 

Q.  Speaking  of  January,  1941,  what  would  have 
been,  [143]  according  to  your  business  experience, 
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the  jDrobable  prevailing  interest  rate  on  commercial 

loans  at  that  time  ? 

A.  Mr.  Pigg,  I  would  like  to  on  record,  but  I 
cannot;  it  would  be  an  inaccurate  answer,  and  you 
want  a  positive  answer. 

Q.     You  don't  know"? 

A.     Now  I  would  not  say,  sir. 

Q.  The  small  profits  that  you  mentioned  as  hav- 
ing been  earned  by  the  corporation, — net  profits, — 
in  the  earlier  years,  or  prior  to  1941,  I  think  you 
related  your  answer  to  that, — was  that  before  or 
after  the  payment  of  officers'  salaries'? 

A.     That  was  net. 

Q.    After  payment  of  salaries'?  A.     Yes. 

Q.  So  far  as  the  taxation  aspect  of  the  transac- 
tion made  in  January  1941  was  concerned,  with 
whom  were  those  matters  discussed,  if  at  alH 

A.  Well,  it  was  talked  back  and  forth.  I  was 
entirely  hostile  to  the  idea,  and  the  matter  of  dodg- 
ing taxes  was  not  part  of  my  mental  thought.  Taxes 
are  a  part  of  a  business  man's  thoughts,  these  days, 
and  they  were,  of  course,  discussed  by  my  partner, 
Mr.  Scharpf  and  b.y  myself,  and  I  know  I  must 
have  mentioned  that  to  Mr.  Collins  with  the  idea 
of  finding  out  what  the  situation  was.  As  I  say,  we 
had  made  no  money,  and  taxes  were  of  no  vital  con- 
cern, and  I  wanted  to  be  sure  [144]  that  the  part- 
nership arrangement  created  no  increase  in  taxes, 
that  is,  to  the  partners;  and  he  shared  my  thought. 
I  presume  I  should  have  known  that,  I  am  frank  to 
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admit  that  that  is  a  statement  that  I  made  to  him. 
I  discussed  with  Mr.  Bryson,  in  a  non  technical 
way.  I  discussed  it  with  husiness  friends,  that  is, 
not  necessarily  taxes,  but  I  discussed  the  change. 

Q.  Did  Mr.  Collins  advise  you  of  the  tax  asi:>ects 
of  the  situation? 

A.  He  told  me  I  think, — Mr.  Pigg,  you  are  ask- 
ing me  questions  that  are  eight  years  old. 

Q.     I  realize  that,  but  we  cannot  control  that. 

A.  My  memory  is  not  one  hundred  per  cent  and 
I  want  to  be  truthful.  He  told  me  that  the  taxes 
would  not  be  raised.  It  was  to  that  effect. 

Q.  Does  your  memory  serve  you  sufficiently  so 
that  you  can  tell  me  whether  or  not  the  tax  aspect, 
according  to  the  information  given  you  would  op- 
erate to  reduce  the  matter  of  the  overall  tax? 

A.  I  would  say  that  he  possibly  may  have  dis- 
cussed that. 

The  Court:  Was  the  testimony  of  the  change 
from  the  corporation  to  the  partnei'ship  that  it 
was  for  the  consideration  of  reducing  taxes;  was 
that  any  part  of  your  thought? 

The  Witness:  No  sir.  My  reason  for  changing 
to  the  i)artnership  was  for  cooperation  and  team- 
work with  a  man  [145]  I  have  worked  with  for 
fifteen  years,  who  wished  that,  who  had  been  con- 
ducting the  sales  department. 

Q.  (By  Mr.  Pigg)  :  Mr.  Rogers,  prior  to  1941, 
the  Twin  Oaks  Bnilders  Supply  Company  had  had 
controversies  with  the  Department,  or  the  Bureau 
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of  Internal  Revenue  on  tax  matters,  had  it  not?  I 
will  relate  it  to  another  matter,  so  far  as  taxes  for 
officers  salaries  are  concerned?  Does  that  refresh 
your  memory? 

A.  I  think  there  was  some  controversy;  I  think 
there  was  some  controversy  as  to  the  salaries  we 
were  allowing  ourselves. 

Q.  Concerning  the  amount  that  Mrs.  Rogers  put 
into  the  business  in  1941  and  the  amount  that  she 
actually  put  up  in  cash,  that  was  $500,  wasn't  it? 

A.     She  put  up  $2000. 
'  Q.     How  did  she  put  up  the  $2000? 

A.  Well,  as  I  recall  it,  the  Twin  Oaks  Company, 
the  corporation,  was  owing  her  $1500.  We  had 
agreed  among  the  group  that  $8000  was  an  ade- 
quate amount  for  refinancing.  Our  average  bor- 
rowings had  been  about  $6500  in  the  previous  four 
or  five  years,  so  we  figured  $8000  was  an  adequate 
amount.  She  had  the  $1500  available  from  the  cor- 
poration. My  sons  have  funds  left  them  by  their 
grandparents,  and  she  turned  to  Bob  and  borrowed 
by  a  note,  which  she  signed  and  he  [146]  accepted, 
and  which  has  since  been  paid;  and  I  think  it  can 
be  produced.  That  was  with  respect  to  the  $1500. 
And  she  had  not  only  that  five  hundred  dollars 
that  she  could  draw  upon,  but  she  had  other  assets, 
too. 

Q.  Under  the  arrangement,  as  it  was  actualh^ 
consummated,  it  was  only  necessary  for  her  to  put 
up  $500  cash? 


Commissioner  of  Internal  Revenue  153 

(Testimony  of  John  J.  Rogers.) 

A.     In  addition  to  what  the  corporation  owed  her. 

Q.  And  that  only  represented  an  indebtedness  to 
the  corporation  in  the  sum  of  $1500. 

A.  It  was  as  good  a  note  as  w^as  ever  written; 
it  was  due  and  payable. 

Q.  And  after  the  partnership  transaction,  the 
corporation  owed  no  longer  the  $1500  under  the  ar- 
rangement that  she  made?  A.     That  is  right. 

Q.  The  note,  the  $1500,  so  far  as  that  was  con- 
cerned, that  went  into  the  partnership  business? 

A.  Oh,  yes;  that  is  a  technical  point.  The  cor- 
poration paid  her  the  $1500. 

Q.     How  did  it  pay  her  the  $1500  ? 

A.  I  suppose  in  the  normal  way.  I  have  not  the 
books,  but  I  suppose  it  was  paid  by  a  check. 

Q.  Mr.  Rogers,  assuming  that  Petitioner's  9, 
which  is  the  minutes  of  the  special  meeting  of  the 
board  of  directors  of  the  Twin  Oaks  Builders  Sup- 
ply Company,  dated  January  2,  1941,  [147]  dis- 
closes, as  a  fact,  that  as  to  Mrs.  Rogers  there  was 
a  can<3ellation  of  an  indebtedness  owing  by  the  cor- 
poration to  Mrs.  Rogers  to  the  extent  of  $1500. 
Would  you  say  that  is  a  correct  statement  of  the 
transaction  % 

A.     I  would  not  dispute  those  minutes. 

Q.  Is  that  your  miderstanding  as  to  what  ac- 
tually happened? 

A.  If  you  had  met  me  on  the  street  and  asked 
me  how  the  transaction  was  made,  I  would  have 
told  you  that  I  presumed  the  corporation  paid  Mrs. 
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Rogers  $1500  with  a  check,  and  that  she  took  that 
check,  and  deposited  it  in  the  bank,  and  added  $500 
which  she  got  from  her  son,  which  would  make 
$2000,  and  then  turned  that  over  to  the  partner- 
ship. 

Q.     If  the  records  show  otherwise  ? 

A.  Whatever  is  honest  and  is  a  fact,  of  course 
that  would  prevail. 

Q.  Do  you  know  at  whose  suggestion  it  was  that 
the  capital  contributions  to  the  partnership  were 
handled  in  that  manner  as  they  actually  were  ?  Who 
made  the  suggestion  that  the  matter  be  handled  in 
that  way? 

A.     Explain  what  you  mean,  please. 

Q.  I  mean,  that,  according  to  the  exhibits  and 
the  evidence  of  record,  $7500  of  the  $8000  that  you 
mentioned  represented  cancellations  of  indebtedness 
owing  by  the  corporation  to  the  several  parties. 

A.     That's  right. 

Q.     And  the  remaining  $500, — 

Mr.  Davidson :  In  the  interest  of  the  economy  of 
time,  I  am  going  to  object.  This  matter  is  absolutely 
immaterial  as  to  how^  that  was  put  in  or  just  what 
was  done,  whetlier  it  was  done  by  che-ck  or  not. 

The  Court:  Well,  I  think  it  is  all  right  to  go 
ahead  and  prove  all  the  facts  surrounding  it.  I  will 
overrule  the  objection. 

Q.  (By  Mr.  Pigg)  :  And  the  remaining  $500 
was  a  cash  contribution  paid  by  Mrs.  Rogers.  Now, 
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at  whose  suggestion,  or  upon  whose  advice,  if  any-, 
one's  was  the  transaction  carried  out  or  consum- 
mated in  that  manner? 

A.  Well,  we  were  going  into  a  new  deal,  and  we 
needed  a  little  more  capital,  apparently.  We  needed 
$8000,  and  I  presume  Mr.  Scharpf  and  I  talked 
that  over,  and  we  probably  discussed  it  with  Mr. 
Bryson,  and  we  probably  discussed  that  with  Mr. 
Collins.  I  am  quite  sure  that  we  did. 

The  Court :  Each  of  you  had  a  $2000  interest  in 
the  partnership,  equally? 

The  Witness:     That  is  right. 

Mr.  Pigg:  I  don't  recall,  Mr.  Eogers,  whether 
you  stated  at  whose  suggestion  it  was  that  Mrs. 
Rogers  was  brought  into  the  partnership?  [149] 

A.     I  think  I  probably  made  that  suggestion. 

Q.     What  was  the  purpose  of  bringing  her  into  it  ? 

A.  AVell,  there  were  two  Scharpfs,  Mr.  and  Mrs. 
Scharpf,  and  in  the  event  of  a  vote  we  wanted  equal 
representation  on  the  Rogers  family.  I  wanted  her 
more  intimate  familiarity  with  the  business. 

Q.  The  business,  I  believe  you  said,  in  substance, 
was  more  or  less  of  a  family  affair  or  a  two-family 
affair  in  the  beginning,  prior  to  this  transaction  in 
January  1941?  A.     That  is  right. 

Mr.  Pigg :     That  is  all  I  have.  Your  Honor. 

The  Court :     Are  there  any  further  questions  ? 

Mr.  Davidson :     Just  a  question  or  two. 
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Redirect  Examination 
By  Mr.  Davidson: 

Q.  Mr.  Rogers,  so  far  as  the  indebtedness  to 
Mrs.  Rogers  was  concerned,  was  that  a  bona  fide 
indebtedness  of  the  corporation. 

A.     One  hmidred  per  cent. 

Q.     Whose  f mids  did  she  loan  to  the  corporation  ? 

A=     She  loaned  her  own  funds. 

Mr.  Davidson:     That's  all. 

Mr.  Pigg:     No  further  question. 

The  Court:     You  may  stand  aside. 
(Witness  excused.)   [150] 

The  Court:     Call  your  next  witness. 

Mr.  Davidson :     Mrs.  Scharpf . 

Whereupon, 

EVA  M.  SCHARPF 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Davidson: 

Q.     Will  you  state  your  name*? 

A.     Eva  M.  Scharpf. 

Q.  Mrs.  Scharpf,  you  are  the  wife  of  Louis  C. 
Scharpf^  A.     Yes. 

Q.  And  you  are  a  stockholder  of  the  Twin  Oaks 
Company,  the  Petitioner  herein?  A.     Yes. 
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Q.  And  also  an  equal  partner  in  the  Twin  Oaks 
Builders  Supply  Company,  the  partnership? 

A.     Yes. 

Q.  According  to  Petitioner's  Exhibit  18,  which 
is  in  evidence,  you  were,  on  January  1,  1941,  the 
owner  of  437.7  shares  of  the  capital  stock  of  the 
Twin  Oaks  Company;  is  that  substantially  correct? 

A.     It  is. 

Q.  And  did  you  purchase  those  shares  of  stock 
w^ith  [151]  your  own  funds?  A.     Yes. 

Q.     And  what  was  the  source  of  your  funds'? 

A.     I  inherited  them. 

Q.     From  whom?  A.     My  father. 

Q.     What  was  his  name? 

A.     George  P.  Fanning. 

Q.     When  did  he  die?  A.     1923. 

Q.  Approximately  what  was  the  net  amount  of 
your  inheritance? 

A.     It  was  between  $45,000  and  $50,000. 

Q.  Well  now,  you  were  a  party  to  the  partner- 
ship agreement  which  was  executed  in  January, 
1941,  between  the  Twin  Oaks  Company,  the  corpo- 
ration, and  the  Twin  Oaks  Builders  Supply  Com- 
pany, the  partnership?  A.     Yes. 

Q.     Did  you  enter  into  that  voluntarily? 

A.     Yes. 

Q.     You  understood  what  was  done? 

A.     Yes. 

Q.  You  understood  that  you  were  becoming  lia- 
ble as  a  xjartner  from  then  on? 

A.     Yes.  [152] 
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Q.  And  you  were  aware  of  the  fact  that  Mr. 
Scharj^f  would  then  have  one  fourth  interest  in  the 
partnership  ?  A.     Yes. 

Q.  Have  you  23repared  a  personal  financial  state- 
ment as  of  January  1,  1941  ?  A.     Yes. 

Q.     Do  you  have  it?  A.    Yes. 

Q.     May  I  have  it? 

A.     Sureh^  (hands  document  to  counsel). 

Mr.  Davidson:  I  will  ask  that  that  be  marked 
for  identification  with  the  next  exhibit  number  in 
order. 

The  Clerk:     Petitioner's  33. 

(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  33  for  identification.) 

Q.  (By  Mr.  Davidson) :  I  hand  you  here  a 
document  marked  as  Petitioner's  33  for  identifica- 
tion; will  you  say  what  that  is? 

A.  That  is  a  fuiancial  statement  of  Eva  M. 
Scharj^f  as  of  January  1,  1941. 

Mr.  Davidson :     I  will  offer  in  evidence. 

The  Court:     Is  there  any  objection? 

Mr.  Pigg:     No  objection. 

The  Court:  It  will  be  admitted  in  evidence  and 
marked  as  Petitioner's  33.  [153] 

(The  document  I'ef erred  to,  heretofore  marked 
as  Petitioner's  Exhibit  No.  33  for  identification, 
was  received  in  evidence  as  Petitioner's  Exhibit 
No.  33.) 

Mr.   Davidson:     I  would  also  like  to  have  this 
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marked    for    identification   with    the    next    exhibit 

number. 

The  Clerk:     Petitioner's  34. 

(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  34  for  identification.) 

Mr.  Davidson:  I  offer  at  this  time  as  Peti- 
tioner's 34,  a  duly  and  properly  certified  certificate 
of  the  probate  record  in  the  matter  of  the  estate  of 
George  P.  Fanning. 

The  Court:     Who  was  Mr.  Fanning? 
Mr.    Davidson:     He    was    the    father    of    Mrs. 
Scharpf,  who  is  testifying. 

Mr.  Pigg:  No  objection.  As  I  understand  it,  it 
is  only  collaborative. 

The  Court:  It  will  be  admitted  and  marked  as 
Petitioner's  34. 

(The  document  referred  to,  heretofore  marked 
as  Petitioner's  Exhibit  34  for  identification,  was 
received   in   evidence   as   Petitioner's   Exhibit 
No.  34.) 
Mr.  Davidson:     That  is  all  for  me. 

Cross-Examination 
By  Mr.  Pigg: 

Q.  Mrs.  Scharpf,  concerning  the  partnershi]) 
agreement  [154]  that  you  signed  on  January  1941, 
and  your  understanding  of  it  as  you  have  explained 
it  here,  what  is  the  fact  as  concerns  your  family 
relationships  between  your  husband  and  yourself 
as  to  the  family  investment  in  the  Twin  Oaks  busi- 
ness before  January  1941,  as  compared  thereafter. 
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A.  Well,  I  had  most  of  the  stock  in  the  corpora- 
tion, and  then  in  the  firm, — in  the  partnership, 

The  Court:     Speak  a  little  louder. 

The  Witness:  I  had  most  of  the  shares  in  the 
corporation,  and  then  when  they  formed  the  part- 
nership Mr.  Scharpf  felt  it  was  not  any  more  than 
right  that  I  ought  to  go  in  as  a  partner,  having  had 
so  many  shares  in  the  corporation. 

Q.  You  went  in  in  that  manner  at  the  suggestion 
and  request  of  your  husband?  A.     Yes. 

Q.  And  you  understood  at  that  time  that,  under 
the  partnership  arrangement,  he  was  to  receive  one 
fourth  of  the  total  earnings  as  compared  Avith  or  as 
distinguished  from  the  dividends  on  the  number  of 
shares  that  he  held  in  the  corporation? 

A.     Yes. 

Q.  Did  you  regard  the  investment  in  the  busi- 
ness of  the  Twin  Oaks  Company,  or  the  Twin  Oaks 
Builders  Supply  Company,  so  far  as  you  and  your 
husband  were  concerned,  as  a  family  unit,  any  dif- 
ferently after  1941  than  you  did  before.  [155] 

A.  When  I  held  the  shares  in  the  corporation  I 
had  nothing  to  do  with  it,  only  I  had  the  shares  in 
there.  When  we  formed  the  partnership,  then  I  had 
a  little  more  to  do  witli  it. 

Q.     What  more  did  you  have  to  do  with  it? 

A.  Well,  I  signed  the  checks,  and  went  down 
and  wrote  up  the  accounts  receivable,  and  became 
familiar  with  the  business. 

Q.     And  that  is  about  all?  A.     Yes. 
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Q.  Did  you,  in  consideration  of  that  and  in  re- 
turn for  that,  under  the  terms  of  the  partnership 
agreement,  give  up  an  interest  or  a  part  of  your 
interest  to  your  husband;  didn't  you? 

A.     What  do  you  mean,  I  gave  up? 

Q.  Strike  the  question.  Insofar  as  you  are  con- 
cerned, mider  the  partnership  arrangement,  did  you 
consider  that  you  had  as  much  of  an  interest  in  the 
business  after  1941  as  you  had  prior  to  that  time? 

A.     I  had  a  more  active  interest  in  it. 

Q.  Mrs.  Scharpf,  I  hand  you  Petitioner's  Ex- 
hibit 21.  That  is  the  letter  of  notification  to  the 
First  National  Bank  of  Eugene,  which  is  in  evidence 
in  this  case,  and  which  relates  to  the  authorization 
of  the  partners  to  borrow  money  from  the  bank. 
Isn't  that  correct?  [156]  A.     Yes. 

Q.  Did  you  ever  at  any  time  after  the  date  of 
that  instrument  exercise  any  of  the  authority  de- 
scribed or  referred  to  therein,  by  borrowing  from 
the  bank  for  business  purposes? 

A.  I  think  I  signed  notes,  if  that  is  what  you 
mean. 

The  Court :     What  is  the  answer  ? 

The  Witness:  I  think  I  signed  notes,  if  that  is 
what  you  mean.  I  signed  anything  that  had  to  be 
signed  by  myself.    Who  else  signed  the  notes? 

A.     Mr.  Rogers,  Mr.  Scharpf,  and  Mrs.  Rogers. 

Q.  Is  it  your  recollection  that  any  sums  were 
actually  borrowed  by  the  partnership  for  which 
notes  were  given  after  1941?  A.     Yes. 
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Q.  And  to  the  extent  that  that  occurred,  it  was 
handled  in  the  way  that  you  have  described? 

A.    Yes. 

Q.  Mrs.  Scharpf,  am  I  correct  in  my  understand- 
ing of  the  purport  or  the  effect  of  your  testimony, 
that  as  far  as  you  are  concerned,  you  did  not  con- 
sider or  regard  yourself  as  having  given  up  or  sur- 
rendered anything  to  your  husband  as  a  result  of 
any  interest  that  your  husband  acquired  as  a  result 
of  the  partnership  arrangement?  A.     No,  sir. 

Mr.  Pigg:     That's  all.  [157] 

Mr.  Davidson:     That's  all. 

The  Court:     You  may  stand  aside. 
(Witness  excused.) 

The  Court:     Call  the  next  witness. 

Mr.  Davidson:     I  will  call  Mr.  Rodman. 

Whereupon, 

JAMES  A.  RODMAN 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Davidson : 

Q.     What  is  your  name"? 


A 

Q 

A 

Q 


James  A.  Rodman. 

What  is  youi*  business  or  occupation? 

Real  estate  business. 

At  what  point?  A.     Eugene,   Oregon. 
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Q.  How  long  have  you  been  in  the  real  estate 
business  there?  A.     13  years. 

Q.  During  your  experience  there  have  you  han- 
dled the  sale  of  or  the  rental  of  business  properties 
in  Eugene  %  A.     Yes. 

Q.     To  a  large  extent?  [158] 

A.  Well,  I  have  handled  them  as  a  broker,  and 
I  have  also  bought  and  sold  property. 

Q.  Are  you  familiar  with  the  values  and  rental 
rates  of  lousiness  property  in  Eugene,  as  of  January 
1,  1941  ?  A.     Yes. 

Q.  Are  you  familiar  with  the  Eugene  property 
of  the  Twin  Oaks  Builders  Supply  Company  as 
existed  on  January  1,  1941? 

A.     Pretty  much,  so,  yes. 

Q.  What  would  you  say,  based  on  your  experi- 
ence, would  you  consider  to  be  a  fair  monthly  rental 
for  that  i3roperty  as  of  January  1,  1941? 

A.  I  would  have  to  base  that  on  the  general 
picture,  because  I  know  of  no  comparable  site  that 
was  leased  or  sold  in  1941. 

Q.  Do  you  think  you  could  base  it  on  your  gen- 
eral knowledge  ?  A.     I  think  so. 

Q.     What  would  that  be. 

A.     I  would  say  $150  a  month,  or  at  the  top,  $175. 

Q.     Is  that  the  property  at  Eugene? 

A.     Yes. 

Q.     Is  that  a  general  business  property? 

A.     What  do  vou  mean? 
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Q.  Perhaps  I  should  say  a  general  purpose  prop- 
erty, as  [159]  a  business  property? 

A.     No,  sir. 

Q.  Is  it  adaptable  for  anything  but  a  lumber 
yard  ? 

A.  I  would  say  that  the  highest  and  best  pur- 
pose is  the  lumber  business. 

Q.  Are  you  familiar  with  the  property  occupied 
by  the  Long-Bell  Lumber  Company  in  Eugene? 

A.  I  have  never  been  in  the  interior.  I  pass  it 
every  day  and  I  have  passed  it  every  day  for  years. 
I  live  out  beyond  there. 

Q.  What  would  you  say,  in  general  as  to  the 
rental  value  of  that  property  as  it  existed  in  1943 
or  1944,  and  how  it  compares  with  the  rental  value 
of  the  Twin  Oaks  Property  as  it  existed  in  1941  ? 

Mr.  Pigg:  I  object,  Your  Honor,  because  the 
witness  has  already  said  he  is  not  familiar  with  the 
Long-Bell  property. 

The  Court :  If  he  knows.  Do  you  know  what  the 
value  3vas  ? 

The  Witness:  I  would  say,  from  an  exterior  in- 
spection  

The  Court:  Can  you  tell  us  or  can  you  judge 
its  rental  value  from  what  you  saw? 

The  Witness :     Well,  I  think  so. 

The  Court:  Answer  the  question,  then,  if  you 
know.  [160] 

Q.  (By  Mr.  Davidson)  :  We  want  to  know  how 
they  compare? 
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A.  I  would  say  that  the  other  property,  the  Mc- 
Donald property,  would  have  a  rental  value  of  fifty 
per  cent  more  than  the  Twin  Oaks. 

Q.  By  the  McDonald  property,  you  mean  the 
property  now  occupied  by  the  Long-Bell  Lumber 
Company,  formerly  occupied  by  the  McDonald 
brothers  *?  A.     Yes. 

The  Court:  The  witness  who  testified  yesterday 
was  from  the  Long-Bell  Company? 

Mr.  Davidson:     Yes. 

The  Court:  And  that  is  the  property  that  you 
are  comparing  it  with? 

Mr.  Davidson:     Yes. 

The  Court:     Is  there  anything  further? 

Mr.  Davidson:     That  is  all  on  direct. 

The  Court:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Pigg: 

Q.     Mr.  Rodman,  how  long  did  you  say  you  had 
been   familiar   with   the    Twin    Oaks   property   in  * 
Eugene  ? 

A.  Well,  I  have  been  familiar  with  it  for  about 
15  years;  ever  since  I  have  lived  in  Eugene. 

Q.  Can  you  testify  as  to  any  familiarity  with 
any  of  the  Twin  Oaks  properties  in  Junction  City? 

A.     No,  sir. 

Q.     The  same  is  true  with  Cottage  Grove? 

A.  Well,  I  do  know  something  about  the  Cottage 
Grove  property.  I  had  another  real  estate  office  at 
Cottage  Grove.  Mv  son  was  in  charge  of  the  opera- 
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tion  in  Cottage  Grove,  and  the  building  down  there 
was  pointed  out  to  me,  which  was  a  large  building 
which  they  tried  for  two  or  three  years  to  rent, 
through  my  office,  but  my  son  was  unable  to  rent  it. 

Q.     Were  you  in  the  court  room  this  morning? 

A.    Yes. 

Q.     When  Mr.  Rogers  testified?  A.     Yes. 

Q.  You  did  hear  Mr.  Rogers  testify  that  the 
property  that  they  ow^ned  in  Cottage  Grove  was 
rented  by  various  residents  down  there  for  storage 
purposes,  didn't  you?  A.     Yes. 

Q.  I  believe  you  said,  that  in  your  opinion,  about 
$150  was  the  top  or  high  rental  value  or  fair  rental 
for  the  Eugene  property? 

A.  I  said  I  thought  $150  would  be  a  fair  rental, 
with  a  maximum  of  $175. 

Q.  That  is  a  maxinmm  of  $175,  the  Eugene 
property  ? 

A.  Yes,  that  is  right.  You  are  speaking  as  of 
1941  ? 

Q.     1941,  January  1,  1941. 

A.     That  is  right.  [162] 

Q.  Aside  from  your  general  familiarity  with 
the  property  as  you  have  described  it,  when,  if 
ever  did  you  make  a  detailed  or  personal  inspec- 
tion or  examination  of  the  properties  for  the  pur- 
pose of  arriving  at  your  opinion  as  to  rental  value? 

A.  My  visits  there,  generally  speaking,  have 
been  for  l)usiness,  that  is,  to  buy,  i^urchase  retail  in 
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the  yard,  and  my  visits  have  made  me  quite  familiar 

with  the  property. 

Q.  You  didn't  go  in  there  on  those  o<!easions 
with  any  purpose  in  mind  of  reaching  a  conclusion 
as  to  a  fair  rental  value  of  the  property,  did  you'^ 

A.  No,  I  was  never  employed  for  that  purpose. 
A  man  in  my  office  has  made  an  approximation  of 
the — an  appraisement  of  the  ground  there,  but  I 
didn't  pay  any  attention  to  what  the  appraisement 
was. 

Q.  So  you  have  never  made  a  special  study  or 
examination  to  examine  into  the  several  factors 
that  would  be  material  to  determine  the  fair  rental 
value  of  the  properties  on  that  date,  have  you? 

A.  My  knowledge  of  the  property  was  sufficient 
to  make  a  decent  estimate  on  what  the  rentals  were 
on  that  property  in  1941.  I  have  been  acquainted 
with  the  ]3roperties  all  over  town. 

A.  You  said,  I  believe,  it  was  not  a  general  pur- 
pose property,  but  that  its  highest  use  or  value  ^vas 
as  a  lumber  [163]  yard  or  business. 

A.  That  is  right.  A  good  part  of  the  buildings 
are  buildings  for  purely  piling  of  lumber,  and  noth- 
ing else. 

Q.  ^  Of  course,  that  was  the  purpose  for  which  the 
Twin  Oaks  Company  owned  or  possessed  the  prop- 
erty, is  that  not  correct  f  A.     I  presume  so. 

Q.  And  according  to  your  testimony  then,  they 
were  devoting  the  property  to  its  most  useful  pui-- 
pose  and  advantageous  purpose? 
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A.  I  would  think  it  was  used  to  its  most  useful 
purpose,  yes. 

Q.  As  a  facility  for  the  type  or  character  of 
business  that  was  being  carried  on  by  the  Twin 
Oaks  Company,  do  you  know  of  any  property  in 
Eugene  that  would  have  been  superior  property  for 
the  same  purpose? 

A.  Up  until  the  highway  crossed  there,  until 
they  were  in  anticipation,  those  were  probably  the 
ideal  spots  for  lumber  yards,  the  McDonald  Lumber 
Company  and  the  Twin  Oaks  Company  and  three 
or  four  of  them  in  a  row — until  that  matter  was 
injected  into  the  picture,  the  cutting  of  the  high- 
way into  the  property,  I  think  they  were  excellent 
locations  for  that  business. 

Q.  What  did  you  know  as  to  any  matter  or  pos- 
sibility of  cutting  a  new  highway  through,  which 
would  affect  the  value  [164]  of  the  property  ? 

A.  I  was  advised  that  the  State  Highway  Com- 
mission had  made  surveys  through  there. 

Q.    You  knew  that?  A.     Yes. 

Q.  Did  you  appraise  this  Twin  Oaks  property  in 
connection  with  thought  of  the  use  of  the  property 
for  the  highway? 

A.  No,  sir.  I  was  president  of  the  Chamber  of 
Commerce,  and  the  master  sheet  was  laid  down 
where  we  could  go  through  it;  it  was  a  matter  of 
conjecture  as  to  whether  they  would  go  straight 
through. 
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Q.  How  long  have  they  been  in  the  Chamber 
of  Commerce,  these  master  sheets. 

A.  Not  in  the  Chaml^er  of  Commerce  but  in  the 
State  Highway  Department  where  we  can  see  them. 

Q.     How  long  have  they  been  available? 

A.  Those  were  among  the  possibilities;  no  sur- 
veys had  definitely  been  made. 

Q.     No  surveys  had  definitely  been  made'? 

A.  Not  as  a  definite  matter.  They  don't  make 
them  definitely  in  the  first  place. 

Q.  Do  you  know,  of  your  own  knowledge  as  to 
wdien,  if  ever,  it  became  a  certainty  there  would 
be  a  highway  put  through  which  would  touch  this 
property?  [165] 

A.     It  is  a  certainty  from  now  on. 

Q.     When  did  it  become  a  certainty? 

A.  I  would  say  a  year  or  two  ago ;  some  of  them, 
and  some  of  them  were  in  Court  where  they  con- 
demned the  property. 

Q.  Is  it  or  is  it  not  a  fact  that  the  highway,  as 
now  contemxDlated,  will  not  touch  any  of  the  actual 
property  or  buildings  of  the  Twin  Oaks  Company? 

A.  I  am  not  sure  whether  it  cuts  across  a  little 
corner  of  it ;  that  w^ould  not  affect  the  value  in  1941, 
would  it? 

Q.  That  is  what  I  was  going  to  ask  you  next. 
Based  upon  the  information  that  you  have  concern- 
ing the  possibility  and  the  knowledge  of  the  sketch 
with  respect  to  cutting  through  the  new  highway, 
what   effect,   if   any,   in  your   opinion   would   that 
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have  on  the  value  of  the  property,  the  Eugene  prop- 
erty, as  of  January  1,  1941  ? 

A.  If  they  had  made  the  cuts  on  some  spots 
where  they  anticipated,  it  would  have  destroyed  it; 
but  so  far  as  the  rental  value  that  I  am  speaking 
of,  I  am  speaking  of  $150  without  the  influence  of 
that  action.  Had  that  been  effected  in  1911,  it  would 
not  have  had  any  value  for  rental  of  any  kind. 

Q.  If  you  had  been  called  upon  to  determine 
the  fair  rental  value  of  the  property  as  of  January 
1,  1941,  assuming  it  was  vacant,  at  that  time,  how 
much  weight  would  you  [166]  have  given  to  the 
fact,  in  reaching  your  conclusion,  that  it  was  then 
not  occupied? 

A.  You  don't  couch  your  question  so  that  I  can 
find  out  what  you  want  to  get  at. 

Mr.  Pigg:     Will  you  read  the  question? 

(Whereupon  the  last  question  was  read  aloud 
by  the  reporter  as  above  recorded.) 

A.  How  much  weight  would  I  give  to  it  had  it 
been  unoccupied  at  the  time? 

Q.     Yes,  how  important  is  that  factor? 

A.  I  suppose  I  would  have  to  proceed  on  the 
capitalization  method  to  determine  what  would  have 
been  the  use  of  the  property,  if  jDut  to  its  highest 
use,  and  what  its  value  would  have  been,  that  is, 
the  Twin  Oaks  yard — that  is,  what  reasonably  could 
be  expected  to  be  the  return,  whether  it  was  vacant 
or  not.  However,  we  do  not  take  into  consideration 
such  factors  in  renting  property  of  this  kind ;  Avhat 
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you  would  rent  it  for  would  be  largely  a  matter  of 

dickering. 

Q.  If  you  were  out  there  for  the  purpose  of 
determining  a  fair  rental  value,  would  you  or 
would  you  not  have  a  prospective  lessee. 

A.  I  would  have  hoped  that  we  could  create  a 
IDrospective  lessee. 

Q.     Would  you  have  assumed  it?  [167] 

A.  I  might  assume  it,  but  it  might  be  a  violent 
assmnption  if  I  would  undertake  to  do  so. 

Q.  How  much  weight  would  you  give  to  the  fac- 
tor that  you  think  would  be  a  violent  assumption? 

A.  Let  us  suppose  that  you  have  five  lumber 
yards  or  lumber  companies  that  are  serving  the 
community  reasonably  well.  Naturall}'  there 
wouldn't  be  much  use  for  the  sixth.  There  are  many 
factors  that  you  have  to  give  weight  to. 

Q.  In  reaching  your  conclusion  of  $150  to  $175 
per  month  rental  value,  did  you  or  did  you  not 
assume  that  there  was  an  owner  or  prospective 
lessoi-  of  this  same  property,  or  comparable  proper- 
ties, and  that  there  was  in  existence  at  that  time, 
also,  one  or  more  persons  who  was  in  the  market 
to  lease  the  property  ? 

A.  Mr.  Pigg,  I  am  doing  the  reasoning  now;  I 
didn't  do  it  in  1941. 

Q.  Let  me  finish  the  question.  I  am  asking  you 
about  1941,  of  course,  in  the  final  analysis.  But  in 
this  particular  question  I  was  asking  you  as  to  the 
method  of  reaching  vour  conclusion? 
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A.     Will  you  state  the  question  again  ? 

Mr.  Pigg:     I  will  strike  the  question. 

The  Court :     All  right,  strike  the  question. 

Mr.  Pigg:  I  think  I  have  an  answer,  anyway,  in 
the  [168]  answers  that  the  witness  has  given.  That 
is  all. 

Mr.  Davidson :     That  is  all. 

The  Court :     You  may  stand  aside. 
(Witness  excused.) 

The  Court :     Call  your  next  witness. 

Mr.  Davidson:     I  will  call  Mr.  Martin. 

Whereupon, 

B.  A.  MARTIN 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Davidson: 

Q.     Will  you  state  your  name? 

A.     B.  A.  Martin. 

Q.     What  is  your  business? 

A.  Locating  engineer  for  the  Oregon  State  High- 
way Commission. 

Q.  Have  you  worked  on  the  location  for  the 
highway  in  the  route  near  the  Twin  Oaks  Builders 
Supply  Company  at  Eugene,  Oregon? 

A.     I  have. 
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Q.  Did  you  prepare  a  map  of  the  tentative  loca- 
tion? xi.     I  did. 

Mr.  Davidson:  I  would  like  to  have  this  marked 
for  identification. 

The  Clerk:     Petitioner's  35. 

(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  35  for  Identification.) 

Q.  (By  Mr.  Davidson) :  I  hand  you  here  a 
blueprint  map,  marked  for  the  purposes  of  identi- 
fication as  Petitioner's  35,  and  I  will  ask  you  to 
state  what  that  map  is. 

A.  This  is  a  map,  a  sketch  map  of  the  proposed 
route  through  the  City  of  Eugene,  which  is  known 
as  the  Sixth  Street  route. 

Q.     When  was  that  prepared? 

A.     This  map  was  prepared  in  January  1940. 

Q.  Was  it  prepared  by  you  or  under  your  di- 
rection % 

A.     It  was  prepared  under  my  direction. 

Q.     Whose  name  appears  on  it?  A.     Mine. 

Q.     Your  name  appears  on  it? 

A.     Yes,  it  does. 

Q.  Is  the  location  of  the  property  of  the  Twin 
Oaks,  at  that  time,  the  Twin  Oaks  Builders  Supply 
Company — shown  on  the  map? 

A.     It  is  shown  here  in  red. 

Q.  What,  with  reference  to  that  property,  is  the 
location  of  the  proposed  highway?  [170] 

A.  Well,  the  southbound  traffic  lane  goes  right 
throuu-l)  tlie  center  of  the  Twin  Oaks  property. 
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Q.  What  effect  would  the  construction  of  that 
highway  on  that  location  have  had  on  the  use  of 
the  property  for  a  huilding  material  yard? 

A.  Well,  it  would  have  destroyed  it  if  it  had 
been  built. 

Q.  What  was  the  status  of  that  survey  on  Janu- 
ary 1,  1941  ? 

A.  The  plans  were  worked  up,  the  plans  and 
estimates  were  worked  up  and  were  being  worked 
up  at  that  time,  and  they  were  submitted  sometime 
later,  I  would  say,  to  the  State  Highway  Engineer 
or  the  State  Highway  Commission. 

Q.  At  that  time,  January  1,  1941,  then  these 
were  either  submitted  or  were  in  the  process  of  sub- 
mission, but  had  not  been  either  accepted  or  rejected 
by  the  Highway  Commission;  is  that  right? 

A.     That  is  correct. 

Q.  Are  you  familiar  with  what  was  then  the 
McDonald  Lumber  Company  in  Eugene  1 

A.     I  am. 

Q.  And  where  is  that  located  on  this  map  with 
reference  to  the  Twin  Oaks  property? 

A.  It  is  to  the  north,  between  Fifth  and  Sixth 
Streets,  on  the  east  side  of  High  Street. 

Q.  Were  you  on  or  around  both  of  these  prop- 
erties in  [171]  or  about  January  1,  1941  ? 

A.     I  was. 

Q.  Will  you  state  to  the  Court  your  opinion  as 
to  the  nature  of  the  two  properties  as  to  their  com- 
parative acreage? 
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A.  Well,  just  looking  at  the  map,  I  think  the 
Twin  Oaks  might  have  had  a  little  more  land  than 
the  McDonald.  It  shows  on  this  map,  and  this  map 
is  drawn  to  scale — it  shows  that  the  Twin  Oaks 
property  has  a  little  larger  area  than  the  McDonald 
Lumber  Company.  The  McDonald  Lumber  Com- 
pany, however,  seems  to  have  a  little  more  frontage 
on  High  Street  than  the  Twin  Oaks  Lumber  Com- 
pany. 

The  Court:  High  Street;  is  that  a  permanent 
thoroughfare  there  ? 

The  Witness:  Yes,  it  is  the  route  to  the  east 
side  of  the  Mackenzie  River,  on  what  is  known  as 
the  Coburg  Road. 

Mr.  Davidson:  I  offer  Petitioner's  35  in  evi- 
dence. 

Mr.  Pigg:     No  objection. 

The  Court:  It  will  be  admitted  and  marked  as 
Petitioner's  35. 

(The  document  referred  to,  heretofore 
marked  as  Petitioner's  Exhibit  No.  35  for  Iden- 
tification, was  received  in  evidence  as  Petition- 
er's Exhibit  No.  35.) 

Mr.  Davidson:     You  may  cross-examine. 

Cross-Examination 

By  Mr.  Pigg:  [172] 

Q.  Mr.  Martin,  I  will  hand  you  Exhibit  35, 
which  is  the  same  map  or  drawing  you  were  exam- 
ined about  a  while  ago,  is  it  not? 

A.     That  is  right. 
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Q.  I  believe  you  refer  to  the  south  survey,  or  the 
southbound  lane.    Can  you  identify  that? 

A.  It  is  this  line  here,  which  is  the  westerly 
line  of  the  two  lines  Ninth  Street  to  Sixth  Street — 
from  Sixth  Street  to  Ninth  Street. 

Q.  It  is  the  line  that  goes  through  diagonally 
a  part  of  the  square  that  is  marked  in  red,  as  you 
described  a  while  ago,  is  it  not? 

A.     That  is  right. 

Q.  Now,  when  this  other  survey  north  of  that 
one  was  made,  when  was  that  ?  Do  you  know  when 
that  was  made,  Mr.  Martin? 

A.     You  mean  north  or  east? 

Q.     Whichever  one  that  was. 

A.  It  is  north  here  (indicating).  That  line — I 
don't  know  the  definite  dates  on  that — I  was  not 
around  there  from  then  on  until  after  the  war — 
for  a  while  during  the  war. 

Q.  You  didn't  come  back  until  the  conclusion  of 
the  recent  World  War? 

A.  It  was  in  1945  or  1946.  There  was  some 
study  made  in  1945,  and  I  think  there  was  some 
more  in  1946.  I  don't  [173]  know  when  the  acquisi- 
tion of  that  right  of  way  was  started. 

Q.     When  did  you  say  the  south  one  was  drawn? 

A.  This  survey  was  started  in  February  1,  1939. 
That  was  the  relocation  of  the  Pacific  Highway 
through  the  City  of  Eugene,  which  is  known  as  the 
Sixth  Street  route.  This  map  was  made  January, 
1940,  which  is  a  sketch  map  showing  the  proposed 
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Direct  Examination 
By  Mr.  Davidson : 

Q.     What  is  your  name? 

A.     Loy  W.  Rowling. 

Q.     What  is  your  occupation,  business? 

A.  Vice-President  of  the  First  National  Bank 
of  Eugene,  Oregon. 

Q.  Does  the  corporation,  the  Twin  Oaks  Com- 
pany keep  its  account  at  the  First  National  Bank 
at  Eugene?  A.     It  does. 

Q.  Does  the  Twin  Oaks  Builders  Supply  Com- 
})any  kee})  its  account  at  your  bank?  A.     Yes. 

Q.     Are  those  accounts  kept  separately? 

A.     They  are. 

Q.  Do  you  have  with  you  a  copy  of  the  signature 
authorization  card  of  the  Twin  Oaks  Builders  Suj)- 
p]y  Company?    A  [179]  partnership? 

A.  I  have  a  copy,  with  affidavit  attached,  signed 
by  the  president  of  our  bank,  testifying  that  this  is 
a  copy  of  the  signature  card. 

Q.     Are  you  familiar  with  the  original  card? 

A.     I  am. 

Q.     Is  that  a  co])y  of  it  (indicating)  ? 

A.     It  is. 

Mr.  Davidson:  1  would  like  to  have  it  marked 
for  identification. 

The  Clerk:     Petitioner's  36. 

(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  36  for  identification.) 
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•     Q.     (By  Mr.  Davidson)  :    I  hand  you  a  document 
which  has  been  marked  as  Petitioner's  36. 

Will  you  state  what  that  is? 

A.  A  copy  of  the  original  signature  card  carried 
in  our  bank  for  the  account  of  Twin  Oaks  Builders 
Supply  Company. 

Q.  Is  that  signature  card  a  part  of  the  original 
bank  records'?  A.     It  is. 

Mr.  Davidson:    I  offer  it. 

Mr.  Pigg:  Is  the  original  card  in  the  court 
room  ? 

The  Witness:    No,  it  is  not.  [180] 

Mr.  Pigg:    I  don't  have  any  objection. 

The  Court:     It  will  be  admitted. 

(The  document  referred  to,  heretofore 
marked  as  Petitioner's  Exhibit  No.  35,  was  re- 
ceived in  evidence  as  Petitioner's  Exhibit  No, 
35.) 

Q.  (By  Mr.  Davidson) :  Will  you  tell  the  court 
from  this  card,  who  was  authorized  to  sign  those 
checks  of  that  company'? 

A.  L.  C.  Sharpf,  E.  V.  Scharpf,  John  J.  Rogers 
and  Corabelle  Rogers. 

Q.     Any  one  of  the  four '? 

A.     Any  one  of  the  four. 

Q.  Do  you  have  in  your  i)ossession  the  records 
of  the  First  National  Bank  relating  to  borrowings 
by  tJie  Twin  Oaks  Company,  a  corporation'? 

A.  I  have  a  copy  of  the  liabilit}^  ledger  sheet 
which  was  started  under  date  of  December,  1940, 
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and  carried  down  nntil  March,  1942;  I  did  not  bring 

any  more  with  me. 

Q.  What  comiDany's  borrowings  does  that  re- 
flect? 

A.     In  the  main,  it  reflects  the  corporation. 

The   Court:     Raise  your  voice,   please. 

The  Witness:  In  the  main,  it  reflects  the  bor- 
rowings of  the  corporation. 

Q.  (By  Mr.  Davidson)  :  Does  it  reflect  any  re- 
lationship of  the  partnership  [181]  to  that  loan,  on 
later  entries? 

A.  Yes,  it  was  on  the  renewal  date;  it  was  also 
signed  b}^  the  partnership. 

Q.     What  was  the  renewal  date  ? 

A.     The  renewal  date  was  July  1,  1941. 

Q.  Does  that  indicate  that  the  corporation  re- 
mains as  the  principle  obligor?  A.     It  does. 

Q.  And  that  the  partnershijj  was  a  co-signer  or 
endorser?  A.     They  were  a  co-signer. 

Q.  What  is  the  custom  with  the  bank  where 
there  is  a  corporation  indebtedness  assumed  by  the 
partnership  ? 

A.  I  am  not  on  the  discount  committee,  but  I 
think  we  always  try  to  get  all  the  signatures  we 
can. 

Q.  In  other  words,  if  you  have  any  relationship, 
you  continue  that? 

A.  Yes ;  and  this  partnership  was  perfectly  will- 
ing to  supply  that. 
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Q.  Does  this  ledger  sheet  reflect  any  new  bor- 
rowings by  the  partnership? 

The  Court :  The  ledger  sheet,  is  that  the  exhibit 
which  has  just  been  identified? 

Mr.  Davidson:  No;  he  is  just  testifying  from 
that.  That  is  the  document  from  which  he  is  tes- 
tifying. 

Mr.  Pigg:  I  object  to  the  question,  and  ask 
that  it  [182]  be  identified,  so  we  will  know  what  he 
is  talking  about. 

The  Court:  Unless  it  is  identified,  you  don't 
know  what  he  is  talking  about.  The  reporter's 
notes  won't  show  what  he  is  talking  about. 

Mr.  Pigg:  It  should  be  identified  as  to  what  he 
is  talking  about. 

Mr.  Davidson:  Will  you  read  the  question  as  it 
referred  to  the  ledger  sheet,  Mr.  Reporter  ?  I  think, 
Your  Honor,  I  asked  him  if  he  had  in  his  posses- 
sion any  of  the  bank  records,  and  he  said  he  had, 
and  then  I  asked  him  what  the  record  showed.  I 
think  that  is  competent  testimony. 

The  Court:  If  it  is  shown  as  identified,  I  didn't 
get  that. 

Mr.  Pigg:  That  only  makes  the  document  itself 
admissible. 

The  Court:  The  document  should  be  first  identi- 
fied, so  there  would  be  some  way  of  identifying  his 
testimony.  In  other  words,  it  will  be  unintelligible 
when  you  read  the  stenographer's  transcript  unless 
the  document  is  identified. 
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route.  The  details,  plans  and  estimates  were  worked 
up  on  this  route  and  submitted  to  the  Highway 
Engineer — to  the  Highway  Commission. 

Q.  Well,  it  is  a  fact,  is  it  not,  that  the  acquisi- 
tion, or  the  matter  of  putting  through  the  highway 
as  it  finally  was  determined  upon,  involved  a  three- 
way  contract  between  the  State  of  Oregon,  the 
County  of  Lane  and  the  City  of  Eugene? 

A.    (That  is  correct. 

Q.  And  that  such  a  contract  was  not  entered 
into  or  concluded  until  about  November  of  1946? 

A.     I  think  that  is  correct. 

Q.  And  that  is  the  first  time  it  was  actually 
known,  or  it  could  be  said  that  it  was  known  that 
the  highway  was  being  put  through  so  far  as  the 
public  was  concerned? 

A.  The  date  that  you  are  giving  me  there,  jS^o- 
vember  1946,  I  don't  know  whether  that  is  the  date 
or  not,  but  it  was  in  that  year  that  the  city  and  the 
county  and  the  state  entered  into  an  agreement. 
This  is  a  study  that  was  made  previous  to  that 
agTeement.  [174] 

Q.  This  is  merely  a  study.  You  are  not  familiar 
with  the  actual  consummation  of  any  agreements 
or  contracts  between  the  three  parties  I  have  men- 
tioned ? 

A.     Well,  I  have  read  the  contract,  yes. 

Q.  Do  you  know  whether  it  is  dated  November 
1946  or  some  other  month  in  1946? 

A.     I  don't  know  which  month? 


178  Ttvin  Oaks  Company  vs. 

(Testimony  of  B.  A.  Martin.) 

Q.     But  it  was  1946?  A.     Yes. 

Q.     You  are  sure  it  was  1946? 

A.  Well,  I  wouldn't  even  be  so  sure  as  to  say 
it  was  1946.  I  know  it  was  after  the  war,  sometime 
between  the  end  of  the  war  and  1947. 

Q.  Anywaj",  it  was  finally  determined,  whichever 
year  it  was,  that  the  highways,  as  sho^^Tl  by  this 
map  and  chart  in  Exhibit  35  were  the  ones  to  be 
used?  A.     The  one  that  was  finally  adopted. 

Q.     That  is  correct? 

A.  The  plan  is  not  on  this  map.  This  was  made 
in  1940.  We  are  talking  about  1941.  We  just  came 
to  the  edge  of  this  property  here  (indicating),  and 
then  we  sw^mg  to  take  the  highway  here  (indi- 
cating) at  the  millrace. 

The  Court:  By  "this  property,"  what  do  you 
mean  ? 

The  Witness :  The  Twm  Oaks  property.  I  think 
the  line  comes  right  at  the  edge  of  the  Twin  Oaks 
property;  that  [175]  would  be  the  northerly  or  the 
Sixth  Street  boundary  of  the  Twin  Oaks  property. 
We  swing  to  the  south  down  or  up  the  millrace,  and 
we  acquired  right-of-way  on  both  sides  of  the  mill- 
race.  There  is  a  piece  of  property  which  belongs  to 
the  Twin  Oaks  along  on  the  west  side  of  the  mill- 
race,  which  was  acquired  by  the  State  Highway 
Connnission.  I  couldn't  tell  you  exactly  from  this 
map  here,  because  this  is  nothing  more  than  a 
sketch  map  drawn  to  scale. 
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Q.  (By  Mr.  Pigg) :  This  map  shows  the  actual 
through  ?  A.     No,  it  does  not. 

Q.     It  does  not?  A.     No. 

Q.  Was  the  survey  which  you  have  been  describ- 
ing along  a  curve  there  (indicating)  ? 

A.     Eight  there  is  a  12-degree  curve. 

The  Court:  Let  us  not  go  into  the  detail  of  the 
highway. 

Q.  (By  Mr.  Pigg):  What  is  the  fact  as  to 
whether  the  highway,  as  it  is  definitely  decided  to 
be  put  through,  does  or  does  not  cut  through  any 
portion  of  the  property  of  the  Twin  Oaks  Com- 
panys  ?  A.     Will  you  state  that  question  again  ? 

Mr.  Pigg :     Will  you  read  it,  Mr.  Reporter  ?  [176] 

(Whereupon  the  last'  question  was  read  aloud 
by  the  reporter  as  above  re-corded.) 

A.  I  don't  understand  the  question  that  you 
asked. 

The  Court:  Does  it  go  through  any  part  of  the 
Twin  Oaks  property,  the  way  it  is  going  to  be  built  1 

The  Witness:  Yes;  I  know  they  have  acquired 
right-of-way  from  the  Twin  Oaks  Company,  and 
they  have  also  eliminated  a  spur  track  leading  to 
their  plant. 

Q.  (By  Mr.  Pigg) :  The  Twin  Oaks  Company, 
was,  of  course,  paid  for  any  property  that  was  ac- 
quired by  the  State  Highway  Commission,  was  it 
not  ?  A.     Certainly,  Mr.  Pigg. 

Mr.  Pigg:     That  is  all. 
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Redirect  Examination 
By  Mr.  Davidson: 

Q.     Was  the  location  of  this  survey  made  known 
to  the  public  at  or  about  the  time  it  was  made? 

A.     Yes. 

Q.     Was  there  any  protest? 

A.     I  could  not  say. 

Q.     This  was,  however,  made  public? 

A.     That  plan  was  made  public. 

Q.     At  or  about  the  time  the  map  was  made? 

A.     Yes.  [177] 

Mr.  Davidson:     That  is  all. 

Mr.  Pigg:     That's  all. 

The  Court:     You  may  stand  aside. 
(Witness  excused.) 

The  Court:     The  Court  will  take  a  recess  until 
two  o'clock  this  afternoon. 

(Whereupon,    at    12 :30    p.m.,    a    recess    was 
taken  until  2:00  p.m.  of  the  same  day.)   [178] 

Afternoon  Session,  2 :00  p.m. 

The  Court:     Call  your  next  witness,  Mr.  David- 
son. 

Mr.  Davidson:     I  will  call  Mr.  Rowling. 

Whereupon, 

LOY  W.  ROWLING 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 


.1 
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Mr.  Davidson:  All  right.  I  will  have  it  marked 
for  identitication. 

The  Clerk:     Petitioner's  37  for  identification. 
(The  document  referred  to  w^as  marked  as 
Petitioner's  Exhibit  No.  37  for  identitication.) 

Q.  (By  Mr.  Davidson)  :  I  hand  you  herewith 
a  document  marked  for  identification  as  Petitioner 's 
37.    Will  you  state  what  that  is? 

A.  The  liability  ledger  sheet  of  the  Twin  Oaks 
Company. 

Q.     When  did  it  start? 

A.  It  started  in  December,  1940,  and  has  con- 
tinued on  here,  up  until  March  24,  1942. 

Q.     What  company's  borrowings  does  it  reflect f 

A.  Originally,  it  reflected  the  borrowings  of  the 
corporation. 

Q.  Does  it  show  any  relationship  to  the  part- 
nership in  the  borrowings'? 

A.  Yes,  it  shows  that  the  partnership  signed  the 
note. 

Q.  What  is  the  custom  of  the  bank  where  the 
partnership  succeeds  the  corporation,  where  the  cor- 
poration is  still  in  existence  % 

A.  It  is  customary  to  get  both  signatures  to  the 
notes. 

Q.  Does  the  ledger  show  any  borrowings  by  the 
partnership,  as  such? 

A.     I  don't  believe  this  one  does. 

Mr.  Davidson:     We  offer  this  in  evidence. 

Mr.  Pigg:    No  objection. 
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The  Court:  It  will  be  admitted  in  evidence  as 
Petitioner's  37.  [184] 

(The  docmnent  referred  to,  heretofore 
marked  as  Petitioner's  Exhibit  No.  37  for 
identification,  was  received  in  evidence  as  Pe- 
titioner's Exhibit  No.  37.) 

Q.  (By  Mr.  Davidson)  :  Mr.  Rowling,  I  show 
you  Petitioner's  21,  which  has  been  introduced  in 
evidence  as  the  borrowing  authorization  continued 
for  the  partners  of  the  Twin  Oaks  Builders  Supply 
Company,  which  you  will  note  is  dated  in  1944. 
Will  3^ou  state  whether,  to  your  knowledge,  there 
was  any  previous  authorization  ? 

A.  Yes,  I  think  that  is  the  first  authorization 
we  have  for  the  partnership. 

Q.  To  your  knowledge,  did  the  bank  make  any 
loans  to  the  partnership  prior  to  this  time'? 

A.     Not  to  my  knowledge. 

Q.  Would  it  be  customary  for  the  bank  to  re- 
quire authorization,  in  the  years  1941  to  1943, 
under  your  then  existing  practice,  where  the  part- 
nei'shii3  was  the  endorser  on  the  note? 

A.     No.  ■ 

Q.  In  your  experience  with  the  bank,  have  you 
liad  an}^  experience  as  to  interest  rates  on  purchase 
contracts  covering:  various  kinds  of  property? 

A.  A¥ell,  I  have  been  in  the  bank  31  years,  and 
naturall.y  I  have  gone  through  most  of  the  depart- 
ments; and  it  has  been  my  observation  that  con- 
tracts of  this  nature  are  usually  at  [185]  a  lower 
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rate  than  the  going  bank  interest  rates. 

Q.  Is  there  any  standard  rate  for  such  a  con- 
tract? A.     I  don't  know  of  any. 

Mr.  Davidson :    That  is  all, 

Cross-Examination 
By  Mr.  Pigg: 

Q.  Mr.  Rowling,  I  hand  you  again  Petitioner's 
37.  Do  I  correctly  understand  that  on  this  exhibit 
there  appears  the  continuation  of  a  loan  existing 
by  the  bank  to  the  corporation,  the  Twin  Oaks 
Builders  Supply  Company,  on  December  31,  1940, 
that  was  later,  thereafter,  renewed  or  substituted 
for  a  loan  by  the  partnership? 

A.     Renewal,  yes. 

Q.     How  much  was  that  loan? 

A.  On  December  31,  1940— $20,250 ;  January, 
1941,  a  $4000  payment,  which  reduced  the  loan  to 
$16,250  and  that  note  was  renewed  in  July,  1941, 
for  $16,250. 

Q.     And  the  obligor  was  the  corporation? 

A.     Yes. 

,  Q.     Does  that  also  show  it  was  signed  in  the  part- 
nership's name,  or  in  the  name  of  the  individuals? 

A.     It  was  signed  in  the  partnership's  name. 

Q.     By  one  of  the  partners? 

A.     I  coidd  not  say  as  to  that. 

Q.     Then  you  don't  know  who  signed  it?  [186] 

A.     No. 

Q.  You  don't  know  whether  it  was  signed  by 
either  Mrs.  Rogers  or  Mrs.  Scharpf ,  do  you  ? 
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A.  There  is  nothing  here  to  indicate  who 
signed  it.. 

Q.  You  don't  know  whether  it  was  signed  by 
Mr.  Rogers  or  Mr.  Scharpf?  A.     No,  I  don't. 

Q.  Isn't  it  customary  under  such  circumstances 
and  under  the  manner  in  which  banking  business 
is  carried  on  and  conducted,  upon  receipt  of  a  noti- 
fication similar  to  Petitioner's  21,  which  I  hand 
you,  that,  as  a  matter  of  general  practice,  the  bank 
would  require  signatures  of  any  persons  purporting 
to  be  partners  under  those  notes? 

A.  Yes;  although  this  corporation — although 
this  note  was  originally  the  corporation's  note,  the 
additional  signatures  put  on  there  simply  as  addi- 
tional signatures  or  endorsers. 

Q.  You  knew  at  the  time  the  note  was  renewed 
that  the  corporation  had  transferred  its  current  as- 
sets to  the  partnership'?  A.     Yes. 

Q.  Were  you  familiar  with  the  transactions,  in 
general,  or  did  you  become  familiar  with  it  in  con- 
nection with  the  renewal  of  the  note  ? 

A.  I  don't  know  how  we  became  familiar  with 
it,  other  [187]  than  that  we  had  a  letter  from  the 
company,  January  1,  1941,  stating  it  w^as  to  be  a 
l^artnership. 

Q.     Is  Exhibit  21  the  letter  that  you  referred  to? 

A.  No,  it  is  not.  I  have  a  letter  in  my  file  from 
Mr.  Rogers.  I  don't  seem  to  find  it.  I  thought  I 
had  one  here.  I  don't  seem  to  locate  it  right  now. 
Wo  had  a  letter.     I  cannot  find  it.     It  was  dated 
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January  15,  1942,  signed  by  Mr.  Rogers,  "We  hand 
you  herewith  the  combined  financial  statement  of 
the  Twin  Oaks  Builders  Supply  Company." 

Mr.  Pigg :    I  move  to  strike  that  as  not  responsive. 

Q.  (By  Mr.  Pigg)  :  Does  that  relate  to  the  same 
subject  matter  as  Petitioner's  21*? 

A.  It  relates  in  this  way,  that  it  gives  us  notice 
that  there  is  also  a  partnership  and  a  corporation. 

Q.     When  was  that,  Mr.  Rowling? 

A.     January,  1942. 

Q.  When  did  you  first  become  aware,  or  when 
were  you  first  put  on  notice  there  was  a  partner- 
ship? 

A.     In  the  early  part  of  January,  1941. 

The  Court:  Is  there  any  exhibit  in  relation  to 
that? 

Mr.  Davidson :    Where  is  the  signature  card  ? 

The  Witness:     That  would  be  notice. 

Mr.  Davidson:  The  signature  card  on  Peti- 
tioner's [188]  36  is  dated  January  2,  1941. 

The  Witness:  I  also  had  a  letter,  and  I  don't 
seem  to  be  able  to  locate  it. 

Q.  (By  Mr.  Pigg)  :  Now,  as  an  officer  of  the 
First  National  Bank— the  Eugene  branch  of  the 
First  National  Bank 

A.     Not  a  branch. 

Q.     Is  it  a  separate  institution? 

A.     That  is  right. 

Q.  And  being  put  on  notice  that  the  assets  had 
been  transferred,  as  they  were  in  this  case  from  the 
corporation  to  the   former  stockholders  and  their 
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husbands   and   wives,   what   is   the   practice   as   to 
whether  or  not  the  bank,  in  the  conduct  of  its  busi- 
ness, would  have  required  the  signatures  of  both  the 
wives  and  their  husbands  on  a  renewal  note? 

A.     What  is  the  fact? 

Q.     Yes. 

A.  As  I  say,  I  am  not  a  member  of  the  loan 
committee ;  I  think  they  considered  it  was  a  corpora- 
tion loan,  since  there  was  a  close  affiliation  between 
the  two,  and  the}^  had  the  partnership  sign,  too. 

Q.  Before  January,  1941,  you  knew  the  corpora- 
tion was  carrying  on  the  business  of  lumber  and 
building  supply  ? 

A.  The  nature  of  the  business  before  the  pait- 
nership  ? 

Q.     That's  right?  [189] 

A.     That  is  correct. 

Q.  After  January  1,  1911,  you  knew  that  the 
corporation  was  not  doing  it? 

A.  We  apparently  knew  there  was  a  change  in 
the  setup. 

Q.  And  it  was  the  husbands  and  wives  to  whom 
the  current  assets  of  the  corporation  had  been  trans- 
ferred, who  were  carrying  on  the  business? 

A.  We  probably  knew  that  the  partnership  was 
carrying  on  the  business,  but  the  corporation  still 
owned  the  real  estate. 

Q.  With  respect  to  Exhibit  37,  was  that  a  se- 
cured or  an  unsecured  loan? 

A.     An  unsecured  loan. 
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Q.     An  unsecured  loan'?  A.    Yes. 

Q.  Wouldn't  that  be  regarded  as  a  commercial 
loan,  or  otherwise? 

A.  The  original  note  was  probably  regarded  as 
a  commercial  loan. 

Q.  AVhat  was  the  difference  as  to  how  it  was 
considered  originally  and  when  it  was  renewed  in 
1941? 

A.  Well,  I  suspect  the  bank  had  sufficient  faith 
and  confidence  in  the  firm  to  continue  it  that  w^ay. 

Q.  By  "the  firm,"  you  mean  the  individuals  or 
the  corporation?  [190] 

A.     The  whole  picture. 

Q.     The  whole  setup?  A.     Yes. 

Q.  In  other  words,  when  the  note  was  renewed, 
you  were  relying  on  the  assets  available  and  the 
earning  capacity  available  of  the  business,  as  a 
whole;  is  that  correct,  as  a  unit? 

A.  The  discount  committee  felt  that  the  part- 
nership should  sign  the  note  also;  that  is  all  they 
did. 

Q.     That  would  be  the  normal  course  of  events? 

A.     That  is  right. 

Q.  Referring  again  to  Exhibit  No.  37,  Mr.  Row- 
ling, what  was  the  rate  of  interest  on  that  loan? 

A.  It  was  six  per  cent  up  until  July  14,  1941, 
and  then  it  was  five  per  cent. 

Q.  Do  you  know  any  reason  why  the  interest 
rate,  the  prevailing  interest  rate,  in  Eugene  in  the 
early  part  of  1941,  for  commercial  loans  of  that 
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type,  should  have  been  less  than  six  per  cent,  as 

you  charged  in  this  case. 

A.  Well,  competition  regulates  the  interest  rate 
a  good  deal. 

Q.  And  with  that  competition,  you  charged  six 
per  cent  at  that  time? 

A.     Yes,  we  were  able  to  do  that. 

Q.  And  did  your  bank  have  notice  as  to  the 
manner  in  which  the  partnership  arrangement  was 
made  and  the  nature  of  [191]  the  assets,  and  any 
notes  that  w^ere  given  in  that  transaction,  if  any? 

A.     At  the  time  of  the  change? 

Q.     Yes. 

A.  I  don't  have  any  records  to  that  effect.  They 
may  have  had.  There  is  nothing  here  that  I  can 
find  to  show  it.  It  was  the  custom  in  the  days  be- 
fore we  were  affiliated  with  the  First  National,  to 
verify  at  the  recorder's  office  in  the  County,  to  find 
out  whether  the  assumed  business  name  had  been 
filed,  but  we  never  required  it  in  our  files  until  we 
became  affiliated  with  the  First  National  Bank  of 
Portland. 

Q.  Assuming  that  in  connection  with  the  trans- 
action in  which  the  partnership  was  organized  or 
set  up  in  January,  1941,  if  there  w^ere  current  assets 
of  the  corporation,  accounts  receivable  and  cash,  de- 
livery equipment,  and  so  forth,  representing  the 
value  of  those  assets,  and  the  excess  of  the  value  of 
those  assets  over  the  liabilities  assumed  by  the  ar- 
rangement amounted  to  $89,000,  and  that  unsecured 
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note  was  given  by  the  partners  of  the  corporation 
for  the  payment  or  liquidation  of  that  note  for  a 
period  of  one  year,  would  or  would  not  the  prevail- 
ing rate  of  interest,  six  per  cent,  or  less  than  six 
per  cent? 

A.     You  mean  the  loan  from  the  bank? 

Q.     Of  the  type  I  have  just  described? 

A.     Borrowing  it  from  the  bank?  [192] 

Q.     Yes.  A.     It  probably  would  have  been. 

Mr.  Pigg:   -That's  all. 

Mr.  Davidson:    That's  all. 

The  Court :    You  may  stand  aside. 
(Witness  excused.) 

The  Court :    Call  your  next  witness. 

.Mr.  Davidson:     Mrs.  Mignon  Carmichael. 

Whereupon, 

MIGNON  CARMICHAEL 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination  ' 

By  Mr.  Davidson: 

Q.     Will  3^ou  state  your  name? 

A.     Mignon  Carmichael. 

Q.     What  is  your  occupation? 

A.     I  am  bookkeeper  for  the  Twin  Oaks  Builders 
Supply  Company  and  the  Twin  Oaks  Company. 

Q.     You  keep  the  books  both  for  the  corporation 
and  the  partnership?  A.     Yes. 


194  Twin  Oaks  Company  vs. 

(Testimony  of  Mignon  Carmichael.) 

Q.  Are  you  familiar  with  the  character  of  those 
books'?  A.    Yes.  [193] 

Q.     Do  you  work  on  them  right  along? 

A.    Yes. 

Q.  Will  you  state  if  separate  accounts  are  kept 
for  the  corporation  and  the  partnership? 

A.     Yes. 

The  Court:  How  long  have  you  been  working 
there  ? 

The  Witness:  Since  August,  1943.  I  went  in  as 
assistant  bookkeeper  at  that  time. 

Q.  (By  Mr.  Davidson)  :  Do  the  books  show  since 
what  period  they  have  been  kept  separately? 

A.     Since  1941. 

Q.  And  have  you,  since  you  have  been  there — 
since  what  time  in  1941? 

A.     January  2,  I  believe  that  would  be. 

Q.     Do  you  do  the  banking  for  both  corporations  ? 

A.  Yes ;  that  is,  I  oversee  it ;  I  have  girls  working 
under  me,  and  they  take  it  to  the  bank  for  me,  but  I 
oversee  it. 

Q.     Are  they  deposited  in  separate  accounts? 

A.     Yes. 

Q.  Do  the  records  show  how  long  the  separate 
accounts  have  been  maintained? 

Mr.  Pigg:  I  submit  the  records,  themselves,  are 
the  best  evidence.  [194] 

Mr.  Davidson:    We  have  the  ledger  sheets. 

Mr.  Pigg:     Are  they  in  court? 
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The  Court :  I  think  we  should  shorten  it,  if  pos- 
sible. 

Q.  (By  Mr.  Davidson)  :  Do  the  bank  accounts 
show  for  what  period  they  have  been  maintained 
separately  ? 

A.     Since  January  2,  1941. 

Q.  What  inter-company  transactions  are  there 
between  the  corporation  and  the  partnership? 

The  Court :    As  shown  by  the  books. 

Q.  (By  Mr.  Davidson)  :  As  shown  by  the  books 
of  the  company  ? 

A.     I  don't  know  if  I  understand  you  exactly. 

Q.  Does  the  partnership  make  any  payments  to 
the  corporation,  as  shown  by  the  books'? 

A.     They  pay  the  rentals. 

Q.  Do  the  books  show  any  payments  by  the  cor- 
poration to  the  partnership  ? 

A.     They  pay  for  the  keeping  of  the  books. 

Q.     How  is  that  payment  made? 

A.     Annually. 

Q.     How  much  annually?  A.     $300. 

Q.  And  do  the  books  show  that  has  been  the  regu- 
lar payment  [195]  since  the  inception  ? 

The  Court:    $300  annually? 

The  Witness :    Annually. 

Mr.  Davidson:    You  may  cross-examine. 

Cross-Examination 

By  Mr.  Pigg: 

Q.     Is  it  the  corporation  that  pays  the  ])artner- 
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ship  $300  or  does  the  partnership  pay  the  corpora- 
tion? 

A.  The  Corporation  pays  the  partnership  $300 
annually  for  keeping  the  books. 

Q.     For  Bookkeeping  service? 

A.  For  my  work  and  the  auditing  of  the  books 
at  the  end  of  the  year. 

Q.  You  came  to  the  Twin  Oaks  Company,  so  far 
as  your  bookkeeping  capacity  was  concerned,  in 
August  of  1943? 

A.     Yes;  as  assistant. 

Mr.  Pigg:    That  is  all. 

Redirect  Examination 
By  Mr.  Davidson: 

Q.  Just  one  more  question.  Have  you  handled 
the  receipt  books  of  any  payments  from  the  part- 
nership to  the  corporation?  A.     Yes. 

• ,  ^ii    "^'^e  those  receipts  endorsed  and  deposited 
m  the  corpo^c. 
Tyr     j^     . ,     ^ion  's  bank  accomit  ?  A.    Yes. 

Mr.'  pjg:' No    ^''''*  *'  ^"■ 

The  Court:     Yoi^''*^""'- 

may  stand  aside. 

(Witness  excust  .,  . 
d.) 

The  Court:    Call  the  l      ,     ., 

Tv/r     Tk     •  1  ^^  ext  witness. 

Mr.  Davidson:    Your  H(  ,  .       . 

^     ,     ,,    ,  ,  onor,  we  have  a  lew  docu- 

ments that  we  would  like  t,      ^      •         • -,  t 

T ,  ,.,      ,     ,  to  Otter  m  evidence.     1 

would  like  to  have  this  mal  .     -,    .       . .     ^..     .. 
^.    V     ,.      .  rked  tor  identincation 

(indicating). 

The  Clerk:    Petitioner's  38. 
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Mr,  Davidson:  We  offer  as  Petitioner's  38  the 
revenue  agent's  report,  with  transmittal  letters  ad- 
dressed to  Louis  C.  Scharpf  and  Eva  M.  Scharpf 
for  the  3^ear  1943,  showing  deficiencies  assessed 
against  Mr.  Scharpf  and  an  over  assessment  for 
Mrs.  Scharpf. 

The  Court:    Who  is  it  from'? 

Mr.  Davidson:  From  Seth  R.  Stockton,  revenue 
agent  in  charge. 

Mr.  Pigg:  That  is  immaterial.  It  only  shows 
a  recommendation  by  the  revenue  agent  in  charge 
and  is  not  a  determination  by  the  Commissioner. 

Mr.  Davidson:  It  is  an  official  act  of  an  agent 
of  the  government  in  charge  of  those  things. 

Mr.  Pigg:  It  does  not  become  an  official  act 
until  [197]  it  is  approved  by  the  Commissioner. 

The  Court:    What  does  it  show"? 

Mr.  Davidson:  It  contains  all  these  reports,  and 
sliows  that  the  revenue  agent  in  charge  is  recom- 
mending that  the  status  of  Mrs.  Scharpf  as  a  partner 
be  disallowed,  and  that  the  entire  income  of  Mr. 
and  Mrs.  Scharpf  from  the  partnership  be  taxed 
to  Mr.  Scharpf. 

The  Court:  I  don't  think  it  would  be  necessarily 
binding  on  the  Commissioner.  I  do  know  what 
probative  force  it  would  have.  It  will  be  admitted 
as  Exhibit  38. 

(The     document     referred     to,     heretofore 
marked    as    Petitioner's    Exhibit    No.    38    for 
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identification  was  received  in  evidence  as  Peti- 
tioner's Exhibit  No.  38.) 

Mr.  Pigg":  I  have  no  objection  insofar  as  it  is 
consistent  with  any  determination  that  the  Commis- 
sioner may  have  made. 

Mr.  Davidson:  I  would  also  like  to  have  this 
marked  for  identification  (indicating  document). 

The  Clerk:     Petitioner's  39. 

(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  39  for  identification.) 

Mr.  Davidson:  We  offer  the  same  type  of  ex- 
hibit for  the  year  1943  for  Mr.  and  Mrs.  Rogers. 

Mr.  Pigg:     The  same  objection. 

The  Court:  The  same  ruling;  it  will  be  received 
as  Petitioner's  39. 

(The  document  referred  to,  heretofore 
marked  as  Petitioner's  Exhibit  No.  39  for  iden- 
tification, was  received  in  evidence  as  Peti- 
tioner's Exhibit  No.  39.) 

(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  40  for  identification.) 

,  Mr.  Davidson :  We  offer  the  same  tyi)e  of  report 
covering  the  Twin  Oaks  Builders  Su])ply  Company, 
a  partnership,  for  the  years  1942  and  1943,  showing 
no  assessment  of  income,  but  a  reallocation  between 
the  i)artners. 

^/r.  Pigg:    Same  objection, 
^he  Court:     It  will  be  admitted  and  marked  as 
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Pe^titioner's  Exhibit  40. 


Commissioner  of  Internal  Revenue  199 

(The  document  referred  to,  heretofore 
marked  as  Petitioner's  Exhibit  No.  40  for  iden- 
tification, was  received  in  evidence  as  Peti- 
tioner's Exhibit  No.  40.) 

Mr.   Davidson:     Will  you  mark  this? 

The  Clerk:     Petitioner's  41. 

The  Court:    What  is  it? 

Mr.  Davidson:  Petitioner's  Exhibit  41  is  a  cer- 
tificate of  the  Collector  of  Internal  Revenue,  show- 
ing payments  of  income  tax  of  Louis  C.  Scharpf  for 
the  years  1943  and  1944.   I  offer  that  in  evidence. 

Mr.  Pigg:    No  objection. 

The  Court:  It  will  be  admitted  as  Petitioner's 
41.  [199]  ' 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Petitioner's  Exhibit 
No.  41.) 

Mr.  Davidson:  I  also  have  here  a  deficiency 
notice  addressed  to  John  J.  Rogers  for  the  years 
1943  and  1944,  which  I  would  like  to  have  marked 
for  identification. 

The  Clerk:    Petitioner's  42. 

The  Court:     What  is  that,  now? 

Mr.  Davidson:  The  deficiency  notice  addressed 
to  Mr.  John  J.  Rogers,  for  the  years  1943  and  1944. 
I  offer  that  in  evidence. 

Mr.  Pigg:     No  objection. 

The  Court:  It  will  be  received  and  marked  as 
Petitioner's  42. 
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(The  document  referred  to  was  marked  and 

received  in  evidence  as  Petitioner's  Exhibit  No. 

42.) 

Mr.   Davidson:     And  also   the   deficiency  notice 

addressed  to  Louis  C.  Scharpf,  covering  the  same 

years,  1943  and  1944. 

The  Clerk:    Petitioner's  43. 

(The  document  referred  to  was  marked  as 
Petitioner's  Exhibit  No.  43  for  identification.) 

Mr.    Davidson:     We   offer   Petitioner's   43,    the 

deficiency  notice  addressed  by  the  Respondent  to 

Louis  C.  Scharpf  covering  the  years  1943  and  1944. 

Mr.  Pigg:    We  object  to  it  as  immaterial.  [200] 

The  Court:     It  will  be  received  and  marked  as 

Petitioner's  43. 

(The  document  referred  to,  heretofore 
marked  as  Petitioner's  Exhibit  No.  43  for  iden- 
tification, was  received  in  evidence  as  Peti- 
tioner's Exhibit  No.  43.) 

Mr.  Davidson:  I  offer  as  Petitioner's  44,  the 
certificate  of  the  Collector  of  Internal  Revenue 
showing  payments  of  income  tax  by  John  J.  Rogers 
for  the  years  1943  and  1944. 

Mr.  Pigg:     No  objection. 

The  Court:  It  will  be  received  and  marked  as 
Petitioner's  44. 

(The  document  referred  to  was  marked  and 
received    in   evidence    as   Petitioner's   Exhibit 

No.  44.) 
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Mr.  Davidson:  Your  Honor,  that  completes  the 
Petitioner's  case,  except  that  we  had  another  wit- 
ness on  evaluations,  ]Mr.  Peterson  of  Eugene,  and 
counsel  for  the  Respondent  has  agreed  to  stipulate 
that,  if  called,  Mr.  Peterson  would  be  qualified  to 
testify  and  would  testify  that,  in  his  opinion,  a 
reasonable  rental  value  of  the  Twin  Oaks  Property 
in  Eugene  at  January  2,  1941,  would  be  from  $185 
to  $210  per  month,  and  that  he  based  that  opinion 
upon  a  rental  of  sixty  dollars  for  the  concrete  build- 
ing, and  rental  of  $125  to  $150  for  the  balance  of 
the  property,  and  that  otherwise  on  the  direct  ex- 
amination and  cross-examination,  his  testimony 
would  [201]  be  the  same  as  that  of  Mr.  Rodman, 
who  testified. 

The  Court:  Is  it  stipulated  by  Respondent  that 
the  witness  would  so  testify? 

Mr.  Pigg:    Yes. 

The  Court :  We  will  consider  his  testimony  then, 
as  though  he  were  present  •? 

Mr.  Pigg:  That  is  rio-ht;  it  may  be  so  consid- 
ered. 

Ml .  Davidson :    The  Petitioner  rests. 

The  Court :    The  Respondent  may  proceed. 

Mr.  Pigg:     Mr.  Hyde. 

Whereupon, 

CLARENCE  F.  HYDE 

called  as  a  witness  for  and  on  behalf  of  the  Respond- 
ent, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 
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Direct  Examination 
By  Mr.  Pigg: 

Q.     Will  you  state  your  name? 

A.     Clarence  F.  Hyde. 

Q.  What  is  your  business  or  occupation,  Mr. 
Hyde?  A.     I  am  a  realtor  and  appraiser. 

Q.     Where?  A.     In  Eugene. 

Q.     Eugene,  Oregon?  A.     Yes.  [202] 

Q.  How  long  have  you  been  engaged  in  that 
business  or  profession  there? 

A.  I  have  been  an  operator  in  the  real  estate 
business  since  1920;  I  have  been  devoting  a  large 
portion  of  my  time  to  appraising  since  1933.  At 
the  present  time,  I  am  devoting  about  30  per  cent — 
about  80  per  cent  of  my  time  to  appraisal. 

Q.  Prior  to  your  engaging  in  that  business,  did 
you  pursue  any  collegiate  or  other  courses  of  study 
to  qualify  you  particularly  or  to  better  qualify  you 
for  that  work  ? 

A.  I  took  a  course  of  instruction  with  American 
Institute  of  Real  Estate  Appraisers,  and  have  the 
designation  of  a  member  of  the  Appraisers'  Society, 
that  is,  I  am  a  member  of  the  Society  of  Real  Estate 
Appraisers. 

Q.     What  collegiate  degrees,  if  any,  do  you  hold? 

A.  I  have  no  collegiate  degrees;  I  have  three 
years  of  college  work. 

Q.  Are  you  a  member  of  any  professional  so- 
ciety ? 

A.     The  American  Institute  of  Real  Estate  Ap- 
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praisers ;  and  the  Society  of  Residential  Ajopraisers. 

Q.  In  your  apprasial  work  and  your  brokerage 
work,  as  you  have  described  it,  is  it  necessary  that 
you  make  examinations  and  investigations  and 
studies  of  real  estate  property  for  the  purpose  of 
reaching  a  conclusion  as  to  the  fair  market  values 
of  the  properties  at  a  given  date?  A.     Yes. 

Q.  And  that  in  such  cases  the  fair  market  value 
is  what  you  refer  to  as  the  value  for  sale? 

A.     Yes. 

Q.     Or  income  purposes'? 

A.  Yes,  that  is  one  of  the  things  that  is  ar- 
rived at. 

Q.  In  arriving  at  a  fair  rental  value  for  real 
estate,  would  the  process  for  reaching  a  conclusion 
as  to  the  fair  rental  value  take  into  account  the 
same  factors  and  considerations  I 

A.  The  same  factors  are  taken  into  considera- 
tion. The  rentals  of  comparable  properties  and  the 
depreciated  values  of  the  subject  property  and  com- 
parable properties  as  well. 

Q.  And  would  you  proceed  in  that  manner  for 
the  pur])ose  of  arriving  at  the  fair  rental  value  of 
a  property — real  property — commercial  or  business 
property — for  ])urposes  which  contemplate  a  lease 
of  property  for  a  peiiod  of  one  year,  or  from  year 
to  year  thereafter  until  notice  by  one  or  the  other 
of  the  parties  of  termination,  as  of  January  1,  1941  ? 

A.     Yes. 
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Q.  Are  you  familiar  with  the  business  proper- 
ties or  any  other  real  properties  owned  by  the 
Twin  Oaks  Company  or  the  Twin  Oaks  Builders 
Supply  Company  of  Eugene,  Oregon,  as  of  January 
1,  1941? 

A.  You  say,  am  I  familiar  with  the  properties 
which  they  owned  as  of  that  date  ?  [204] 

Q.     Yes?  A.     Yes. 

Q.     Are  you  still  familiar  with  them? 

A.     Yes. 

Q.  Do  you  have  any  general  familiarity  wdth, 
or  did  you  have  any  familiarity  with  them  prioi*  to 
January  1,  1941? 

A.  As  a  customer  of  the  store  on  some  different 
occasions  I  have  made  some  purchases  of  the  com- 
pany, and  passing  by  there  several  times  a  week 
during  a  number  of  years,  I  became  familiar  with 
them. 

Q.  In  that  way  you  have  gained  a  general  knowl- 
edge, such  as  you  have  mentioned? 

A.    Yes. 

Q.  Now,  are  you  familiar  with  the  properties 
which  either  of  the  comiDanies  mentioned  owned  in 
Junction  City  and  Cottage  Grove,  Oregon? 

A.     Yes,  I  am  acquainted  with  those. 

Q.     Also  as  of  January  1,  1941  ?  A.     Yes. 

Q.  Mr.  Hyde,  I  hand  you  Petitioner's  Exhibit 
17,  which  is  the  lease  agreement,  or  a  copy  of  it, 
to  which  I  referred  a  while  ago.  Have  you  been 
furnished  with  a  copy  of  that  lease  heretofore? 
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A.     Yes. 

Q.  And  this  is  the  same  as  the  one  you  have  a 
copy  of?  [205]  A.     Yes. 

Q.  Now,  have  you  made  an  independent  search 
or  examination  of  the  public  records  or  any  other 
recognized  records  for  the  purpose  of  ascertaining 
what  ijroperties  were  owned  by  the  Twin  Oaks 
Builders  Supply  Company  as  of  January  1,  1941, 
or  January  2,  1941?  A.     Yes. 

Q.  Have  you  prepared  a  list  or  a  chart  of  such 
properties'?  A.     I  have. 

Q.     Do  you  have  it  with  you?  A.     Yes. 

Q.  Will  you  let  me  see  the  list  or  chart  which 
you  have  there  (indicating)  ?  A.     Surely. 

Mr.  Pigg :  I  will  ask  that  it  be  marked  for  iden- 
tification as  a  Respondent  Exhibit. 

The  Clerk:     Respondent's  Exhibit  D. 

(The  document  referred  to  was  marked  as 
Respondent's  Exhibit  D  for  identification.) 

Q.  (By  Mr.  Pigg)  :  Mr.  Hyde,  I  will  return  to 
you  now  the  same  group  of  papers  which  you 
handed  me,  which  have  now^  been  marked  for  iden- 
tification as  Respondent's  D.  Can  you  designate 
or  identify  by  page  number  in  the  chart  which  you 
have  drawn  or  made  showing  the  location  of  the 
Twin  Oaks  property  or  other  [206]  identification 
including  the  pictures,  or  otherwise?  A.     Yes. 

Q.     Will  you  do  so? 

A.  Well,  the  plat  of  the  real  property  in  Cottage 
Grove  is  on  page  1;  the  picture  of  the  building  is 
on  page  2. 
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Q.     Is  that  the  Cottage  Grove  property? 

A.  That  is  Cottage  Grove.  And  Junction  City, 
the  plat  of  the  land  is  on  page  5,  and  the  pictures 
cover  pages  6,  7  and  8.  The  main  property  on 
Eugene  is  on  page  13,  and  the  pictures  on  pages 
14,  15,  16  and  17. 

Q.  And  are  there  attached  to  the  group  of  papers, 
now  Exhibit  D  for  identification,  certified  copies 
of  deeds  and  conveyances  relating  to  those  par- 
ticular properties'?  A.     Yes,  there  is. 

Mr.  Pigg:  We  will  also  ask  that  this  deed,  this 
certified  copy  of  a  deed  be  marked  for  identification 
as  Respondent's  E. 

(The  document  referred  to  was  marked  Re- 
spondent's Exhibit  E  for  identification.) 

The  Court:  Is  that  all  attached  to  Respond- 
ent's D? 

Mr.  Pigg:     That  is  right. 

The  Court:     They  are  all  under  one  cover? 

Mr.  Pigg:  They  are  presently  under  one  staple; 
and  the  next  one,  also  a  certified  copy  of  a  warranty 
deed,  I  will  ask  be  marked  as  Respondent's  F. 

(The  document  referred  to  was  marked  Re- 
spondent's Exhibit  F  for  identification.)  [207] 

The  Court :  Is  there  any  objection  to  the  intro- 
duction of  these? 

Mr.  Davidson:  There  is  no  objection  to  the  deeds. 
I  assume  tliey  are  what  they  purport  to  be,  but  I  do 
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object  to  the  rest  of  the  offer,  and  I  am  referring 

particularly  to  this  group  of  papers  and  pictures. 

The  Court:  He  is  not  offering  Respondent's  D 
yet;  that  has  just  simply  been  identified. 

Mr.  Davidson :     Yes,  so  I  understand. 

Mr.  Pigg :  And  the  next  one  I  ask  be  marked  as 
Exhibit  G. 

(The  document  referred  to  was  marked  as  Re- 
spondent's Exhibit  G  for  identification.) 

Q.  (By  Mr.  Pigg)  :  Mr.  Hyde,  when  were  the 
photographs  that  you  have  identified  in  this  exhibit 
for  identification  made,  and  by  whom? 

A.  They  were  made  by  myself  during  the  past 
ten  days. 

Q.  To  what  extent,  if  you  know,  do  the  photo- 
graphs that  you  have  identified,  insofar  as  buildings 
are  concerned,  disclose  a  picture  of  a  building,  or 
whatever  it  was,  as  it  existed  on  January  1,  1941  ? 

A.  One  of  the  pictures  of  the  property  at  Sixth 
and  High  Streets  shows  a  building  back  of  which 
street  there  was  constructed  a  building  since  that 
date.  It  is  not  very  plain  [208]  in  view  of  the  build- 
ing; but  there  was  a  building  destroyed  by  fire  in 
1946,  and  a  new  building  placed  in  front  of  it. 

Q.  Will  you  identify  that  by  page  number  and  by 
picture  also? 

A.  It  is  shown  on  page  16;  it  is  the  frame  build- 
ing in  the  rear  of  the  building  which  has  the  sign 
on  it  "  Twin  Oaks  Builders  Supply  Company. ' ' 
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Q.  Are  you  familiar  with  the  properties  which 
you  have  described  as  they  stood  or  existed  on  Jan- 
uary 1,  1941?  A.     Yes. 

Q.  Now  have  you  made  a  study  and  analysis  of 
the  pertinent  facts  in  this  case  for  the  purpose  of 
arriving  at  an  opinion  as  to  the  fair  rental  value 
of  these  properties  that  you  have  described  as  of 
January  1,  1941? 

A.  Well,  the  only  exception  is  one  property  that 
I  didn't  make  a  ver}^  complete  investigation  of,  and 
•that  was  the  Cottage  Grove  warehouse  property, 
which  was  locked ;  and  I  did  not  see  the  inside  of  it. 
But  I  did  make  inquiries  of  the  tenants  of  what  it  was 
like  on  the  inside. 

Q.  I  used  the  phrase  of  "fair  market"  or  ''ren- 
tal" value.  What  did  you  understand  l)y  those 
words  ? 

A.  A  fair  market  value  is  the  amount  Avhich  a 
willing  purchaser  is  willing  to  pay  for  a  given  amount 
of  propert}"  or  a  certain  amount  of  property,  with  a 
willing  seller  who  is  willing  to  sell,  both  of  full  knowl- 
edge of  all  conditions  [209]  applicable  to  the  prop- 
erty, and  neither  the  buyer  having  to  buy  or  the  seller 
having  to  sell. 

Q.  For  the  purpose  of  arriving  at  a  fair  rental 
value  of  a  given  property  at  a  basic  or  given  date,  the 
same  considerations  or  factors  are  true,  are  they  not? 

A.     The  same  factors  are  considered. 

Q.     Based  on  your  study  and  survey,  and  in  the 
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light  of  the  experience  that  you  have  related,  have 
you  arrived  at  an  opinion  as  to  the  fair  market  value 
of  these  properties— fair  rental  value  of  the  prop- 
erties as  of  January  1,  1941?  A.     Yes,  sir. 

Q.     AVill  you  state  what  that  fair  rental  value  is"? 

A.     $6700. 

Q.     What  is  that?  A.     $6700. 

The  Court:     What  year? 

The  Witness :     As  of  January  1, 1941. 

The  Court :     For  what  period  ? 

The  Witness :  For  one  year ;  for  the  calendar  year 
1941. 

Q.  (By  Mr.  Pigg)  :  Does  that  include  the  real 
properties  only,  or  the  real  property  and  furniture 
and  fixtures  ? 

A.  This  includes  all  the  real  property  that  they 
own,  but  not  the  fixtures  or  furniture ;  and  it  also  in- 
cludes the  [210]  building  in  another  part  of  the  city 
which  was  owned,  and  on  which  I  think  they  did  not 
own  the  land. 

Q.  Now,  Mr.  Hyde,  will  you  explain  in  your  own 
w^ords  just  how  you  arrived  at  that  value? 

A.  The  Cottage  Grove  property  consists  of  tracts 
of  land  api^roximately  170  feet  in  length  and  105 
feet  in  depth,  and  another  vacant  lot  which  is  facing 
Ninth  Street,  which  was  the  Pacific  Highway,  with 
a  45  foot  frontage,  with  approximately  100  feet  in 
depth;  and  there  is  a  warehouse  building  85  by  88. 
This  warehouse  building  has  a  full  basement,  and  one 
story  above  the  basement.  Upon  inquiry  I  informed 
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that  this  was  a  strong  and  substantial  building,  and 
about  one  half  of  it  had  a  concrete  floor.  The  fact 
that  that  building  was  rented,  according  to  the  in- 
formation I  received,  during  the  years  1941 — verv 
little  of  it  in  1940— and  during  the  year  1941,  1942, 
1943,  1944,  and  during  that  period  the  average  rent 
amounted  to,  according  to  the  figures  I  was  fur- 
nished, at  the  courtesy  of  Mr.  Rogers,  was  $1054. 
So  I  estimated  the  fair  rental  value  for  the  i)rop- 
erty  for  the  year  1941  at  $950. 

For  the  Junction  City  property,  I  made  consider- 
able inquiry  as  to  other  rentals  in  Junction  City,  and 
considered  the  propert}^  which  the  Twin  Oaks  Build- 
ers Supply  Company  was  renting — the  property  that 
they  are  renting  is  on  Sixth  and  Front  Streets — 
that  is  a  building  with  50  foot  frontage  [211]  and 
74  feet  in  depth.  It  is  a  one-story  store  building. 
Now,  immediately  adjoining  that  property,  on  land 
which  the  company  does  not  own,  there  was  con- 
structed upon  it  a  hollow  tile  building.  This  hol- 
low tile  building  is  50  feet  wide  and  adjoins  the 
building  which  they  own  and  has  a  depth  of  34  feet 
with  15  feet  height.  There  is  a  string  of  windows 
across  the  top  of  the  building,  at  l)otli  the  east  and 
west  ends,  about  30  inches  wide  on  each  side.  That 
building  has  a  cement  floor,  with  the  exception  of 
two  spaces  for  di'ivers  of  27  feet  each  for  cars.  And 
in  that  l)uilding— that  is  a  property  tliat  has  700 
square  feet  of  floor  space.  Considering  the  cost  of 
that  property  as  of  the  present  time,  and  the  value 
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as  of  1941,  which  is  56.4  per  cent  of  the  cost  as  of 
April  1,  1941,  and  allowing  25  per  cent  depreciation, 
there  would  he  a  value  as  of  the  present  time  of  $2200 
for  that  building.  That  building  adjoins  the  building 
which  they  are  now  using,  which  they  are  renting, 
and  has  a  ground  floor  space  of  over  fifty  per  cent 
of  the  store  space;  in  addition  to  that,  over  700 
square  feet  of  balcony  space.  I  estimated  the  rental 
value  of  that  to  l)e,  what  they  are  paying  for  the 
store  property,  and  the  store  property  is  compara- 
ble with  other  land— I  considered  that  to  be  $25  per 
month,  or  $300  per  year. 

Immediately  to  the  north  of  that,  there  two  and 
three  fourths  city  lots;  the  lots  are  50  x  100  each, 
with  [212]  1371/2  feet  of  paving  on  Front  Street,  and 
100  feet  on  Seventh  Street;  that  tract  of  land  is  en- 
closed by  a  six-foot  woven  wire  fence,  with  three 
barbed  wires  above,  and  is  improved  ^vith  a  build- 
ing for  the  storage  of  lumber.  The  main  building 
is  a  hollow  tile  at  each  end  Avith  an  average  height 
of  ten  feet,  40  x  90,  with  a  total  3800  square  feet. 
There  is  another  storage  shed  20  x  68  with  an  aver- 
age height  of  ten  feet,  and  a  total  5160  square  feet. 

I  considered  that  that  property,  being  used  to  its 
highest  use  for  the  benefit  of  the  lumber  company, 
and  in  taking  into  consideration  the  comparable  rents 
at  Junction  City  I  estimated  the  rental  value  of  that 
property  to  be  $25  per  year — $25  per  month— or  a 
total  rental  for  the  Junction  City  property  alto- 
gether of  $600  per  year. 
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There  is  one  property  in  the  City  of  Eugene  which 
was  located  out  on  Charleston  Street,  on  lot  3,  block 
5  of  Skinner's  addition,  on  land  which  is  owned  by 
the  Oregon  Electric  Railway  Company,  which  is 
leased  land.  The  improvements  in  that  building  or 
on  that  tract  of  land,  that  belongs  to  the  Twin  Oaks 
Compan}^  and  consists  of  a  building,  a  concrete 
building  32  x  100.  The  west  side  of  the  building  is 
concrete,  but  the  east  side  of  the  building  is  open, 
and  it  has  a  tar  roof.  Immediately  adjoining  that  is 
a  frame  building  which  is  32  feet  at  one  end  and  8 
feet  at  the  other  end;  the  difference  in  width  being- 
due  to  the  railroad  spur  that  runs  into  it.  [213]  That 
building  is  40  feet  in  length.  In  'addition  to  that 
impi'ovement,  there  are  four  open  coal  bins,  25  feet 
wide,  40  feet  in  length,  6  feet  high.  The  assessed 
value  for  tax  purposes  for  that  improvement  is  $750 
and  the  tax  during  1941  was  $31.11.  Upon  inquiry, 
I  found  that  that  property  was  sold  in  January,  1948, 
and  is  now  being  operated  by  other  ownership. 

During  the  years  1941  to  1944,  it  was  operated  as 
a  fuel  business  b_y  the  Twin  Oaks  Company.  In 
consideration  of  that  property  with  other  rentals  I 
estimated  the  rental  value  of  that  improvement  to 
be  $25  per  montli,  or  $300  per  year. 

I  was  informed  that  the  property  was  sold  for 
$3500,  but  that  was  not  verified. 

NoAv,  the  main  properties  which  heretofore  have 
been  discussed  in  particular  have  been  the  prop- 
erties ou  which  the  main  business  of  the  company 
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has  been  conducted,  and  the  property  is  owned  by 
the  corporation,  and  was  owned  on  January  1,  1941. 
That  consists  of  lots :  No.  2,  the  east  40  feet  of  lot  No. 
3,  lot  6,  and  the  north  5  feet  of  lot  7 ;  all  of  plot  18 ; 
in  the  original  plot  of  Lane  County,  Oregon. 

On  Lot  No.  2,  at  the  corner  of  Sixth  Street  and 
High  Street  is  a  heavily  constructed  cement  build- 
ing 34x50  feet,  with  a  full  basement.  There  are  two 
stories  above  the  basement,  with  a  ceiling  height 
of  approximately  8  feet.  This  building  is  improved 
with  a  freight  elevator.  I  did  not  [214]  learn  or 
verify  the  capacity  of  this  elevator,  but  from  my 
observation  I  am  of  the  opinion  that  is  was  one  and 
one-half  tons,  or  in  excess  of  that  amount.  This 
cement  building  has  an  advantage  in  being  contigu- 
ous to  other  property  owned  by  the  company,  so  far 
as  trackage  is  concerned,  and  is  quite  comparable  to 
a  building  located  Fourth  and  Lincoln  Streets  oper- 
ated by  the  Eugene  I\Iill  Supply  Company.  That 
property  of  the  Eugene  ^lill  Supply  Company  was 
leased  in  1941  for  $235  per  month.  That  property 
is  now  renting  at  $400  per  month.  That  building- 
is  a  warehouse  property  with  a  space  for  one  car 
on  the  railroad  spur.  The  rent  of  $235  is  less  than 
the  owner  received  in  1940;  at  that  time  it  rented 
for  $275.  That  means  an  average  rental  of  17c  per 
square  foot.  On  that  basis,  for  this  concrete  build- 
ing, 17c  per  square  foot  for  the  storage  space  avail- 
able in  the  building,  it  would  amount  to  $867,  which 
I  would  consider  as  the  rental  value  of  that  property 


214  Ttvin  Oaks  Company  vs. 

(Testimony  of  Clarence  F.  Hyde.) 
for  the  calendar  jeaw  Now,  this  cement  building, 
as  I  already  stated,  has  a  full  cement  basement  and 
two  stories.  The  cost  of  that  building  as  of  the  pres- 
ent date  and  for  the  two  stories  is,  in  my  opinion, 
$4.24  per  square  foot.  And  the  construction  cost  at 
this  date  for  the  basement  $2.68  per  square  foot,  or 
a  reconstruction  cost  at  the  present  time  of  $1,972. 
The  current  costs  of  1941  were  56.4  per  cent  of  the 
1948  costs,  which  would  reduce  that  building  to  the 
value  of  the  building  as  of  January  1,  1941,  to  about 
$10,700.  [215] 

I  estimated  the  depreciation  on  that  building  from 
that  date  of  30  per  cent,  as  a  lawfully  depreciated 
value  of  a  two-story  basement  and  building,  $7490; 
and  the  depreciated  vahie  of  the  elevator  as  of  that 
date  was  $1279.  Therefoi'e  there  would  be  a  total  de- 
preciated value  of  that  equipment  of  $769  to  that 
building  on  the  basis  of  the  depreciated  value  of  the 
improvements;  and,  also,  in  comparing  it  with  the 
rent  of  like  property,  I  based  the  rent  at  $867  per 
year. 

Xow,  immediately  adjoining  this  cement  building 
was  a  storage  shed  which  was  ap])roximately — the 
storage  shed  was  approximately  40x95.  That  build- 
ing was  lost  by  hre  in  1945  or  1946  but  was  replaced 
Avith  a  new  building  in  1946.  Mr.  Rogers  also  in- 
formed that  the  fire  loss  on  that  building  was  $7422. 
Now,  if  we  were  going  to  use  the  rule  of  thumb  of 
$10  ])er  month  for  each  $1000,  assuming  it  was  worth 
what  1  have  indicated,  that  would  result  in  a  rent 
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of  $888  per  year.  But  I  think  that  might  be  exces- 
sive; so,  for  the  purpose  of  this  appraisal,  I  esti- 
mated the  value  of  that  building  for  storage  space 
to  be  on  the  basis  of  one  cent  per  square  foot  per 
month,  or  $38  per  month,  with  an  annual  rental  of 
$456. 

Xow,  the  main  building  of  the  Twin  Oaks  Company 
covers  the  west  145  feet  of  lot  6  and  the  north  5  feet 
of  lot  7.  So  that  that  building  has  85  foot  frontage 
on  High  Street  which  is  the  main  thoroughfare  of 
that  trade  area,  with  a  depth  of  145  feet,  having  a 
railroad  spur  which  is  on  [216]  the  property  owned 
by  the  Twin  Oaks  Company.  The  west  30  feet  of 
this  building  is  used  for  an  office  and  a  retail  store, 
and  the  east  115  feet  is  used  for  storage.  So,  I  con- 
sider those  two  sections  of  the  building  separately. 
The  30  foot  wide  by  80  feet  on  the  street  is  the  store 
property,  and  has  an  area  of  2550  square  feet.  Taking 
into  consideration  the  rental  of  some  other  stores, 
which  have  narrower  frontages  in  somewhat  similai' 
locations,  for  instance,  the  Maytag  washing  machine 
store'  or  the  Singer  sewing  machine  store,  or  the 
Hub  clothing  store  which  have  20  foot  frontage  and 
80  feet  in  depth — they  were  paying  from  5  to  6  cents 
per  square  foot  for  rental,  where  they  had  the  twenty 
foot  frontage  of  store  space. 

In  appraisal  work,  it  is  generally  pretty  well  eon- 
ceded  that  the  front  30  feet  of  a  store  has  a  rental 
value  of  54  per  cent  of  the  value  of  the  store  build- 
ing which  is  80  feet  in  depth;  therefore  I  have  as- 
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signed  in  my  opinion,  that  this  property  with  an  85 
foot  frontage  and  a  30  foot  depth  at  a  rental  value 
at  that  time  5  cents  a  square  foot,  or  $127.50  per 
month  or  an  annual  rental  of  $1530. 

Now,  the  storage  part  in  connection  with  that  same 
building,  85x115,  has  a  minimum  height  of  20  feet 
and  an  average  height  of  probably  221/2  f^^t,  and 
covers  an  area  of  9775  square  feet.  There  is  one  sec- 
tion of  that,  in  the  northwest  corner,  which  is  30x30 
—that  is  a  building  which  is  enclosed,  which  is  a  room 
by  itself,  and  is  used  for  the  [217]  storage  of  small 
equipment,  such  things  as  hammers,  hammer  han- 
dles, and  articles  of  that  kind. 

On  the  south  side  of  the  storage  building  there 
are  two  platforms,  and  adjoining  them  each  is  a  space 
set  off  by. partitions  for  the  storage  of  building  ma- 
terials, and  is  used  for  the  storage  of  lumber,  be- 
cause of  its  height  and  lumber  can  stand  on  end. 
Approximately  one  half  of  this  building,  of  this 
5775  square  foot  of  building,  has  a  concrete  floor. 
For  comparable  purposes,  the  Xorthwest  Flax  Prod- 
ucts Company  OT^^ls 

The  Court :  I  don 't  think  we  need  to  go  into  what 
these  other  people  own.    Let  us  not  go  to  far  afield. 

The  AVitness:  Without  going  into  comparable 
pi'operties,  I  estimated  the  rental  value  of  this  stor- 
age space  to  be  at  8  cents  per  square  foot,  8  cents 
per  square  foot  per  year,  or  $1760. 

Xow,  in  addition  to  that  space,  the  company  owned 
on  January  1,  1941,  open  laud  used  for  the  storage 
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of  building  materials,  8740  square  feet,  besides  the 
railroad  trackage,  and  I  considered  the  value  of 
that  as  comparable  to  the  McCormack  property 
which  was  bought  by  them  for  that  same  purpose, 
and  I  assumed  the  rental  value  of  that  as  $240  per 
year.  I  did  not  appraise  the  personal  property,  but 
in  isumming  up  the  real  property  in  Eugene,  on 
High  Street,  the  main  plant  has  an  assessed  value, 
or  did  have  in  1941  of  $6355.  And  I  assumed  the 
rental  value  of  the  entire  property  owned  by  the 
company  [218]  in  1941  as  having  a  rental  valuQ 
of  $6700. 

Q.     Are  you  finished'? 

A.     Yes,  unless  you  want  some  more  detail. 

Q.  Can  you  state  briefly  the  nature  of  the  prin- 
cipal appraisal  work  in  which  you  were  engaged,  or 
in  which  you  have  engaged  for  governmental  agen- 
cies or  state  agencies? 

A.  I  did  the  appraising  for  the  First  National 
Bank,  the  United  States  National  Bank  at  Eugene, 
and  at  Springfield,  at  Cottage  Grove,  and  had  con- 
ferences in  connection  with  the  government-insured 
(t.I.  loans,  and  have  done  some  w^ork  for  the  United 
States  National  Bank,  for  the  Bank  itself,  and  I 
did  appraising  for  Veterans  Department  of  the  State 
of  Oregon  on  their  loans  that  they  are  making  to 
soldiers,  which  covers  residential,  farm  and  busi- 
ness property.  The  same  thing  is  true  on  govern- 
ment loans.  I  have  made  appraisals  for  the  Cali- 
fornia Insurance  Commissioner  of  the  largest  pri- 
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vate-owned  property  in  Eugene,  on  which  the  insur- 
ance companies  had  liens.  I  have  made  appraisals 
for  E.  E.  McKeen  of  the  Connecticut  Mutual  Life 
Insurance  Company,  and  for  the  Kaufman  Mortgage 
Company.  I  have  done  considerable  work  for  the 
Oregon  State  Highwaj^  Department  on  condemna- 
tion proceedings. 

Q.  Are  you  familiar  with  the  Long-Bell  prop- 
erties in  Eugene,  used  by  the  Long-Bell  Company 
for  their  lumber  yard  or  business? 

A.     Yes,  I  am  familiar  with  that.  [219] 

Q.  To  what  extent,  if  at  all,  do  the  Long-Bell 
Properties  compare  as  a  business  facility  with  that 
of  the  Twin  Oaks  Company  in  Eugene? 

A.  In  many  ways  they  are  ver}^  similar.  They 
both  have  railroad  trackage  on  the  spur;  they  both 
have  storage  space.  The  Long-Bell  lumber  company 
facility  is  not  quite  as  large,  and  it  does  not  have  quite 
the  area.  However,  there  are  two  differences  that 
I  think  are  material.  I  just  described  this  two-story 
cement  building  which  was  owned  by  the  Twin  Oaks 
Company,  and  the  Long-Bell  company  does  not  have 
such  a  buikling  as  that;  and  I  also  described  the 
Twin  Oaks  Company  as  having  a  store  and  office 
room,  on  this  85  foot  frontage  on  ^lain  Street,  and 
on  High  Street.  The  Long-Bell  Company  has  a 
frontage  for  their  office  of  34  feet.  In  my  judgment, 
the  store  facilities  of  the  Twin  Oaks  Company  are 
superior  to  the  store  facilities  of  the  Long-Bell  Com- 
pany. I  considered  the  rentals  paid  by  the  Long-Bell 
Company  of  $300  per  month.    Mr.  Sweet  their  lease 
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was  $300  per  month,  and  he  didn't  know  whether 
that  1943  or  1942,  but  as  of  January  1,  1943,  and 
being  adjusted  to  January  1,  1941,  on  the  basis  of 
construction  costs,  it  would  be  90  per  cent  of  that 
amount,  or  a  monthly  rent  of  $270,  or  an  annual 
rental  $3240. 

Q.  xire  you  familiar  with  the  so-called  Orem 
properties  that  are  now  owned  by  the  Twin  Oaks 
property  ? 

A.  I  am  familiar  with  it  by  observation,  from 
outside  [220]  appearance. 

Q.  That  is  what  I  mean.  I  hand  you  Respond- 
ent's C,  and  ask  you  if  that  relates  to  the  Orem 
properties,  as  being  a  deed  of  conveyance,  or  a  cer- 
tified copy? 

A.  That  is  a  certified  copy  of  the  deed  of  con- 
veyance. 

Q.  I  hand  you  Respondent's  I  for  identification. 
Does  that  have  any  relationship  to  the  Orem  prop- 
erty? 

A.  Yes,  that  is  the  building  on  the  Orem  prop- 
erty. 

Q.     Is  that  a  residence? 

A.     That  is  a  residence. 

Q.  This  is  the  building  that  is  on  the  land  cov- 
eied  by  Exhibit  C  for  identification ? 

A.     That  is  right. 

Q.  Xow,  both  of  those  Exhibits,  C  and  I  for  iden- 
tification— speak  what  you  know,  if  anything,  a])out 
the  relationship  of  those  properties  to  the  highway 
that  is  now  going  to  be  put  through  the  City  of  Eu- 
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gene  here  or  adjacent  to  the  properties  of  the  Twin 

Oaks  Company. 

A.  Well,  this  is  the  building  (indicating)  ;  this 
is  the  property.  As  stated  this  morning,  this  is  the 
propert}"  which  was  being  condemned  or  had  been 
purchased  by  the  State  Highway  Department  for  the 
new  highway. 

Q.     You  are  referring  to  Mr.  Martin's  testimony? 

A.     Yes. 

Q.  Is  that  the  property  wliich  he  mentioned  as 
having  [221]  been  acquired  by  the  State  Highway 
Commission  ?  A.     Yes. 

Q.     From  the  Twin  Oaks  Company. 

A.     That  is  right. 

Q.  Then,  what  is  the  fact,  Mr.  Hyde,  as  to  whether 
the  highway  that  is  to  be  built  and  re-routed  in  Eu- 
gene, as  it  is  now  known  and  contracted  for  as  to 
whether  it  affects  or  touches  or  will  improve  the  ac- 
tual business  property  of  the  Twin  Oaks  Company  ? 

A.  Well,  it  does  not  touch  the  business  property, 
but  by  agreement  with  the  State  Highway  Depart- 
ment and  the  City  of  Eugene,  the  railroad  spur  which 
serves  the  Twin  Oaks  Company  is  to  be  disposed  of. 
The  Twin  Oaks  Company  will  lose  the  use  of  that 
railroad  spur. 

Q.     If  and  when  the  new  highway  is  put  tlir*  )Ugh  ? 

A.     That  is  right. 

Q.  Did  you  take  that  circumstance  into  account 
in  arriving  at  the  fair  rental  value  to  which  you 
have  testified? 
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A.  I  considered  the  fair  rental  value  of  the  projD- 
erties  on  the  basis  of  comparable  rentals,  and  so  far 
as  the  railroad  spur  is  concerned,  I  considered  just 
the  depreciated  value  of  the  spur  itself,  that  is,  the 
cost  of  construction  less  depreciation. 

I  don 't  know  whether  you  care  for  this  additional 
information  but,  in  my  opinion,  the  main  building 
of  the  [222]  company,  as  of  January  1,  1941,  that 
is  the  main  operation  property  on  High  Street,  in 
Block  18 — I  estimated  the  depreciated  value  of  the 
improvement  as  of  January  1,  1941,  at  $30,100;  the 
value  of  the  land  at  $12,000 ;  and  the  total  rental  of 
that  particular  parcel  of  property  as  $4850. 

Q.  So  far  as  your  description  of  the  property  is 
concerned,  as  you  have  related  that,  particularly  the 
improvements,  are  you  speaking  as  of  January  1, 
1941,  or  as  of  some  other  date,  or  substantially  that 
date'? 

A.  January  1,  1941.  I  adjusted  everything  to 
that  date. 

Mr.  Pigg:     You  may  cross-examine. 

Cross-Examination 

Q.  (By  Mr.  Davidson)  :  What  was  the  relative 
rate  of  rental  increases  from  the  beginning  of  1941 
to  the  beginning  of  1942,  in  your  opinion?  The  busi- 
ness rentals? 

A.  The  Business  rental  increases  were  verv  slight 
during  that  time ;  possibly  around  5  per  cent. 

Q.  HoAv  much  would  you  say  from  the  beginning 
of  1912  to  the  beginning  of  1943? 
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A.  It  would  be  about  10  per  cent;  the  same  ad- 
vance, or  about  a  5  per  cent  advance. 

Q.  How  much  would  you  say  from  the  first  of 
1943  to  the  first  of  1944?  [223] 

A.     About  a  10  per  cent  advance. 

Q.  And  from  the  first  of  1944  to  the  first  of  1945— 
in  Eugene,  I  mean? 

A.  Well,  it  made  quite  a  good  deal  of  difference 
in  the  types  of  rental  property.  Along  in  that  period 
of  time,  as  a  result  of  scarcity,  some  leases  ran  out 
and  there  was  bidding  for  leases;  therefore  there 
were  some  very  material  increases  in  that  period  of 
time.  I  don't  think  there  was  any  stable  price  on 
any  regular  basis. 

Q.  Well,  in  your  opinion,  was  this  property  being 
occupied  at  its  highest  and  best  use  ? 

A.     Yes,  I  think  it  was. 

Q.  Let  us  go  the  Cottage  Grove  property.  Mr. 
Rogers  gave  you  a  statement  of  the  rentals  there? 

A.    Yes. 

Q.     And  the  rentals  for  1937  were  what? 

A.     Zero. 

Q.     1938  they  were  zero  too? 

A.     As  I  understand  it. 

Q.     1939  were  zero  ? 

A.     So  I  understand. 

Q.  And  the  rentals  for  1940  were  $516,  and  then 
we  come  up  to  1940,  and  you  say,  based  on  your  ex- 
perience, that  the  rental  should  be  $950  a  year? 

A.     That's  right.  [224] 
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Q.  Notwithstanding  the  fact  that  for  three  years 
they  had  nothing,  and  one  year  they  had  been  able 
to  rent  for  $516? 

A.  Yes,  because  1941  came  along  and  conditions 
were  on  the  upgrade. 

Q.  In  the  following  year  it  was  $783  for  the 
year,  1941?  A.     Yes. 

Q.  In  other  words,  that  is  different  in  practice 
than  in  theory? 

A.  When  I  said  5  per  cent,  I  was  talking  about 
properties  that  are  rented  as  entire  entities,  as  going 
concerns  are  rented  on  the  basis,  or  their  fair  rental 
value  is  based  on  the  highest  and  best  use.  This 
property  was  just  starting  to  be  used  for  a  ware- 
house and,  according  to  the  information  I  got  from 
the  Pontiac  agency,  there  was  no  person  in  charge 
of  the  property,  and  the  rentals  that  they  got— com- 
pared with  that  use— would  depend  upon  the  num- 
ber of  cars  that  they  would  put  in  there;  and  they 
Avere  also  paying  some  rent  for  the  use  of  the  car  lot. 

Q.  I  am  asking  you  now^  if  the  estimate  of  $950 
is  or  is  not  based  on  the  rental  experience  at  Cottage 
Grove  as  of  January  1941  ? 

A.  Adjusting  that  back  over  this  period  of  time, 
the  storage  rents  have  increased.  It  is  reasonable  to 
expect  that  the  rental  for  that  period  of  time  should 
be  that  much  money. 

Q.  In  other  words,  you  think  it  is  reasonable  to 
expect  [225]  that  as  of  January  1,  1941,  a  building 
from   which    they   bad    I'eceived   nothing   foi-   three 
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years,  and  $516  in  one  year,  that  tliey  should  receive 

for  it  during  that  year  $950? 

A.  Yes,  because  of  the  increased  development  and 
the  increase  in  the  lumber  business  in  Cottage  Grove, 
and  I  think  it  was  reasonable  to  believe  there  would 
be  additional  use  for  storage  purposes;  and  that  is 
the  thing  that  actually  happened. 

Q.     Isn't  that  rather  hindsight  at  this  time? 

A.     I  don't  think  so. 

Q.  You  think  that  a  person  who  had  not  gotten 
that  much,  including  the  following  year,  nevertheless, 
as  an  estimate,  you  figure  that  he  should  have  gotten 
that  much? 

A.  With  the  increased  business  conditions  in  Cot- 
tage Grove. 

Q.     We  are  talking  about  January  1,  1941? 

A.     That  is  right. 

Q.  Are  you  familiar  with  the  conditions  of  the 
Junction  City  property  as  they  were  on  January  1, 
1941? 

A.  I  have  traveled  past  that  property ;  I  was  not 
inside  of  that  continually,  but  I  had  a  familiarity 
to  this  extent ;  I  did  discuss  the  property  with  Sen- 
ator Gibson,  who  is  in  the  automobile  business  across 
the  street,  and  has  been  for  many  years,  and  he  in- 
formed me  he  was  paying  $100  a  month  for  his  rental, 
and  Mrs.  Williams,  who  owned  the  [226]  building, 
confirmed  that;  and  Mr.  Hanson,  who  was  the  man- 
ager of  the  Twin  Oaks  Company,  told  me  that  the 
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property  there  was  the  same  as  it  had  been  since  he 

went  there  12  years  ago. 

Q.  But  do  you  know  that  the  main  building  is 
not  owned  by  the  Twin  Oaks  Company? 

A.     Yes,  I  know  that. 

Q.  Do  you  know  what  rent  they  were  paying  in 
1941  ? 

A.  Mr.  Hanson— not  ]\ir.  Hanson  but  Mr.  Gibson, 
and  a  man  who  rents  a  part  of  the  building  said  that 
they  were  paying  $50  a  month. 

Q.     Is  that  what  you  used  as  your  basis? 

A.  I  considered  that ;  I  considered  the  other  ren- 
tals across  the  street  from  that  which  Mr.  Gibson 
is  paying  $100  for,  and  a  25  foot  store  building  across 
the  street  which  paid  $25  in  1941,  and  another  25 
foot  store  in  the  same  building  which  was  rented 
for  $25. 

Q.  If  you  were  trying  to  rent  to  strangers  for  the 
highest  and  best  use,  you  would  try  to  rent  the  prop- 
erty to  some  other  material  industry,  building  ma- 
terial industry? 

A.     That  is  the  highest  and  best  use,  yes. 

Q.  You  think  that  we  would  get  a  willing  tenant 
who  would  be  willing  to  pay,  and  a  willing  landlord 
who  would  be  willing  to  rent,  at  that  rate? 

A.    Yes. 

Q.     You  think  it  could  be  rented  for  that  ?  [227] 

A.     Yes. 

Q.     Considering  the  earning  that  the  corporation 
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has  made,  did  you  consider  that  as  an  indication  of 

the  rental  possibilities'? 

A.  Where  comparable  properties  are  being 
rented,  and  from  what  other  people  are  paying,  and 
the  values  of  such  properties,  we  would  determine 
more  the  fair  rental  values  than  the  earnings  of  the 
company.  That  is  the  reason  I  did  not  use  the  basis 
of  business  income  or  earnings. 

Q.  If  you  were  renting  a  corner  store  down  on 
the  corner  of  High  Street,  wouldn't  you  base  the 
rental  value  of  that  store  on  the  basis  of  the  earnings 
of  the  person  occupying  it  for  the  liighest  and  1)est 
use? 

A.  On  the  basis  of  what  other  comparable  prop- 
erties would  rent  for. 

Q.  That  is,  other  comparable  companies  in  the 
same  business,  what  they  were  earning  ? 

A.     What  they  were  paying  for  rent. 

Q.  Isn't  it  true  that  they  are  compelled,  under 
economic  circumstances,  to  j^ay  on  the  basis  of  what 
they  earn?  A.     Not  alwa^^s. 

Q.  Let  us  put  it  this  way :  can  they  afford  to  take 
a  definite  loss  where  the  rent  is  more  than  the  net  in- 
come to  pay  the  rent? 

A.  Any  person  cannot  pay  more  rent  than  he 
takes  in,  [228]  because  eventually  he  will  go  out  of 
business ;  and  when  he  goes  out  of  business,  someone 
else  who  is  more  comj)etent  in  operating  the  business 
steps  in  and  is  able  to  pay  the  rent. 
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Q.  Do  you  consider  Mr.  Scliarpf  and  Mr.  Rogers 
competent  ? 

A.  I  haven 't  seen  any  information  on  their  finan- 
cial statements,  but  it  would  be  my  judgment  that 
they  are  very  competent  men.  From  the  statement 
of  the  earnings  of  the  company  during  the  past  few 
years,  I  think  it  verifies  that. 

Q.  Let  us  put  it  this  way;  suppose  the  company 
owned  the  property  and  paid  no  rental,  and  had  no 
earnings  in  1934;  $627  in  1935;  $2344  in  1936;  $2173 
in  1937 ;  a  loss  of  $511.65  in  1938 ;  a  gain  of  $2315.38  in 
1939;  a  gain  of  $6036:35  the  next  year;  do  you  think 
that  company  could  afford  to  pay  $6700  rent  for  that 
property  ? 

A.  There  are  lots  of  times  when  people  own  prop- 
erty that  there  business  is  up  and  down,  and  the  own- 
ers of  the  property  are  not  always,  or,  rather,  do  not 
always  run  their  rents  up  and  down  according  to  the 
earnings  of  the  individuals  that  are  in  there. 

Q.  Let  us  take  it  another  way.  Let  us  assume 
the  business  had  earned  but  a  $1100  a  year  average 
for  the  past  20  years.  Could  they  afford  to  pay  $6700 
a  year  rent? 

A.  They  had  a  capital  investment  in  there  as  long 
as  they  owned  the  property ;  their  investment  in  the 
property  was  [229]  the  equivalent  of  paying  rent. 

Q.  Do  you  know  what  the  capital  investment  in 
the  property  was? 

A.  I  don't  know  what  the  capital  investment  in 
the  luujjerty  was,  l)ut  1  do  know  that  values  have  in- 
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creased,  and  as  values  have  increased,  properties 

have  become  worth  more. 

Q.  If  we  use  capital  on  the  investment  in  the 
property,  we  would  get  a  lower  net  result  than  we 
have  now.  So  that  doesn't  do  any  good.  Mr.  Hyde, 
you  stated  that  the  Twin  Oaks  property  was  more 
valuable  than  the  Long-Bell  property,  because  of 
the  fact  that  it  possibly  had  a  greater  frontage  on 
High  Street.  Just  what  total  frontage  on  High 
Street  does   the  Long-Bell   company  have? 

A.  The  Long-Bell  company  extends  from— they 
have  a  total  frontage  of  324  feet,  but  there  is  a  part 
of  that  frontage  which  extends  up  next  to  the  rail- 
road track  where  there  is  a  railroad  crossing,  which 
has  no  value  so  far  as  frontage  is  concerned;  and 
the  frontage  of  the  store  is  only  34  feet. 

Q.     That  is  the  office  part? 

A.     That  is  right. 

Q.  But  they  have  a  complete  building  frontage 
that  is  greater  j;han  the  Twin  Oaks,  or  was  in  1941  ? 

A.  Yes,  they  have,  put  the  part  that  is  enclosed 
does  not  add  any  more  to  its  value.  But  they  do  have, 
according  to  Mr.  Martin,  who  testified  this  afternoon, 
a  smaller  area  and  [230]  I  judge  that  to  be  true  ac- 
cording to  the  curves  that  come  into  Fifth  Street. 

Q.  Did  you  take  into  consideration  the  fact  that 
they  did  not  own  the  McCormack  tract  in  1941? 

A.     Yes. 

Q.  And  that  fact  cuts  down  their  frontage  on 
High  Street? 
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A.  Yes,  the  additional  land  that  I  placed  the  ad- 
ditional value  of  $20  a  month  on,  was  the  land  not 
covered  by  improvements ;  it  was  approximately  the 
same  area  as  the  McCormack  land.  The  McCormack 
land  amounted  to  8940  square  feet,  if  I  remember  cor- 
rectly, and  the  other  land  was  a  little  over  8700  square 
feet. 

Q.  Are  you  familiar  with  the  Kreml  Bakery 
property  ?  A.     Yes. 

Q.     Will  you  describe  that? 

A.  That  is  a  frame  building,  with  75  feet  fron- 
tage, and  extends  east  and  west  a  distance  of  145 
feet.  It  is  a  very  lightly  constructed  frame  building. 
The  exterior  is  wood  lath,  and  it  has  stucco  on  it, 
and,  as  a  result  of  weather,  rain,  getting  wet  and 
drying  out,  that  stucco  is  breaking  and  cracking  and 
l)ecoming  pretty  badly  broken. 

Q.  How  will  the  land  area  in  that  building  com- 
jjare  with  the  main  Eugene  property  of  Twin  Oaks? 

A.  The  area  of  that  property  is  75x145,  and  the 
area  [231]  of  the  Twin  Oaks — of  their  store  build- 
ing and  the  shed  and  the  storage  space  and  the 
buildings  back — is  85x145,  and,  in  addition  to  that, 
they  have  a  concrete  or  cement  building  34x50,  two 
full  stories  and  a  basement,  and  a  building  which 
was  destroyed  by  tire,  with  approximately  40x95  di- 
mensions. I  have  not  figured  it  on  a  percentage  basis, 
but  the  area  which  is  covered  by  the  Twin  Oaks  Com- 
pany buildings  is  very  much  in  excess  of  that. 
'  Q.     It  sounds  like  it  is  about  twice  as  much? 
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A.  Yes,  twice  as  much  and  superior  construction. 
The  Kreml  Bakery,  that  is  a  two-story  building.  I 
have  not  been  on  the  inside  of  that  building,  except 
on  the  first  floor;  I  don't  know  whether  there  is  any- 
thing upstairs  or  not.  At  the  present  time  a  part 
of  that  building  is  being  rented  by  the  Twin  Oaks 
Company,  and  a  part  of  it  is  being  rented  by  a  pro- 
duce company  which  has  some  refrigeration  in  it. 

Q.  Do  you  know  that  that  building  was  being  ac- 
tively offered  for  sale  in  1939  and  1940? 

A.  I  was  told  by  Mr.  Rogers  that  the  building  had 
been  offered  for  sale  at  one  time  for  $6000,  and  I  also 
learned  it  sold  at  a  later  date  at  a  much  higher  figure. 

Q.  As  I  understand  you,  in  considering  the  rental 
values  of  Eugene  property,  you  gave  no  eifect  to  any 
assumed  or  supposed  imminence  of  highway  con- 
struction through  the  property?  [232] 

A.  No,  I  did  not  consider  that  as  a  hazard  to 
the  property,  because  I  made  an  investigation  on 
that,  and  as  a  result  of  my  investigation,  I  found 
that  in  November  1946  the  City  of  Eugene  and 
Lane  County  and  the  state  had  entered  into  an 
agreement  that  the  spur  was  to  be  done  away  witli, 
and  that  the  highway  was  not  to  touch  the  Twin 
Oaks  property. 

Q.  Now,  Mr.  Hyde,  this  agreement  of  November 
1946  would  not  have  much  effect  on  the  liighway 
imminence  January  1,  1941,  would  it? 

A.  No;  but  at  that  time,  so  far  as  highway  con- 
struction was  concerned,  the  Oregon  State  Highway 
Engineers  were  surveying  in  several   areas.    They 
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were  surveying  through  this  subject  property;  they 
were  also  making  surveys  to  eliminate  Eugene  and 
by-pass  the  city  entirely;  there  was  no   certainty 
that  a  highway  would  be  put  through  there. 

Q.  You  heard  Mr.  Martin  testify  this  morning 
that  he  was  the  locating  engineer  of  that  route,  and 
that  he  had  recommended  that  route  to  the  Oregon 
Highway  Commission,  and  that  that  was  the  status 
upon  January  1,  1941 ;  didn't  you? 

A.  I  heard  him  say  that  he  made  the  survey 
and  submitted  it  to  the  highway  department.  I 
didn't  hear  him  state  what  his  recommendations 
were.  I  do  know  this,  that  Mr.  J.  M.  Devers  told 
me  that  prior  to  1946  everything  was  just  a  matter 
of  surveys  and  talk. 

Q.     Were  you  living  in  Eugene  at  the  time?  [233] 

A.     Yes. 

Q.  Do  you  know  whether  there  were  any  meet- 
ings or  remonstrances  against  the  ]3roposed  loca- 
tions? 

A.  I  know  that  some  of  the  business  men  who 
would  be  affected  by  the  highway,  by  any  change 
in  the  highway  going  through  their  property,  or  in 
front  of  their  property,  did  make  a  remonstrance. 

Q.     In  other  words,  they  were  concerned  about  it? 

A.  Yes;  they  didn't  want  the  highway  to  go 
through  their  property. 

Q.  Going  back  to  Junction  City,  do  yon  know 
that  the  hollow  tile  building  was  built  after  Janu- 
ary 1,  1941?  A.     No,  I  don't. 
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Q.     Did  anybody  tell  you  about  that? 

A.  No.  Mr.  Hanson,  the  manager  said  it  was 
built  prior  to  1941.  He  said  the  hollow  tile  building 
was  constructed  on  land  that  the  company  did  not 
own,  but  he  said  that  there  had  been  no  change  in 
that  since  he  had  been  there. 

Mr.  Davidson :  We  will  have  to  clear  that  up  with 
another  witness. 

The  Witness :    There  is  chance  for  an  error. 

Mr.  Davidson:    That  is  all. 

Redirect  Examination  . 
By  Mr.  Pigg: 

(The  document  referred  to  was  marked  as 
Respondent's  Exhibit  J  for  identification.) 

Q.  I  hand  you  Respondent's  J  for  identification. 
You  were  asked  b}^  ^Ir.  Davidson,  Mr.  Hyde,  con- 
cerning the  possibility  of  that  property  being 
offered,  or  the  fact  that  that  piece  of  property  was 
being  actively  offered  in  1939  or  1940.  Does  that 
refer  to  the  property  that  ]\Ir.  Davidson  spoke  of 
(indicating  document)  f  A.     Yes,  it  does. 

Q.  Does  it  also  refer  to  the  same  proi)erty  that 
Mr.  Rogers  spoke  to  you  of?  A.     It  does. 

Q.  Is  that  also  the  property,  which,  I  believe 
you  said,  Mr.  Rogers  had  been  offered — just  what 
did  he  say  with  respect  to  that? 

The  Court:  That  is  going  over  the  same  thing 
again.   Wliat  materiality  does  it  have? 

Mr.  Pigg:    It  has  this  materiality;  it  sliows  that 
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this  was  a  piece  of  property  on  which  they  rely  as 

comparable  property,  as 

The  Court:  I  don't  think  we  want  to  go  into  the 
details  of  Avhat  that  property  is.  I  think  we  have 
gone  pretty  far  afield  already. 

Mr.  Pigg:     That's  all. 

The  Court:     You  may  stand  aside. 

(Witness  excused.) 

The  Court:     We  will  take  a  five  minute  recess. 
(Whereupon  a  five  minute  recess  was  taken.) 
Mr.  Pigg:    I  would  like  to  recall  Mr.  Hyde  to  the 
stand. 

Whereupon, 

CLARENCE  F.  HYDE 

recalled  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  previously  sworn,  was  further 
examined  and  testified  as  follows: 

Further  Redirect  Examination 
By  Mr.  Pigg : 

Q.  Mr.  Hyde,  will  you  remove  from  Respon- 
dent's D  the  ])ages  which  you  identified,  the  plats 
that  you  had  drawn  and  the  pictures  that  you  iden- 
tified? A.     Yes. 

Q.  These  pages  numbered  1,  2,  5,  6,  7,  8,  9,  13, 
14,  15,  16  and  17  are  the  same  pages  that  you  iden- 
tified in  your  direct  examination  in  Respondent's  D? 

A.     That  is  right. 
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Mr.  Pigg:  If  Your  Honor  please,  if  I  can  offer 
them  as  a  group 

The  Court:  Is  there  any  objection  to  this  evi- 
dence ? 

Mr.  Davidson:  I  don't  know  what  it  is.  Yes, 
there  will  be  objections. 

The  Court:  All  right,  make  the  objection,  and 
we  will  determine  that  now.  [236] 

Mr.  Davidson:  We  object  to  the  introduction 
of  the  photographs  made  in  1948,  which  do  not 
purport  to  show  the  condition  of  the  occuj)ancy  of 
the  building  in  January  1941,  at  the  time  he  testified 
about:  they  are  simply  stated  to  be  photographs  to 
be  taken  in  the  last  ten  days  by  the  witness,  and 
therefore  are  irrelevant  to  the  question  involved. 

Mr.  Pigg:  The  witness  stated  that  his  testimony 
related  to  these  properties  as  they  existed  in  Janu- 
ary 1941. 

Mr.  Davidson :  We  admit  he  testified  to  that,  but 
the  photographs  do  not  so  relate  the  testimony. 

The  Court :  I  believe  I  v/ill  sustain  the  objection. 
There  are  one  or  two  additional  buildings  shown  up 
in  here,  and  one  building  was  burned  and  so  forth.  I 
think  it  is  just  encumbering  the  record.  You  may 
stand  aside. 

(Witness  excused.) 

Mr.  Pigg :  Your  Honor,  let  the  record  show  that 
the  only  document  that  Mr.  Hyde  is  taking  with  liim 
is  Respondent's  I)  for  identification,  which  I  will 
not  offer  in  evidence. 
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The  Court:     All  right.    Call  your  next  witness. 
Mr.  Pigg:     Mr.  Rugh. 

Whereupon, 

LOYALL  R.  RUGH 

called  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows :  [237] 

Direct  Examination 
By  Mr.  Pigg: 

Q.     Will  you  state  your  name? 

A.     Loyall  R.  Rugh. 

Q.  Mr.  Rugh,  I  want  to  hurry  through  this  as 
fast  as  possible.  What  is  your  business  or  occupa- 
tion? A.     Real  estate. 

Q.     Real  estate  brokerage  or  what? 

A.  Real  estate  broker,  and  handling  all  types 
of  city  and  country  property,  appraising  and  mak- 
ing loans,  and  so  forth. 

Q.  You  mean  business  properties,  commercial 
pro])erties,  and  so  on?  A.     Yes. 

Q.  Where  are  you  engaged  in  that  business,  Mr. 
Rugh?  A.     Eugene,  Oregon, 

Q.  For  how  long  have  you  been  engaged  in  busi- 
ness there?  A.     38  years. 

Q.  In  the  course  of  the  conduct  of  your  business, 
as  you  have  described  it,  is  it  necessary,  or  do  you 
have  occasion  to  place  a  value  or  determine  the  fair 
market  vahie  of  properties  for  the  purpose  of  sale 
or  income?  A.     Yes. 

Q.     And  for  the  purpose  of  determining  the  fair 
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rental  value  of  the  properties  ?  A.     Yes.  [238] 

Q.  And  have  you  made  such  appraisals  for  any 
government  or  state  agency  ?  A.     Yes. 

Q.  Will  you  just  state  briefly  what  those  ap- 
praisals have  covered "? 

A.  Well,  I  have  been  called  in  three  different 
times  in  the  last  year  and  a  half — in  the  last  less 
than  a  year — to  make  appraisals  for  the  State  High- 
way Commission  on  properties  along  the  highway 
through  Eugene.  There  have  been  about  eight  or 
nine  properties  that  I  have  appraised,  and  I  have 
appraised  two  iDroperties  for  private  individuals; 
one  was  appraised  for  the  owner  and  so  to  the  High- 
way Commission,  and  another  one  that  I  appraised 
for  a  private  company,  which  they  sold  to  the  High- 
way Commission.  In  other  words,  I  sold  one  and 
they  sold  one. 

Q.  Are  you  familiar  with  the  real  properties  that 
were  owned  bj^  the  Twin  Oaks  Company,  or  the  Twin 
Oaks  Builders  Supply  Company  as  of  January  1, 
1941  ?  A.     Yes. 

Q.  Have  you  made  an  independent  examination 
and  search  of  the  public  or  other  recognized  concerns 
for  title  for  real  properties'?  A.     Yes. 

Q.     For  that  purpose?  A.     Yes.   [239] 

Q.  And  do  you  have  a  general  familiarity  with 
the  class  and  character  of  the  fixtures  and  office  fur- 
niture of  the  Twin  Oaks  Company  as  of  tliat  time? 

A.     Yes,  I  have. 
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Q.  Were  you  present  during  the  period  that  Mr. 
Hyde  just  gave  his  testimony?  A.     Yes. 

Q.  You  heard  his  description  of  the  properties 
of  the  Twin  Oaks  Company?  A.     Yes. 

Q.  Are  they  the  same  properties  that  you  found 
to  be  owned  by  the  company  at  this  time? 

A.  They  are  in  all  particulars,  except  the  High 
Street  property;  that  was  listed  as  personal  prop- 
erty, and  I  did  not  find  that,  and  therefore  it  is  not 
in  my  testimony;  but  nevertheless  I  would  testify 
as  to  the  other  property  the  same  as  he  did. 

Q.  In  other  words,  your  testimony  would  not 
cover  the  High  Street  property? 

A.     Not  the  High  Street,  on  leased  land. 

Q.     Just  wdiat  did  that  involve? 

A.  That  involved  $300  a  year  rental,  I  think  lie 
testified;  but  I  do  not  have  that. 

Q.  Now,  have  you  made  a  study  and  examina- 
tion of  the  x^ertinent  facts  in  this  case  for  the  pur- 
pose of  arriving  at  [240]  the  fair  rental  value  of  the 
jjroperties  in  question,  that  is,  only  the  rental  value 
of  them  as  of  January  1,  3941?  A.     Yes. 

Q.     Have  you  arrived  at  any  such  a  conclusion? 

A.     Yes,  I  have. 

Q.     Will  you  state  the  amount  of  the  rental  value  ? 

A.     You  do  want  the  total  amounts? 

Q.    Yes. 

A.  The  total  amount  of  the  rental  value  as  I 
figured  it,  and  that  includes  the  furniture  and  fix- 
tures ill  the  two  different  stores  and  offices. 
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The  Court :    It  does  or  does  not  include  ^ 

The  Witness:  It  does  include;  and  the  total 
rental  that  I  have  is  $7260  a  year. 

Q.  (By  Mr.  Pigg) :  Plow  much  of  this  total 
amount  do  you  finally  attribute  to  the  fixtures  and 
to  the  furniture  and  fixtures? 

A.  $25  in  the  large  store  in  Eugene,  and  $15  in 
Junction  City. 

Q.     You  mean  $25  a  month  f  A.     Yes. 

Q.  Just  state  as  briefly  as  you  can,  in  your  own 
way,  Mr.  Rugh,  as  to  how  you  arrived  at  that  value. 

A.  Well,  I  approached  this  problem  in  three 
different  ways.  First  and  mainly  I  approached  it 
from  the  standpoint  [241]  of  other  property  that 
I  compared  them  to,  and  several  properties  that 
I  was  conversant  with,  and  I  comy)ared  notes  and 
compared  one  wdth  the  other,  and  in  that  way  I 
felt  it  was  quite  a  good  way  to  establish  a  fair 
rental,  and  kept  on  the  conservative  side  for  these 
purposes.  For  instance,  I  took  a  piece  of  property 
rented  ])y  tlie  Consolidated  Freight  Company,  265 
West  Eighth  Street,  and  that  property  in  1941  was 
rented  for  $175  a  month ;  that  building  was  66  x  166, 
and  the  pro])erty  was  and  is  now  in  a  very  poor 
repair.  In  fact,  I  had  a  contractor  one  of  the 
leading  contractors  in  Eugene,  look  at  it  to  give  me 
an  estimate  of  what  it  would  cost  to  i>ut  it  in  repair, 
and  he  said  that  lie — I  got  that  for  the  owner  and 
wrote  to  him  about  it — and  he  said  that  it  would 
take  from  eight  to  ten  thousand  dollars  to  put  the 
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building  in  repair.   It  is  a  one-story  buildnig,  with 

66  feet  in  front. 

The  Court:  I  believe  the  court  is  not  interested 
in  the  details  about  other  property.  We  want  to  talk 
about  this  property. 

The  Witness :  As  a  comparison,  the  rental  on  the 
main  building  on  669  High,  that  is  89  x  145.  That 
building  would  be  worth  $350  a  month.  I  cut  it 
dow^n  conservatively,  and  I  rated  it  as  $225  a  month. 
There  is  another  piece  of  property  that  is  occupied 
by  a  dealer  in  building  materials,  and  has  been  for 
many  years,  the  Scobert  business,  on  West  Seventh 
Street.  [242] 

The  Court:  Is  that  property  that  belongs  to  the 
Twin  Oaks? 

The  Witness:    Xo. 

The  Court:    Then  don't  talk  to  us  about  it. 

The  Witness:    Well,  I  used  that  as  a  comjjarison. 

The  Court:  Give  us  the  values  that  you  placed 
on  the  rentals  of  the  Twin  Oaks  property. 

The  Witness :  To  make  a  long  story  short,  I  gave 
the  cement  building  which  is  34  x  48,  and  the  shed 
back  of  it,  40  x  97  feet,  plus  the  land  on  which  it 
stands,  and  the  rest  of  that  lot — and  a  part  of  lot  3 
in  the  back,  less  the  railroad  trackage,  which  I 
segregated  or  appraised  separately — I  placed  the 
rental  of  that  at  $125  a  month. 

And  the  Jmiction  City  x^roperty  I  placed  a  rental 
;  on  that  of  $50  a  month  plus  $15  a  month  for  the 

I  furniture.  On  the  Cottage  Grove  property,  I  placed 

i  ^  '  ■ 

I 
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a  rental  of  $50  a  month — well,  $65  a  month  including 
the  lot  facing  on  the  highway  which  was  a  good  park- 
ing lot  adjoining  the  Pontiac  corner — adjoining 
the  Pontiac  agency,  that  is  used  for  parking. 

And  then  I  took  another  method.  I  appraised 
the  value  of  the  property  so  as  to  take  another  way 
of  figuring  the  rental  value,  and  the  main  building 
on  High  Street,  669  High,  which  I  learned  would 
have  cost  in  1941  approximately  $38,000  to  build, 
and  I  also  learned  it  was  remodeled  in  1940,  so  that 
it  was  put  in  good  shape ;  so  I  appraised  that  build- 
ing at  $25,000,  and  the  cement  building,  34  x  48, 
which,  by  the  way,  has  a  laminated  floor  and  hy- 
draulic elevator — a  very  good  solid  building — I  ap- 
praised that  as  $10,000.  The  shed  that  was  burned 
down,  I  appraised  that  with  what  the  insurance 
brought,  $7400.  And  the  Junction  City  building,  I 
took  the  tile  ])uilding  because  we  were  told  by  the 
man  up  there,  Mr.  Hanson 

Mr.  Pigg :    Who  is  Mr.  Hanson  f 

The  Witness :  He  is  the  manager  of  the  company 
up  there.  I  was  told  that  that  had  been  there  for  ten 
or  twelve  years.  The  buildings  I  appraised  at  $5400. 
And  the  Cottage  Grove  Iniilding,  Avhich  I  learned 
would  have  cost  about  $22,000  in  1941,  I  appraised 
at  $8000.  That  made  $55,800.  And  the  lot,  85  x  145 
on  which  the  main  building  stands  on  High  Street, 
I  appraised  that  at  $10,580  in  1941 ;  and  the  lot, 
80  X  145  on  which  the  cement  building  stands,  with 
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the  shed  in  the  back,  I  appraised  at  $10,000.    My 

reason  was  because  it  was  a  corner. 

I  segregated  the  trackage.  The  track  stands  on 
a  piece  of  groimd  15  x  240  feet,  and  it  is  paved,  and 
it  adjoins  the  paved  alley.  I  learned  from  competent 
people  that  the  trackage  is  worth  $5  a  running  foot ; 
and  the  ground  I  appraised  at  $3500.  That  makes 
$15,500.2  And  I  cut  that  down  to  $10,000,  although 
the  track  is  in  good  shape — that  is,  the  land  value. 
And  the  buildings — that  ran  it  to  $91,309.  And  then 
the  land  value  and  all  runs  it  up  to  $95,339. 

Another  way.  I  figured  the  value  of  the  build- 
ings, and  then  I  figured  depreciation  on  the  frame 
buildings  at  3  per  cent  a  year,  which  amounted  to 
$1374,  and  the  depreciation  to  the  cement  building 
at  2  per  cent,  $200,  making  $1574.  The  taxes  were 
$413  and  then  I  took  the  insurance  and  established 
a  fair  amomit  of  insurance  carriage.  On  buildings 
and  furniture,  the  rate  would  be  90  per  cent  cover- 
age, 14.14  a  thousand,  and  that  figures  $888.59.  The 
total  expense  then  charged  against  that  property  for 
those  items  would  be  $3396.57.  In  that  should  be 
included  upkeep  which  I  put  at  a  low  figure,  $500. 

Then  I  figure  5  per  cent  on  the  investment  that 
an  owner  should  have,  which  amounted  to  $144,- 
566.95,  and  that  brought  a  total  of  $7963.54.  That  is 
one  way  of  arriving  at  the  base  rental,  although 
that  is  higher  than  I  figured  it. 

The  Court :  On  what  basis  did  you  figure  the 
$7900? 
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The  Witness:  I  figures  5  per  cent.  And  then  I 
approached  it  from  another  angle.  I  learned  through 
what  was  stated — I  learned  that  the  gross  income 
for  1941  was  $375,000. 

The  Court:     Gross  income  of  what? 

The  Witness:     On  this  business. 

The  Court:    On  what? 

The  Witness:    On  the  business.  [245] 

The  Court :    On  the  Twin  Oaks  Company  ? 

The  Witness :  Twin  Oaks.  I  think  it  was  $375,- 
000,  which  I  learned  from  people  who  are  acquainted 
with  it,  and  from  testimony.  Now,  from  people 
who  are  engaged  in  this  business  of  leasing  property 
on  a  percentage  basis,  they  rent  all  the  way  from 
5  to  7  or  8  or  ten  or  12  per  cent.  I  learned  that 
from  competent  people.  But,  in  this  kind  of  a 
business,  2%  per  cent  would  be  a  very  fair  estimate 
of  a  business  of  this  kind,  the  retail  builders  supply 
business,  so  I  took  21/?  per  cent,  which  amounts  to 
$9375.  So  that  I  figured  my  statement  on  the  origi- 
nal estimate,  as  to  basing  it  on  comparative  rentals, 
in  which  I  was  conservative,  was  a  fair  estimate. 
That  would  give  it  less  value  than  these  other 
properties  that  I  compared  it  with,  and  in  that  way 
I  figured  that  the  figure  of  $7260  a  year  would  be 
very  conservative  and  A^ery  fair;  and  that  did  not 
include  the  $300,  I  believe,  on  the  High  Street 
property,  which  I  didn't  Iviiow  about. 

Q.     (By  Mr.  Pigg)  :     When  you  say  5  ])or  cent 
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net  return,  do  you  mean  before  or  after  taxes  and 

depreciation  ? 

A.  That  is  after  taxes  and  depreciation  and 
insurance  and  upkeep. 

Mr.  Pigg :    You  may  cross-examine. 

Cross-Examination 

By  Mr.  Davidson:  [246] 

Q.  Mr.  Rugh,  do  you  know  of  any  instance  in 
which  a  building  material  yard  has  been  leased  of 
2%  per  cent  of  their  gross  sales? 

A.     No,  I  do  not. 

Q.  In  other  words,  have  you  any  foundation  for 
your  statement  that  that  is  at  all  customary  in  the 
building  material  business  ? 

A.  Just  one  way  of  checking  it;  it  is  customary 
to  rent  on  that  basis,  and  it  is  becoming  more  and 
more  customary. 

Q.  Do  you  know  of  any  instances  outside  of  the 
clothing  business,  shoe  business,  and  general  mer- 
chandising business,  and  dry  goods,  where  the  leases 
have  been  on  that  basis'? 

A.     I  do  not  see  why  they  should  not  be. 

Q.     Answer  the  question?  A.     No. 

Q.     You  don't  know  of  any? 

A.     That's  right. 

Q.  So  far  as  you  know,  that  is  not  any  basis  for 
figuring  the  fair  rental  value? 

A.     I  think  that  is  one  basis. 

Q.     But  you  don't  know  of  any  business  that  is 
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rented  on  that  basis,  I  mean,  a  building  material 

supply  business?  A.     No. 

Q.  The  basis  on  which  you  figured,  were  those 
1941  values?  A.     Yes.  [247] 

Q.     How  did  you  arrive  at  the  1941  values? 

A.  I  arrived  at  them  through  handling  proper- 
ties, and  just  general  experience  and  common  sense 
and  judgment. 

Q.  You  based  it  on  your  own  experience  as  to 
sales  of  property  that  were  made  in  1941,  and  did 
not  relate  it  to  the  present  day  values;  you  just 
took  them  for  what  you  knew  in  1941? 

A.  I  know  of  property  that  sold  recently  that 
would  be  three  times  as  high  as  any  property  values 
at  that  time;  and  I  took  that  into  consideration, 
and  based  that  on  what  it  would  be  comparatively 
in  1941. 

Q.  How  did  you  do  that?  Did  you  take  it  at 
one  third  of  Avhat  they  are  selling  today,  or  didn't 
you? 

A.  In  some  cases  it  would  be  one  third;  in  some 
eases  there  would  not  be  nearh^  that  much  variation. 
It  is  b^sed  on  the  knowledge  of  the  sale  of  several 
properties  here  in  the  last  few  years. 

Q.  Did  you  find  what  furniture  and  fixtures  they 
had  in  1941,  in  January  1941,  or  did  you  take  the 
present  furniture  and  fixtures  ? 

A.  I  took  about  half  of  the  present  fixtures,  and 
I  fomid  out  afterwards  what  the  fixtures  were 
valued  at,  and  I  found  that  my  first  figure  was  quite 
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a  bit  lower.    I  based  my  idea  on  what  the  rental 

value  would  be  in  1941  on  the  fixtures.  [248] 

Q.  Your  appraisals  that  you  have  made  for  the 
State  Highway  Commission,  have  they  been  of  the 
rental  value  *?  A.     No ;  the  land  value. 

Q.  And  those  that  you  have  made  have  not  been 
in  any  event  of  rental  value*? 

A.  Only  property  that  I  appraised  was  for  a 
rental  value. 

Q.  And  the  appraisals  for  the  State  Highway 
Commission  were  appraisals  for  sale? 

A.     Yes. 

Q.     You  did  not  appraise  the  rental  values? 

A.  I  appraised  the  sale  value,  and  I  appraised 
somewhat  on  the  same  basis  for  the  rental  value  too. 

Q.  Mr.  Rugh,  so  far  as  the  Cottage  Grove  prop- 
erty is  concerned,  wouldn't  you  think  that  a  fair 
indication  of  what  the  rental  value  was  would  be 
what  they  had  been  able  to  get? 

A.  No ;  I  have  known  of  cases  where  things  have 
changed  very  materially.  They  started  to  pick  up 
in  1941,  and  because  a  man  does  not  rent  a  piece  of 
property  in  one  period  of  time,  that  is  no  reason 
why  it  doesn't  have  rental  value  at  that  time  or  at 
another.  Just  because  the  x3roperty  could  not  be 
rented  at  that  time  doesn't  mean  that  they  couldn't 
make  it  up  at  a  later  time.  I  know^  of  people  in 
Eugene  who  are  making  up  for  lost  time  for  rentals. 
They  took  a  beating  then,  and  they  are  now  reaping 
a  harvest.  [249] 
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Q.     This  is  1948? 

A.     Well,  the  same  thing  applies. 

Q.  In  other  words,  you  think  that  at  the  begin- 
ning of  1941  any  assessment  of  fair  rental  value 
should  have  anticipated  that  there  would  be  an  in- 
crease in  demand  for  the  rental  of  such  properties  ? 

A.  The  demand  was  broadening;  there  was  a 
demand. 

Q.     It  looked  that  way  in  1929. 

A.  I  am  not  thinking  about  1929 ;  I  am  thinking 
about  1941. 

Q.  Your  theory  is  that  in  January  1941,  we 
should  have  anticipated  that  things  were  going  to  go 
up,  and  we  should  have  based  the  rentals  on  that? 

A.  The  indication  w^as  that  things  were  coming 
up. 

Q.  Would  you  say  that  if  you  were  occupying  a 
building,  and  thereafter  you  wanted  to  renew  the 
lease,  that  the  profit  that  you  had  made  out  of  that 
business  would  not  be  some  indication  of  what  the 
occupancy  value  of  the  property  would  be  to  you. 

A.  That  would  be  one  factor.  There  are  other 
factors  that  enter  into  it. 

Q.  Yes,  but  would  you  say.  if  you  were  operating 
a  business  here,  making  an  average  of  $2000  a  year 
for  5  years  before  the  payment  of  rent,  that  you 
could  afford  to  enter  into  lease  for  $7500  a  year? 
Would  you  or  would  you  not  want  [250]  to  enter 
into  such  a  lease? 


Commissioner  of  Internal  Revenue  247 

(Testimony  of  Loyall  R.  Rugh.) 

A.  Well,  I'm  not  going  back  into  that;  I  don't 
know. 

Q.     You  don't  know,  but  you  think  you  might? 

A.  It  would  depend  on  how  it  looked  when  I 
went  into  the  lease.  I  have  leased  property  here, 
and  people  have  made  money  at  what  I  considered 
a  fair  rental  value. 

Q.  It  was  fair  if  you  made  money,  but  if  you 
didn't  make  money,  it  would  not  be  fair? 

A.  That  did  not  enter  into  it;  one  business  may 
be  successful  while  another  is  not,  at  the  same  place. 

Mr.  Davidson :    That  is  all. 

Redirect  Examination 
By  Mr.  Pigg: 

Q.  As  to  what  constitutes  a  fair  rental  value 
of  a  property,  did  your  opinion  depend  in  any  wise 
on  any  one  particular  person  to  pay  that  price? 

A.  Not  necessarily.  For  instance,  that  property 
on  High  Street  is  very  located,  if  I  may  say,  and  it 
is  5I/G  blocks  from  the  First  National  Bank,  close  in, 
well  located,  and  other  peo^ole — there  have  been 
many  jjeople  looking  for  places  to  rent,  and  we  have 
always  had  a  shortage  in  Eugene  for  business 
rentals. 

Q.  What  is  your  understanding  of  the  term 
"^'fair  market  value"  at  this  time,  and  in  connection 
with  your  studying  this  case  for  the  purpose  for 
which  you  made  your  study?  [251] 

A.     That  would  relate  to  where  you  had  a  man 
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that  wanted  to  sell,  and  a  willing  buyer,  not  under 
compulsion,  that  is,  with  a  buyer  who  wanted  to  buy 
but  was  not  compelled  to  buy,  and  a  seller  who 
wanted  to  sell  but  who  was  not  compelled  to  sell,  and 
where  each  of  the  parties,  the  seller  and  the  buyer 
would  be  conversant  with  the  facts  concerning  the 
property.  And,  of  course,  there  are  a  lot  of  ways 
of  describing  it,  but  that  is  one  of  the  main  factors. 

Q.  Under  those  circumstances,  would  you  assume 
the  purchaser  or  the  lessee  would  be  the  i)erson 
with  the  ability  to  pay  a  fair  rental? 

A.  Yes,  I  would  think  the  piece  of  property  that 
was  especially  adapted  for  the  use  that  he  wanted 
it,  could  be  leased  to  him  at  that  figure. 

Q.  And  that  is  the  assumption  3^ou  made  or 
took  at  the  time  you  made  the  appraisal? 

A.  Yes.  I  figure  there's  a  reasonable  amount  you 
can  ask  for  the  rental  of  a  property,  and  if  someone 
is  making  use  of  it,  there  is  a  reasonable  way  of 
arriving  at  the  fair  rental  value.  And  that  is  the 
way  I  have  figured.  I  have  tried  to  be  realistic  on  it. 

Mr.  Pigg:    That's  all. 

Mr.  Davidson:    That's  all. 

The  Court:    You  may  stand  aside. 

(Witness  excused.)   [252] 

The  Court :    Call  the  next  witness. 
Mr.  Pigg:     The  Respondent  rests. 
Mr.  Davidson :    We  should  like  to  call  Mr.  Rogers 
back  for  about  five  minutes  to  clear  up  some  things. 
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JOHN  J.  ROGERS 

recalled  as  a  witness  by  and  on  behalf  of  the  Peti- 
tioner, having  been  previously  sworn,  was  further 
examined  and  testified  as  follows: 

Further  Direct  Examination 
By  Mr.  Davidson: 

Q.     You  have  already  been  sworn? 

A.     Yes. 

Q.  Will  you  state  to  what  extent  the  buildings 
constituting  the  Junction  City  plant  were  added  to 
after  January  1,  1941  ? 

A.  The  hollow  tile  building  that  was  mentioned 
was  repaired.  It  was  a  repair  job.  There  was  an 
old  frame  building  there,  an  old  lean-to,  and  it  was 
not  constructed  and  used  as  now.  It  was  put  to 
about  the  same  use;  but  it  was  not  constructed  the 
same  way;  in  the  process  of  the  later  years,  about 
1944  or  1945,  we  made  the  building  as  it  is  now; 
that  is,  we  remodeled  the  building. 

Q.     The  remodeling  was  after  1941? 

A.     Way  after  that.  [253] 

Q.  Was  that  the  only  change  in  the  Junction 
City  proi)erty  ?  A.I  know  of  nothing  else. 

Q.  To  what  extent  was  the  Eugene  building  en- 
larged or  changed  after  January  1,  1941  ? 

A.  About  4  years  ago  w^e  had  a  very  crude  store ; 
we  had  a  partition,  and  then  another  partition,  and 
then  we  had  a  toilet  between  them;  and  about  4 
years  ago  we  tore  out  and  remodeled  the  inside;  we 
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remodeled  and  tore  out  the  partition,  and  a  lot  of 
painting  and  closed  the  driveways  and  put  in  some 
shelves,  and  put  in  a  few  signs,  display  tables,  and 
so  on,  and  called  it  a  store.  That  is  what  we  have 
at  the  present  time. 

Q.  That  is  the  store  on  High  Street  to  which 
Mr.  Hyde  referred?  A.     Yes. 

Q.  What  other  changes  were  made  in  the  Eugene 
property  ? 

The  Court :  That  change  was  made  about  4  years 
ago ;  you  mean  about  1944  ? 

The  Witness:  I  would  say  1945,  Judge.  About 
3  years  ago  an  old  wreck  of  a  building  immediately 
to  the  rear  of  the  old  concrete  building — by  the  way, 
that  concrete  building  must  be — I  wouldn't  want 
to  guess  how  old  it  is — we  have  maintained  it  well — 
I  would  say  honestly  that  it  is  30  years  old.  It  is 
charged  off,  and  right  in  the  rear  of  that  [254] 
was  a  shed  that  we  had  to  use  because  we  had 
lumber  to  store  there  every  once  in  a  while;  and 
we  braced  up  the  sides  there  and  patched  up  the 
floor  here  and  there  and  then  the  roof.  And  then 
that  building  burned  about  4  years  ago,  and  the 
figure  I  gave  to  Mr.  Hyde  was  replacement  figure. 
It  was  not  the  value  of  the  building. 

Q.  (By  Mr.  Davidson) :  Was  that  building 
replaced  with  a  shed? 

A.  It  was.  But  the  insurance  company  inspected 
it,  and  to  us  it  had  a  value,  but  to  anybody  else  it 
wasn't  worth  a  nickel.    Also,  in  the  last  -three  or 
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four  years,   we  have  surrounded  our  entire   yard 

with  a  cyclone  fence. 

Q.     Do  you  think  that  is  about  all? 

A.  The  property  on  Charleston  Street,  where  we 
had  our  coal  bunkers,  we  were  very  happy  to  dis- 
pose of  as  of  the  first  of  January  of  this  year.  The 
property  that  we  just  sold  consisted  of  a  lease  from 
the  Oregon  Electric,  a  little  office,  probably  10  x  12, 
and  some  concrete  bunkers;  and  a  wooden  frame 
building  also,  and  two  Ford  trucks,  furniture  and 
equipment,  unloading  equipment — the  whole  thing 
we  sold  for  $5000,  and  we  felt  happy  to  get  it. 

The  Court:     When  did  you  make  that  sale? 

The  Witness:    The  first  of  January  of  this  year. 

Mr.  Davidson :    That  is  all. 

The  Witness:  May  I  make  a  comment  about 
Cottage  [255]  Grove? 

Q.  (By  Mr.  Davidson)  :  Yes,  tell  us  about  the 
Cottage  Grove  property.  Did  you  make  any  changes 
til  ere  since  1941? 

A.  We  have  maintained  that  property.  The 
building  was  a  wreck,  and  more  recently  we  painted 
it  and  overhauled  it  and  made  it  so  that  it  is  now 
pi-oducing  some  income. 

]\lr.  Davidson:     That  is  all. 

The  Court:  I  w^ould  like  to  ask  one  question. 
This  property  which  your  corporation  rented  to  the 
partuershi])  on  January  1,  1941,  what  do  you  regard 
the  value  of  that  to  be? 

The  AVitness:    Judge,  the  depreciated  real  estate, 
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furniture  and  fixtures,  buildings,  and  everything 
that  we  transferred,  we  estimated,  I  think,  $35,000. 
As  I  said  to  you  this  morning,  we  didn't  know 
whether  it  was  worth  $35,000  or  not. 

The  Court:    Why"? 

The  Witness:  Because  the  value  of  the  property' 
depended  upon  its  proximity  or  to  the  proximity 
of  a  spur  track  that  went  through  the  back  of  it. 
We  have  now  lost  the  spur  track,  and  have  been 
compelled  to  acquire  4  acres  of  land  elsewhere 
and  put  in  a  spur  track  of  about  400  feet,  and  to 
add  tracks  so  that  we  can  enlarge  our  merchandise 
storage  two  and  one  half  miles  away,  where  we  can 
unload  our  merchandise.  That  is  a  substitute  for  the 
spur  track  that  has  been  there  [256]  and  was  there 
when  we  bought  the  property.  That  property,  as  a 
lumber  yard,  isn't  worth  more  than  fifty  cents  on 
the  dollar  in  the  terms  of  what  a  yard  would  be 
worth  to  a  lumberman  when  the  sjiur  track  was  a 
permanent  thing. 

The  Court:  Are  there  any  further  questions  of 
the  witness? 

Mr.  Pigg:    No  cross-examination. 

Mr.  Davidson:     Nothing  further. 

The  Court:     You  may  stand  aside. 

(Witness  excused.) 

Mr.  Davidson :    That  is  all  for  the  Petitioner. 
Mr.  Pigg :    No  further  testimony  for  the  Respon- 
dent. 

The  Court:    Does  that  close  the  testimony? 
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Mr.  Davidson:     That  closes  the  oral  testimony. 

The  Court :  Are  there  any  documents  to  be  intro- 
duced? 

Mr.  Pigg :  There  are  some  additional  documents, 
Your  Honor,  many  of  which  have  been  identified, 
and  which  I  offer,  without  objection  by  Petitioner. 
The  first  one  is  Respondent's  A  for  identification. 

The  Court:    What  is  that? 

Mr.  Pigg:  That  is  the  income  tax  return  of  the 
Twin  Oaks  Builders  Supply  Company,  and  it  also 
includes  the  corporation's  excess  profits  tax  return 
for  the  same  year. 

The  Court:  It  may  be  admitted  as  Respondent's 
A.  [257] 

(The  document  referred  to,  heretofore 
marked  as  Respondent's  Exhibit  A  for  iden- 
tification, was  received  in  evidence  as  Respond- 
ent's Exhibit  A.) 

Mr.  Pigg:  As  Respondent's  B  for  identifica- 
tion, which  is  a  certified  copy  of  a  warranty  deed 
dated  in  July  of  1941. 

The  Court:     From  whom  and  to  whom"? 

Mr.  Pigg:  From  Martha  E.  McCormack  to  the 
Twin  Oaks  Company. 

The  Court:  Was  that  what  was  referred  to  as 
the  McCormack  property? 

Mr.   Pigg:     That's   right. 

The  Court:     That  is  Respondent's  B? 

Mr.  Pigg:     Yes. 
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The  Court:  That  will  be  received  and  marked 
as  Respondent's  B. 

(The  document  referred  to,  heretofore 
marked  as  Respondent's  Exhibit  B  for  iden- 
tification, was  received  in  evidence  as  Respond- 
ent's Exhibit  B.) 

Mr.  Pigg:  And  as  Respondent's  C,  a  document 
which  has  already  been  identified,  which  is  a  cer- 
tified copy  of  a  deed,  December  1,  1943,  from 
Richard  Orem  to  Twin  Oaks. 

The  Court:  It  will  be  received  and  marked  as 
Respondent's  C.  [258] 

(The  document  referred  to,  heretofore 
marked  as  Respondent's  Exhibit  C  for  iden- 
tification, was  received  in  evidence  as  Respond- 
ent's  Exhibit   C.) 

Mr.  Pigg:     As  Respondent's  E, 

The  Court:     What  became  of  Respondent's  D? 

Mr.  Pigg:  Respondent's  D  is  the  document 
which  I  stated  a  while  ago  would  not  be  offered 
in  evidence. 

The  Court:     All  right. 

Mr.  Pigg:  As  Respondent's  E,  a  document  here- 
tofore identified,  which  is  a  certified  copy  of  a  war- 
ranty deed  from  Sherman  L.  Godard  to  Twin  Oaks 
Lumber  Company,  which  was  filed  for  record  on 
July  23,  1929. 

The  Court:  It  will  be  received  and  marked  as 
Respondent's  E.  Let  the  record  show  there  is  no 
Respondent's  Exhibit  D. 
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(The  document  referred  to,  heretofore 
marked  as  Respondent's  Exhibit  E  for  iden- 
tification, was  received  in  evidence  as  Respond- 
ent's Exhibit  E.) 

Mr.  Pigg:  As  Respondent's  F,  a  document  here- 
tofore identified  as  such,  being  a  photostatic  copy 
of  a  deed  from  C.  O.  Peterson  et  ux  to  Twin  Oaks 
Lumber  Company,  filed  for  record  on  January  26, 
1929. 

The  Court:  That  will  be  received  and  admit- 
ted  as   Respondent's    F.    [259] 

(The  document  referred  to,  heretofore  marked 
as  ResiDondent 's  Exhibit  F  for  identification, 
was  received  in  evidence  as  Respondent's  Ex- 
hibit F.) 
Mr.  Pigg :     As  Respondent 's  G,  a  document  here- 
tofore identified  as  such,  being  a  certified  photo- 
static copy  of  a  warranty  deed  from  F.  L.  Charmers 
et  ux  to   Twin  Oaks  Lumber  Company,   filed  for 
record  June  8,  1925. 

The  Court:  It  will  be  admitted  as  Respond- 
ent's G. 

(The  document  referred  to,  heretofore 
marked  as  Respondent's  Exhibit  G  for  iden- 
tification, was  received  in  evidence  as  Respond- 
ent's Exhibit  G.) 

Mr.  Pigg:  As  Respondent's  H,  a  document  here- 
tofore identified  as  such,  which  is  a  certified  copy 
of  a  warranty  deed, — may  I  withdraw  tlie  offer 
of  Exhibit  H,  and  let  the  record  show  there  will 
be  no  Exhibit  H. 
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The  Court:     It  may  be  withdrawn. 

Mr.  Pigg :  If  the  court  please,  the  exhibit  which 
I  asked  to  withdraw,  I  find  is  the  same  as  Ex- 
hibit B. 

The  Court:  Exhibit  H,  which  you  decided  to 
withdraw  is  the  same  as  Exhibit  B;  is  that  it? 

Mr.  Pigg:     That  is  right. 

The  Court:     All  right. 

Mr.  Pigg:  I  offer  at  this  time  Respondent's 
I,  the  photographs  which  Witness  Hyde  identi- 
fied with  respect  to  Exhibit  H  for  identification,  and 
the  only  purpose  of  the  offer,  [260]  is  to  show  a 
piece  of  property  that  is  not  in  use  in  the  business 
of  the  Petitioner,  which  is  affected  by  the  new 
highway. 

Mr.  Davidson:  We  object  to  it  on  the  same 
ground  as  the  other  photographs;  they  speak  for 
themselves,  of  course,  but  they  are  taken  seven 
and  one  half  years  late. 

The  Court :     Is  this  one  of  the  late  photographs  ? 

Mr.  Davidson:     Yes. 

Tlie  Court:     The  objection  is  sustained. 

Mr.  Pigg:  Exhibit  J,  a  document  heretofore 
identified  as  such, — and  may  I  also  withdraw  Ex- 
hibit J? 

The  Court:  It  may  be  withdrawn.  Respondent's 
J  is  withdrawn. 

Mr.  Pigg:  At  this  time,  as  Respondent's  Ex- 
hibit K,  the  corporation  income  declared  value  ex- 
cess profits  tax  return,  to  which  is  attached  also 
the  return  of  a  personal  holding  company  of  Twin 
Oaks  Company  for  the  year  1944. 
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Mr.  Davidson:     No  objection. 
The   Court:     It  will   be   admitted   as   Respond- 
ent's K. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Exhibit 
K.) 

Mr.  Pigg:  As  Respondent's  L,  the  corporation 
income  and  declared  value  excess  profits  tax  re- 
turn of  the  Twin  Oaks  Company  for  the  year  1942, 
attached  to  which  is  also  the  original  of  the  per- 
sonal holding  company  return  of  the  same  [261] 
corporation,  the  same  year. 

The  Court:  It  will  be  admitted  as  Respond- 
ent's L. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Exhibit 
L.) 

Mr.  Pigg:  And  as  Respondent's  Exhibit  M,  the 
corporation  income  and  declared  value  excess  prof- 
its return  of  the  Twin  Oaks  Comi)any  for  the  year 
1943,  to  which  is  also  attached  the  personal  hold- 
ing company  return  for  the  same  corporation  for 
the  same  year. 

The  Court:  It  will  be  admitted  as  Respond- 
ent's M. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Ex- 
hibit M.) 

Mr.  Pigg:     As  Respondent's  N,  the  income  and 
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the  declared  value  excess  profits  return  of  the  Twin 
Oaks  Company  for  the  year  1944,  to  which  is  at- 
tached the  personal  holding  company  return  for 
the  same  company  for  the  same  year. 

The  Court:  It  will  be  received  as  Respond- 
ent's N. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Exhibit 
N.) 

Mr.  Pigg:  As  Respondent's  O,  the  partnership 
return  of  income  of  the  Twin  Oaks  Builders  Sup- 
ply Company  of  1941. 

The  Court:  It  will  be  admitted  as  Respond- 
ent's O. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Ex- 
hibit O.)   [262] 

Mr.  Pigg:  And  as  Respondent's  P,  the  part- 
nership return  of  income  of  the  Twin  Oaks  Builders 
Supply  Company  for  the  year  1942. 

The  Court:  It  will  be  admitted  as  Respond- 
ent's P. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Exhibit 

p.) 

Mr.  Pigg:  As  Respondent's  Q,  the  partnership 
return  of  income  for  the  Twin  Oaks  Builders  Sup- 
ply Company  for  the  year  1943,  with  attached 
schedule. 
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The  Court:  It  will  be  admitted  as  Respond- 
ent's Q. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Exhibit 

Q.) 

Mr.  Pigg:  As  Respondent's  Exhibit  R,  the  part- 
nership return  of  income  of  the  Twin  Oaks  Build- 
ers Supply  Company,  with  attached  schedules,  for 
the  year  1944. 

The  Court:  It  will  be  admitted  as  Respond- 
ent's R. 

(The  document  referred  to  w^as  marked  and 
received  in  evidence  as  Respondent's  Ex- 
hibit R.) 

Mr.  Pigg:  As  Respondent's  S,  we  offer  the  in- 
dividual return  of  Corabelle  M.  Rogers  for  the 
year  1941. 

The  Court:  It  will  be  admitted  as  Resi^ond- 
ent's  S. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Ex- 
hibit S.) 

Mr.  Pigg:  As  Respondent's  Exhibit  T,  the  re- 
turn of  Corabelle  M.  Rogers  for  the  year  1942. 

The  Court:  It  will  be  admitted  as  Respond- 
ent's T. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Ex- 
hibit T.) 
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Mr.  Pigg:  As  Exhibit  U,  we  offer  the  return 
of  Corabelle  M.  Rogers  for  the  year  1943. 

The  Court:  It  will  be  admitted  as  Respond- 
ent's U. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Ex- 
hibit U.) 

Mr.  Pigg:  As  Respondent's  V,  the  return  of 
Corabelle  M.  Rogers  for  the  year  1944. 

The  Court:  It  will  be  admitted  as  Respond- 
ent's Exhibit  Y. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Ex- 
hibit V.) 

Mr.  Pigg:  As  Respondent's  Exhibit  W,  the  re- 
turn of  Louis  C.  Scharpf  for  the  year  1941. 

The  Court:  It  will  be  admitted  as  Respond- 
ent's Exhibit  W. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Ex- 
hibit W.) 

Mr.  Pigg:  And  as  Respondent's  Exhibit  X,  the 
return  of  Louis  C.  Scharpf  for  the  year  1942. 

The  Court:  It  will  be  admitted  as  Respond- 
ent's Exhibit  X. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Ex- 
hibit X.)   [264] 
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Mr.  Pigg:  As  Respondent's  Exhibit  Y,  the  re- 
turn of  Louis  C.  Scharpf  for  the  year  1943. 

The  Court:  It  will  be  admitted  as  Respond- 
ent's Y. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Ex- 
hibit Y.) 

Mr.  Pigg:  Let  the  record  show  that  I  have  just 
detached  from  the  returns  some  papers  that  were 
not  a  part  of  the  return. 

The  Court:     From  Exhibit  Y? 

Mr.  Pigg:     Yes,  Your  Honor. 

The  Court:     Very  well. 

Mr.  Pigg:  I  will  offer  the  return  of  Louis  C. 
Scharpf  for  the  year  1944  as  an  exhibit. 

The  Court:  That  will  be  admitted  as  Respond- 
ent's Exhibit  Z. 

(The  docimient  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Ex- 
hibit Z.) 

Mr.  Pigg:  As  Respondent's  AA,  the  return  of 
Eva  M.  Scharpf  for  the  year  1941. 

The  Court:  It  will  be  admitted  as  Respondent's 
Exhibit  AA. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Ex- 
hibit AA.) 

Mr.  Pigg:  As  Respondent's  Exhibit  BB,  the 
return  of  Eva  M.  Scharpf  for  the  year  1942.  [265] 
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The  Court:     It  will  be  admitted  and  so  marked. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Ex- 
hibit BB.) 

Mr.  Pigg:  As  Respondent's  CC,  the  return  of 
Eva  M.  Scharpf  for  the  year  1'943. 

The  Court:  That  will  be  admitted  and  marked 
as  Respondent's  CC. 

(The  document  referred  to  was  marked  and 
received    in    evidence    as    Respondent's    Ex- 
hibit CC.) 
Mr.  Pigg:     As  Respondent's  DD,  the  return  of 
Eva  M'  Scharpf  for  the  year  1944,  and  let  the  rec- 
ord show  that  the  last  page,  page  4,  has  been  torn 
loose  from  the   others,   and   only  fastened  with   a 
clip. 

The  Court:  It  will  be  so  noted  and  the  exhibit 
will  be  admitted  as  Respondent's  DD. 

(The  document  referred  to  was  marked  and 
]-eceived  in  evidence  as  Respondent's  Ex- 
hibit DD.) 

Mr.  Pigg:  As  Respondent's  Exhibit  EE,  the 
return  of  John  J.  Rogers  for  the  year  1941. 

The  Court:  It  will  be  admitted  and  marked  as 
Respondent's  EE. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Ex- 
hibit EE.) 
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Mr.  Pigg:  As  Exhibit  FF,  the  return  of  John 
J.  Rogers  for  the  year  1942.  [266] 

The  Court:     It  will  be  admitted  and  so  marked. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Ex- 
liibit  PF.) 

Mr.  Pigg:  As  Exhibit  GG,  the  return  of  John 
J.  Rogers  for  the  year  1944. 

The  Court:  It  will  be  admitted  and  marked  as 
Respondent's  Exhibit  GG. 

(The  document  referred  to  was  marked  and 
received  in  evidence  as  Respondent's  Exhibit 
GG.) 

Mr.  Pigg:  Your  Honor,  let  the  record  show 
that  at  the  moment  I  cannot  locate  the  1943  return 
of  John  J.  Rogers.  I  believe  that  counsel  is  willing 
to  stipulate,  if  I  can  find  it  before  the  court  leaves, 
to  have  it  admitted  as  Respondent's  Exhibit  HH. 

Mr.  Davidson:     No  objection. 

The  Court:  It  will  be  received  and  marked  as 
HH  when  received. 

Mr.  Pigg:  As  Respondent's  II,  which  I  wish  to 
offer,  I  understand  counsel  has  certain  objections 
to,  or,  reservations. 

The  Court:  What  is  the  document?  Is  that  the 
document  showing  a  comparison  of  the  tax  liability 
based  upon  non-recognition  of  the  partnershij)  do- 
ing business  as  the  Twin  Oaks  Builders  Sup]3ly 
Company,  and  this  following  list  of  papers? 

Mr.  Pigg :  Those  figures  and  schedules  and  com- 
putations  [267]   have  been  prepared  for  the   Re- 
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spondent  for  the  purpose  of  showing  the  tax  reduc- 
tion, or  the  difference  between  the  amount  of  taxes 
that  are  payable  or  should  be  paid  on  the  basis  of  the 
pai^tnership  returns  arrangement,  as  compared  with 
the  income  if  it  was  returned  by  the  corj^oration 
as  the  Respondent  contends  it  should  be.  It  is  the 
difference  between  the  two  in  schedule  form.  I  un- 
derstand Mr.  Davidson  has  some  objection. 

Mr.  Da^ddson:  I  think  that  is  not  admissible 
for  any  purpose.  In  the  first  place,  it  is  not  based 
upon  any  facts,  but  merely  on  an  assumption.  It 
is  highly  prejudicial  in  that  it  attempts  to  show, 
and  the  only  purpose  of  it  is  to  show  that  there  was 
less  tax  liability  under  the  partnership  than  as  the 
Respondent  contends.  Furthermore,  it  is  based 
upon  the  assumx^tion  that  it  is  a  corporation,  and 
then  it  comes  under  the  excess  profits  tax,  when 
you  use  the  declared  value  of  the  corporation,  based 
upon  the  assumption  that  it  is  a  corporation.  He 
attempts  to  show  that  the  salaries  would  have  been 
paid  at  the  same  rate  they  were  in  1940;  not  what 
they  were,  but  what  the  government  allowed  them 
on  a  settlement.  It  does  not  show  that  the  gov- 
ernment is  now  assuming  for  these  years  against 
these  individuals,  taxes  that  are  considerable  over 
100  per  cent  of  the  net  income.  It  is  an  assumjD- 
tion  of  facts,  not  in  the  record,  and  is  therefore 
inadmissible. 

The  Court :  I  sustain  the  objection.  It  is  just 
a  matter  of  computation.  If  is  was  admitted,  it 
would  have  to  l^e  introduced  uudei'  the  hypotheses 
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claimed,  and  the  court  can  take  judicial  notice  of 
the  rates. 

Mr.  Pigg:  It  was  only  offered  for  the  purpose 
of  convenience,  and  I  believe  the  computation  is  as 
much  material  as  some  matter  that  I  made  no  ob- 
jection to.  It  is  only  for  the  purpose  of  aiding  the 
court,  giving  the  court  a  concrete  picture,  from 
which  it  can  make  any  deductions  or  adjustment  or 
any  hypothesis  that  it  may  see  fit.  If  the  court  does 
not  desire  it,  of  course  I  will  not  press  it. 

The  Court:  I  don't  believe  it  should  be  re- 
ceived. 

Mr.  Pigg:  It  could  not  be  offered  as  any  evi- 
dence, of  course. 

The  Court:  It  is  a  computation.  And  I  think 
we  have  so  many  figures  here  now  that  it  wouldn't 
help  any.   Does  that  conclude  your  offer? 

Mr.  Pigg:  Yes,  that  completes  the  Respondent's 
case. 

Mr.  Davidson:  I  think  that  before  we  go  we 
should  check  the  exhibits. 

The  Court:  The  next  question  is  the  matter  of 
briefs.  Where  you  have  a  small  record,  I  don't 
think  there  is  any  particular  value  in  having  briefs 
seriatim,  but  in  a  case  where  the  record  is  quite 
long,  my  preference  is  for  seriatim  briefs.  How 
nmch  time  does  the  Petitioner  desire  to  have  ?  [269] 

Mr.  Davidson:     At  least  the  45  days. 

The  Court:  We  will  make  Petitioner's  brief 
due  in  45  days.   What  date  will  that  be? 

The  Clerk:     July  23. 

The  Court:  July  23.  And  what  time  would  the 
respondent  desire  in  which  to  file  a  reply? 
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Mr.  Pigg:  Of  course  30  days  is  the  customary 
time,  but  as  Your  Honor  knows,  when  we  have  a 
number  of  briefs  to  write  in  a  longer  case,  we  can- 
not always  get  them  in  there  on  the  same  date. 

The  Court :  I  will  give  until  the  first  of  Septem- 
ber for  the  Respondent.   What  day  will  that  be? 

The  Clerk :     TFhat  will  be  Wednesday. 

The  Court:  I  will  give  you  until  September  3 
for  the  Respondent  to  reply.  That  is,  for  the^  Re- 
spondent's brief;  and  then  the  Petitioner  will  have 
20  days  thereafter.    It  will  be  September  23. 

(Whereupon  at  5:45  p.m.  June  8,  1948,  the 
case  was  concluded.) 

Filed  T.C.U.S.  July  23,  1948.  [270] 


The  Tax  Court  of  the  United  States 
Docket  No.  16845 

TWIN  OAKS  COMPANY, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

ORDER  ALLOWING  WITHDRAWAL  OF 
COUNSEL  OF  RECORD  FOR  PETITIONER 

Based  on  motion  filed  herein  by  Spencer  R.  Col- 
lins, 444  Miner  Building,  Eugene,  Oregon; 

It  Is  Hereby  Ordered,  that  leave  be  and  hereby  is 


Commissioner  of  Internal  Revenue  267 

granted  to  said  Spencer  E.  Collins  to  withdraw  as 
counsel  of  record  for  the  Petitioner  herein. 

Done  this  7th  day  of  June,  1948. 

[Seal]        /s/  LUTHER  A.  JOHNSON, 
Judge. 


[Title  of  Tax  Court  and  Cause.] 

MEMORANDUM  FINDINGS  OF  FACT 
AND  OPINION 

Johnson,  Judge: 

The  Commissioner  determined  the  following  de- 
ficiencies in  petitioner's  income  tax,  declared  value 
excess-profits  tax  and  excess  profits  tax  and  pen- 
alties : 

Income  Declared  Value  Excess-  Excess 

Year             Tax               Profits  Tax  Profits  Tax  Penalties 

1942 $1,394.61  $    373.11  $ $ 

1943 3,120.38              3,778.43  11,311.08  2,827.77 

1944 4,532.68              6,565.25  24,562.88  6,140.72 

He  included  in  the  petitioner  corporation 's  income 
the  profits  of  a  partnership  formed  in  1941  by  the 
shareholders  and  their  spouses  to  conduct  peti- 
tioners' business  with  current  assets  acquired  from 
])etitioner  for  their  note  and  their  assumption  of 
certain  obligations  of  petitioner,  on  premises  which 
petitioner  leased  to  them.  Petitioner  assails  the 
determination  that  the  partnership  and  conveyances 
were  shams  which  should  not  be  recognized  for  tax 
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purposes ;  assails  the  disallowance  of  a  net  operating 
loss  carry-over  from  1941;  computed  under  the 
theory  that  the  partnership  was  recognizable,  and 
assails  the  determination  of  delinquency  penalties 
for  its  failure  to  file  excess  profits  tax  returns  for 
1943  and  1944. 

FINDINGS  OF  FACT 

Petitioner,  an  Oregon  corporation  with  principal 
office  at  Eugene,  Oregon,  filed  its  income  and  de- 
clared value  excess-profits  tax  returns  for  the  years 
1942,  1943  and  1944  with  the  collector  of  internal 
revenue  for  the  district  of  Oregon.  It  was  organized 
in  1924  and  engaged  in  the  sale  of  lumber  and  build- 
ers supplies  at  Eugene  and  Junction  City,  Oregon, 
and  until  1937  at. Cottage  Grove,  Oregon.  In  1941 
it  had  outstanding  946  shares  of  stock  of  a  par  value 
of  $94,600,  or  $100  each.  Half  of  these  shares  were 
owned  by  John  J.  Rogers,  petitioner's  president,  and 
the  other  half  were  owned  by  Louis  C.  Scharpf, 
petitioner's  secretary-treasurer,  and  his  wife,  Eva 
M.  Scharpf,  in  the  amounts  of  35.3  and  437.7  shares, 
respectively.  Two  of  the  Scharpf  shai'es  Avere  lield 
in  the  name  of  E.  R.  Bryson,  an  attorney,  to  qualify 
him  as  a  director  with  Rogers  and  Scharpf.  Eva  M. 
Scharpf  purchased  her  shares  at  various  times  with 
funds  inherited  from  her  father.  She  and  Rogers 
had  acquired  most  of  their  shares  before  1930. 

During  the  years  1935-1940  petitioner's  books 
showed  assets  which  were  carried  at  total  values 
ranging  from  $117,283.26  in  1938  to  $150,531.66  in 
1940.   These  assets  consisted  chiefly  of  merchandise 
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inventory  and  accounts  receivable  and  in  addition 
there  were  buildings,  furniture  and  fixtures  which 
had  a  book  value  of  about  $37,000.  During  1935- 
1940  petitioner  sustained  small  operating  losses, 
but  receipts  from  other  sources  produced  net  in- 
comes of  a  little  over  $2,000  for  1936,  1937  and  1939, 
$677.05  for  1935,  and  $6,036.35  for  1940.  As  officers, 
Rogers  and  Scharpf  received  equal  salaries  which, 
combined,  ranged  from  $9,800  in  1937  to  $14,400  in 
1940.  Both  were  actively  engaged  in  the  conduct  of 
petitioner's  business;  Rogers  purchased  stocks  of 
lumber,  shingles,  molding  and  coal  and  had  charge 
of  credit  and  collections;  Scharpf  made  purchases 
of  all  other  building  materials  handled.  Their  wives 
rendered  no  services. 

In  the  latter  part  of  1939  Scharpf  suggested  to 
Rogers  that  the  business  be  conducted  as  a  partner- 
ship. Rogers  was  not  agreeable  to  the  change,  being 
I'eluctant  to  assume  the  unlimited  liability  of  a 
partner.  Scharpf  persisted,  however,  and  during 
1940  both  had  a  number  of  conferences  with  Bryson, 
the  attorney,  who  had  given  them  advice  for  many 
years.  The  attorney  recommended  acceptance  of  a 
plan  to  which  Rogers  finally  assented,  and  pursuant 
thereto  Rogers,  Scharpf  and  their  wives  made  a 
partnership  agreement  as  of  January  1,  1941,  where- 
by the  four  were  to  conduct  the  business  as  equal 
l)artners  with  operating  assets  which  petitioner  was 
to  transfer  to  them  and  on  premises  which  peti- 
tioner was  to  retain  and  rent  to  them. 

At  the  close  of  1940  petitioner's  balance  sheet 
showed  the  following  assets  and  liabilities: 
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Assets 

Cash  $       243.96 

Notes  &  Accounts  Receivable 37,477.76 

Merchandise  70,892.48 

Investments    2,926.09 

Land 23,993.25 

Buildings $26,276.49 

Furniture    6,959.28 

Trucks  5,239.49 

$38,475.26 
Less :  Depreciation 23,653.78 

14,821.48         14,821.48 
Prepaid  Insurance 176.64 

Total $150,531.66 

Liabilities 

Accounts  Payable $  16,271.55 

Notes  Payable 34,238.00 

Accrued  Taxes  3,001.89 

Earned  Surplus  2,420.22 

Capital  Stock  94,600.00 

Total $150,531.66 

The  accounts  or  notes  payable  comprised  $2,144 
due  Rogers,  of  which  $1,200  was  salary  and  $944 
dividends;  $1,270.60  due  Scharpf,  of  which  $1,200 
was  salary  and  $70.60  dividends;  a  note  for  $1,500 
due  Corabelle  M.  Rogers,  and  a  dividend  of  $873.40 
due  Eva  M.  Scharpf.  Petitioner's  land  and  build- 
ings consisted  of  town  lots  at  Eugene;  imi^roved  with 
a  concrete  building  and  hydraulic  elevator,  a  large 
frame  building,  a  storage  shed  and  spur  railway 
track;  two  lots  at  Junction  City  improved  with  a 
hollow  tile  warehouse  and  a  wooden  shed,  and  an  old 
warehouse  and  vacant  lots  at  Cottage  Grove.    The 
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vState  Highway  Commission  had  drafted  plans  to 
run  a  new  highway  across  the  principal  property 
at  Eugene,  but  later  changed  the  highwaj^  routing. 
Petitioner  also  occupied  leased  premises.  About 
nine-tenths  of  its  sales  were  made  at  Eugene;  one- 
tenth  at  Junction  City,  and  the  Cottage  Grove  prop- 
erty was  sometimes  rented,  but  produced  little 
income. 

Pursuant  to  the  plan  agreed  upon  for  the  forma- 
tion of  a  partnership  petitioner's  directors  on  Janu- 
ary 2,  1941,  resolved  to  change  petitioner's  name 
from  Twin  Oaks  Builders  Supply  Company  to 
Twin  Oaks  Company  and  to  accept  the  offer  of 
Rogers,  Scharpf  and  their  wives  to  acquire  its  cur- 
rent assets  at  book  values  in  consideration  of  their 
assumption  of  its  accounts  payable  and  their  2  per 
cent  note  for  the  balance;  to  lease  to  them  its  fixed 
assets,  and  to  discontinue  its  builders  supply  busi- 
ness. On  January  25,  but  as  of  January  1,  1941, 
Rogers,  Scharpf  and  their  wives  each  signed  a  part- 
nership agreement,  declaiing  their  intention  to  as- 
sociate themselves  together  as  copartners  under  the 
firm  name  of  Twin  Oaks  Builders  Supply  Company 
for  pui^chasing  from  petitioner,  which  then  had  the 
same  name,  all  its  assets  except  real  estate,  fixtures 
and  equipment  and  for  leasing  the  latter.  It  was 
agreed  that  each  contribute  $2,000  and  share  equally 
in  profits  and  losses;  that  the  partnership  engage 
iu  the  same  business  as  that  previously  conducted 
by  petitioner;  that  such  business  be  conducted  by 
Rogers  and  Scharj)f,  each  performing  "the  work 
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heretofore  by  him  performed"  and  each  being  en- 
titled to  a  salary  in  addition  to  his  share  of  the 
profits;  that  a  bank  account  be  opened  in  the  part- 
nership 's  name  against  which  checks  could  be  drawn 
by  Rogers  or  Scharpf  or  by  "some  person  to  whom 
they  may  jointly  in  writing  delegate  such  power". 

Each  of  the  partners  shall  have  an  equal  voice 
in  the  control  of  the  business  and  the  affairs  of  the 
copartnership  and  in  the  decision  of  any  questions 
which  may  arise. 

The  duration  of  the  agreement  was  not  limited  in 
time,  but  either  pair  of  spouses  desiring  dissolution 
was  required  to  notify  the  other  pair  and  oifer  to 
purchase  the  others'  interest  not  only  in  the  part- 
nership but  also  in  petitionei''s  stock,  and  to  assume 
the  indebtedness  of  both  firms.  On  acceptance  of 
the  offer  the  sellers  were  to  agree  not  to  engage  in 
the  same  business  in  the  area  for  four  years.  If  the 
offer  should  not  be  accepted  within  90  days,  the 
offering  spouses  could  require  a  termination  and 
liquidation  of  the  partnership.  For  the  purposes  of 
these  provisions  each  pair  of  spouses  "shall  be 
deemed  as  one  copartner".  Upon  the  death  of  a 
wife  the  surviving  husband  was  bound  to  purchase 
her  interest  in  the  partnership  and  the  corporation 
for  a  price  determinable  by  reference  to  book  value. 
Upon  the  death  of  a  husband  the  surviving  husband 
and  his  spouse  had  a  90-day  option  to  purchase  the 
interests  of  both  the  others  on  like  terms.  These 
terms  provided  for  installment  payments  with  secur- 
ity and  the  arbitration  of  disputes.    By  a  contract 
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of  May  31,  1938,  Rogers,  as  party  of  the  first  part 
and  owner  of  one-half  of  petitioner's  shares,  and 
Scharpf  and  wife,  as  parties  of  the  second  part  and 
owners  of  the  other  half,  had  agreed  that  upon  the 
death  of  either  husband,  the  survivor  should  have 
the  right  to  acquire  the  other  party's  stock  in  peti- 
tioner on  like  terms.  By  a  "Supplement  to  Partner- 
ship Agreement",  signed  January  30,  1941,  it  was 
recited  that  Corabelle  M.  Rogers  and  Eva  M. 
Scharpf  "render  and  are  expected  to  continue  to 
render  some  personal  services  to  the  partnership" 
and  it  was  agreed  that  each  "be  paid  a  salary  of 
$25,00  per  month",  regardless  of  profits  and  losses 
for  the  services  which  were  to  be  performed  "at 
their  convenience". 

On  January  2,  1941,  Rogers,  Scharpf  and  their 
^^'ives  signed  a  certificate  of  their  intention  to  con- 
duct a  lumber  and  building  supplies  business  at 
Eugene  and  Junction  City,  Oregon,  mider  the  as- 
sumed name  of  Twin  Oaks  Builders  Supply  Com- 
pany, and  filed  it  in  the  public  records  of  Lane 
County,  Oregon,  on  January  18.  The  partnership, 
by  Rogers,  gave  to  })etitioner  its  note,  dated  January 
2,  1941,  in  the  amount  of  $89,378.35  payable  in  one 
year  witli  2  per  cent  interest.  This  amount  repre- 
sented the  excess  of  the  book  value  of  current  assets 
covered  by  the  purchase  offer  above  the  accounts 
payable  which  the  partnership  was  to  assume.  As  of 
January  1,  1941,  entries  were  made  in  petitioner's 
books  indicating  the  transfer  of  its  cash,  notes  and 
accounts    receivable,    merchandise,    investments    of 
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$2,726.09,  and  delivery  equipment  of  $1,809.61  to 
the  partnership,  and  the  elimination  of  $16,271.55 
and  $7,500  of  accomits  and  notes  payable,  respec- 
tively, from  its  liabilities. 

As  of  the  same  date  books  were  opened  in  the 
name  of  the  partnership,  indicating  as  its  assets  the 
cash,  notes  and  accounts  receivable,  the  merchan- 
dise, investments  and  delivery  equipment  in  the 
same  amounts  transferred  from  petitioner's  books 
and  also  an  account  receivable  of  $500  from  Rogers. 
Liabilities  were  shown  as  accounts  payable  of  $16,- 
271.55,  notes  payable  of  $89,378.35,  and  "partners' 
investment  accounts"  of  $8,000.  The  $8,000,  repre- 
senting the  $2,000  contribution  of  each  partner 
required  by  the  agreement,  was  provided  largely 
by  the  cancellation  of  amounts  owed  to  them  or  to 
members  of  their  families  by  petitioner  on  account 
of  unpaid  salary,  dividends  and  monies  advanced. 

By  a  written  agreement  dated  January  2,  1941, 
petitioner  leased  to  the  partnership  all  its  remaining 
assets,  consisting  of  the  real  properties,  fixtures  and 
equipment,  for  $3,000  a  year.  The  partnershi])  on 
the  same  date  filed  with  the  State  Industi'ial  Acci- 
dent Commission  a  ' '  notice  of  engaging  in  hazardous 
occupation"  and  of  employing  25  worl'onen  on  an 
estimated  monthly  pay  roll  of  $2,600,  It  registered 
with  the  State  Unemployment  Compensation  Cora- 
mission  and  filed  required  reports  thereafter.  It 
applied  for  and  received  a  registration  immber 
under  the  Social  Security  Act.  It  advised  the  First 
National  Bank  of  Eugene  about  petitioner's  transfer 
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of  assets  to  it,  and  opened  an  account  with  the  bank 
from  which  each  of  the  four  partners  was  authorized 
to  withdraw  funds.  It  served  formal  notice  on  the 
bank  in  December  1944  that  each  of  them  had  power 
to  act  for  the  firm  in  borrowing  money,  making  and 
endorsing  notes  and  in  transferring  assets. 

After  January  1941  the  lumber  and  builders 
supply  business  was  conducted  by  Rogers  and 
S.charpf  as  before;  the  partnership  bore  the  same 
name  that  petitioner  had  formerly  borne;  made 
contracts  and  transacted  business  in  that  name,  and 
taxes  were  assessed  against  it  in  that  name.  There 
were  no  changes  obvious  to  customers  except  the 
elimination  of  officers'  names  on  stationery.  The 
wives  of  Rogers  and  Scharpf,  who  had  rendered 
no  services  before,  sometimes  signed  pay  roll  checks 
and  notes  and  listed  accounts  receivable  once  a 
month.  Separate  bank  accounts  and  separate  books 
were  maintained  for  petitioner  corporation  and  for 
the  partnershij).  Petitioner's  activities,  as  recorded, 
Avero  limited  to  the  owning  and  leasing  of  real 
estate  and  equipment.  Its  income  for  the  years  1941- 
1944  consisted  of  the  $3,000  rent  and  interest  on  the 
note  of  the  partnership  and  some  very  petty  mis- 
cellaneous items.  Its  books  indicated  a  loss  of  $904 
in  1941  and  net  incomes  of  a  few  hundred  dollars 
for  the  succeeding  years.  In  July  1941  it  bought 
a  lot  and  old  frame  residence  adjoining  its  property 
ill  Eugene  for  between  $3,500  and  $4,000  and  de- 
molished the  building.  The  lot  has  since  been  used 
in   the   builders   supply   business   for   storage.    In 
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December  1943  it  bought  another  lot  and  residence 
in  Eugene  for  $2,500.  The  property  was  then  rented 
for  $66  a  month ;  the  tenant  remained  in  possession 
and  thereafter  paid  the  rent  to  the  partnership. 
In  1946  and  1947  the  partnership  paid  $4,200  to 
petitioner  as  rent.  The  books  of  the  partnership 
indicate  the  following  gross  and  net  incomes  for  the 
years  indicated: 


Year 

Gross  Income 

Net  Income 

1941 

$375,587.51 

$29,776.20 

1942 

262,931.20 

18,525.29 

1943 

356,930.54 

42,086.52 

1944 

512,001.16 

66,119.33 

The  net  income  was  each  year  credited  on  the 
partnership  books  to  the  partners'  accounts,  $6,600 
being  credited  to  each  husband  as  salary;  $300  to 
each  wife  as  such  and  the  remainder  divided  among 
them  in  equal  parts.  The  partnership  paid  jietitioner 
the  $89,378.35  due  on  the  note  plus  2  per  cent 
interest  thereon  in  annual  installments  ending  in 
December  1946,  using  earnings  and  the  proceeds 
of  property  sales.  The  partnership  has  endorsed 
petitioner's  notes  for  bank  loans. 

For  the  years  1941-1944  corporation  income  and 
declared  value  excess-profits  tax  returns  were  filed 
for  petitioner  and  separate  partnership  returns  for 
the  partnership.  Petitioner  filed  no  excess  profits 
tax  returns  for  1943  and  1944.  The  Commissioner 
determined  deficiences  in  petitioner's  income  and 
declared  value  excess-profits  taxes  for  1942,  1943  and 
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1944,  and  in  excess  profits  taxes  for  1943  and  1944 
by  including  in  petitioner's  income  the  profits  re- 
I)orted  by  the  partnership,  Vvath  certain  adjustments, 
under  the  view  that  the  partnership,  transfers  of 
assets  and  leases  to  it  were  without  substance  and 
should  be  disregarded  for  Federal  tax  purposes. 
For  the  same  reason  petitioner's  reported  operating 
loss  of  1941  was  not  allowed  as  a  carry-over  for  1942. 
Penalties  were  determined  for  petitioner's  failure 
to  file  excess  profits  tax  returns  for  1943  and  1944. 

OPINION 

Petitioner  charges  respondent  with  error  in  re- 
fusing to  recognize  for  tax  purposes  the  existence 
of  a  partnership  under  the  agreement  of  January 
1,  1941,  and  in  including  partnership  profits  for  the 
years  1942, 1943  and  1944  in  its  own  income  for  those 
years.  If  the  partnership  should  be  recognized  peti- 
tioner sustained  in  1941  a  net  operating  loss  which 
it  contends  should  be  allowed  in  1942  as  a  carry-over 
deduction.  It  further  contends  that  even  if  the 
partnership  was  not  recognizable,  its  contrary  belief 
constituted  reasonable  cause  for  not  filing  excess 
profits  tax  returns  for  1943  and  1944,  and  no  penalty 
for  failure  to  do  so  should  be  imposed  under  section 
291,  Internal  Revenue  Code. 

Respondent  defends  his  determinations  by  the 
argument  that  the  teclmical  creation  of  the  partner- 
shij)  was  form  without  substance  and  as  such  a 
mere  device  to  reallocate  income  among  family 
groups  with  resulting  tax  advantage  in  view.    He 
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argues  that  the  partnership  was  a  sham  which  should 
be  disregarded  under  the  doctrine  of  Helvering  v. 
Clifford,  309  U.  S.  331,  and  like  decisions,  or  in  the 
alternative  that  additional  amounts  should  be  al- 
located to  petitioner's  income  as  adequate  interest 
and  rent  under  the  provisions  of  section  45,  Internal 
Revenue  Code.  He  defends  imposition  of  the  penal- 
ties as  warranted  by  the  circumstances. 

It  is  settled  that  a  taxpayer  is  free  to  adopt  such 
organization  for  his  affairs  as  he  may  choose.  But  if 
the  form  employed  is  a  sham  without  substance,  it 
may  be  ignored  for  tax  purposes.  Helvering  v. 
Horst,  311  U.  S.  112;  Gregory  v.  Helvering,  293 
U.  S.  465,  even  although  valid  in  defining  the  parties' 
rights  under  state  law.  Commissioner  y.  Tower, 
327  IT.  S.  280.  An  arrangement  whereby  income  is 
spread,  as  here,  among  members  of  family  groups 
invites  special  scrutiny.  Helvering  v.  Clifford, 
supra.  But  each  case  must  be  decided  on  its  own 
facts  and  those  facts  must  be  viewed  as  a  whole. 

Prior  to  January  1941  petitioner,  as  a  corpora- 
tion, had  been  engaged  for  many  years  in  the  pur- 
chase and  sale  of  builders  materials,  including 
lumber.  In  this  business,  wiiich  was  managed  by  its 
shareholders,  Rogers  and  Scharpf,  it  used  improved 
real  estate,  trucks  and  cash,  and  kei)t  on  hand  a 
merchandise  inventory.  It  also  owned  some  other 
real  property,  which  was  rented  or  idle.  The  princi- 
pal stockholder,  Rogers,  owned  473  shares,  or  half 
its  stock ;  Scharpf  owned  35.3  shares  and  Scharpf 's 
wife  owned  the  remaining  437.7  shares.    In  Jannarv 
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1941  Rogers  and  wife  and  Scharpf  and  wife,  pur- 
suant to  an  agreed  plan,  made  a  partnership  agree- 
ment for  the  purpose  of  conducting  petitioner's  busi- 
ness as  equal  partners  under  petitioner's  name. 
Petitioner's  directors,  Rogers,  Scharpf  and  their 
attorney,  Bryson,  thereupon  resolved  to  change 
petitioner's  name;  to  sell  all  its  assets  except  real 
estate  to  the  partnership  in  consideration  of  the 
partnership's  assumption  of  its  accounts  payable 
and  the  partnership's  2  per  cent  note  in  an  amount 
which  added  to  the  liabilities  assumed  would  equal 
the  assets'  book  value.  Petitioner  further  agreed  to 
lease  its  real  estate  to  the  partnership  for  $3,000 
a  year. 

A  performance  of  this  agreement  was  indicated  on 
petitioner's  books  by  the  elimination  from  its  assets 
of  all  its  cash,  being  $243.96,  notes  and  accounts  re- 
ceivable of  $37,477.76,  merchandise  inventory  of 
$70,892.48,  investments  of  $2,726.09,  and  delivery 
equipment  of  $1,809.61,  and  the  addition  of  a  2  per 
cent  note  receivable  for  $89,378.35  from  the  partner- 
ship. These  eliminations  left  it  with  recorded  assets 
of  the  note;  buildings,  land  and  fixtures  carried  at 
$37,005.12,  a  $200  ''investment"  and  $176.64  prepaid 
insurance.  From  its  liabilities,  accounts  payable  of 
$16,271.55  and  notes  payable  of  $7,500  were  elimi- 
nated, leaving  recorded  liabilities  of  $26,738  notes 
payable  and  accrued  taxes  of  $3,001.89.  As  of  the 
same  date  books  were  opened  for  the  partnership 
showing  exactly  the  same  assets  and  values  as  those 
eliminated  from  petitioner's  accounts  and  in  addi- 
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tion  an  account  receivable  of  $500  from  Eogers.  As 
liabilities  the  $89,378.35  note  and  accounts  payable 
of  $16,271.55  were  shown.  "Partners'  Investment 
Accounts"  were  recorded  at  $8,000.  This  figure  rep- 
resents the  $2,000  contribution  which  each  partner 
had  agreed  to  contribute,  and  equals  the  $7,500  notes 
eliminated  from  petitioner's  liabilities  plus  the  $500 
account  receivable  from  Rogers. 

After  these  initial  entries  separate  books  were 
kept  for  petitioner  and  the  partnership.  Business 
income  was  credited  to  the  latter  and  after  salary 
credits  of  $6,600  each  to  "Rogers  and  Scharpf,  $300 
each  to  their  wives,  and  a  charge  of  $3,000  for  rent 
to  petitioner,  25  per  cent  of  the  profits  were  credited 
to  each  partner.  Petitioner's  income,  as  recorded 
and  reported,  thereafter  consisted  of  the  $3,000  rent 
and  some  interest  on  bonds  and  notes.  Formalities 
were  observed  in  making  and  paying  the  $89,378.35 
note  with  interest:  in  registering  the  partnership 
with  tax  officers  and  other  public  authorities  con- 
cerned and  in  notifying  banks.  A  formal  lease  of  the 
real  estate  was  executed  by  petitioner,  and  while,  as 
respondent  points  out,  no  formal  bill  of  sale  for  the 
assets  was  shown,  we  deem  the  tiansaetions  and 
steps  for  which  petitioner  seeks  recognition  ade- 
quately fortified  in  a  technical  sense. 

But  we  do  not  perceive  substance  in  these  forms. 
After  as  before  January  1941  the  business  was  con- 
ducted by  Rogers  and  Scharpf  under  the  same  name 
with  the  same  assets  in  the  same  manner.   Xo  addi- 
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tional  funds  were  paid  in  as  operating  capital;  no 
assets  were  removed;  and  there  was  no  change  in 
policy  or  in  managing  personnel  apart  from  the 
negligible  services  of  the  Vvives.  Petitioner  intro- 
duced much  testimony  to  prove  that  the  partners' 
contributions  of  $2,000  each  represented  new  capital 
needed,  and  the  record  is  replete  with  details  of 
amounts  w^hich  it  owed  to  Rogers,  Scharpf  and  their 
wives  on  account  of  unpaid  salary  and  dividends  or 
for  monies  advanced,  and  with  statements  that  the 
four  "paid  in"  the  excess  above  cancelled  debts 
due  them.  But  apparently  (for  the  testimony  is  very 
vague)  the  "cash"  payments  were  effected  by  the 
cancellation  of  petitioner's  debts  to  the  partners' 
children  and  the  parent's  payments  to  the  child  in 
reimbursement.  At  all  events  it  is  enough  for  our 
jjurposes  that  the  partnership's  opening  balance 
sheet  shows  on  hand  only  the  amount  of  cash  which 
was  eliminated  from  petitioner's  assets,  and  as  notes 
payable  of  $7,500  were  also  eliminated  without 
appearing  as  a  liability  of  the  partnership,  we 
readily  infer  that  the  $8,000  recorded  as  partners' 
investments  were  provided  by  this  cancellation  and 
the  $500  account  ]Dayable  by  Rogers. 

It  is  true,  as  petitioner  argues,  that  cancellation 
increased  assets  in  a  bookkeeping  sense  as  did  also 
the  note  for  $89,378.35.  But  as  the  note  itself  was 
paid  off  b}^  earnings  of  the  business,  it  seems  plain 
that  the  capita^l  contributions  to  the  partnership  and 
the  sale  price  of  the  assets  were  both  satisfied  by 
bookkeeping  entries  conforming  to  a  scheme  which 
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had  no  substantive  effect  whatever  on  the  business. 
And  since  petitioner's  officers  continued  as  business 
managers,  it  can  be  said  here  as  in  R.O.H.  Hills, 
Inc.,  9T.C.  153,  that: 

*  *  *  the  partnership  contributed  absolutely 
nothing  either  in  services  or  capital  to  the  pro- 
duction of  the  income  *  *  *.  *  *  *  its  function 
and  purpose  were  merely  to  siphon  off  the 
greater  portion  of  the  earnings  *  *  *. 
Cf .  Ingle  Coal  Corporation,  10  T.C.  1199 ;  Forcum- 
James  Co.,  7  T.C.  1195. 

Petitioner's  business,  it  should  be  noted  further, 
was  unitary  in  character  and  in  this  respect  differed 
from  the  businesses  considered  in  Miles-Conley  Co., 
Inc.,  10  T.C.  751;  Buffalo  Meter  Co.,  10  T.C.  83,  and 
Seminole  Flavor  Co.,  4  T.C.  1215.  In  those  cases 
recognition  for  tax  purposes  was  accorded  the  indi- 
vidual proprietorshi])  or  the  j^artnership  formed  by 
the  taxpayer's  shareholders  for  operating  a  sever- 
able branch  of  the  corporation's  activities.  But 
petitioner's  building  supply  business  Avas  not  sus- 
ceptible of  any  logical  division.  The  real  estate,  to 
which  petitioner  retained  title,  was  essential  to  its 
conduct  and  continued  to  be  used  in  it  under  the 
form  of  a  lease. "  In  this  respect  i^etitioner's  position 
is  analogous  to  that  of  the  taxpayer  in  Broadway 
Strand  .Theatre  Co.,  12  B.T.A.  1052,  whereiu  the 
Board  rejected  the  shareholder's  contention  that 
profits  of  theater  operation  were  his  individual  in- 
come although  he  had  transacted  business  under  his 
own  name. 
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Petitioner  properly  contends,  however,  that  even 
in  the  absence  of  a  business  purpose  quoad  itself  as 
a  corporation,  the  partnership  should  be  recognized 
if  its  formation  served  the  interests  of  its  individual 
shareholders.  Miles-Conley  Co.,  Inc.,  supra.  Several 
personal  reasons  for  the  change  were  asserted.  At- 
torney Bryson  testified  that  Scharpf  felt  entitled 
to  a  more  substantial  interest  in  the  business  than 
that  represented  by  his  35.3  shares  and  wished  the 
partnership  as  a  means  of  getting  that  interest 
while  Rogers  opposed,  fearing  tlie  unlimited  liability 
and  the  possibility  that  Scharpf  would  want  to  take 
in  his  sons.  Scharpf  himself  said  that  he  wanted  a 
partnership  ''so  that  I  would  have  a  decent  share 
of  the  profit";  also  that  under  such  a  form  of 
organization  he  could  get  out  more  readily.  He 
expected  Rogers  to  have  a  half  interest,  but  Rogers 
decided  to  take  his  wife  in  also  because,  in  his  own 
words,  "although  I  was  the  only  member  of  the 
corporation,  still  it  was  a  family  affair." 

This  testimony,  in  our  opinion,  affirmatively  sup- 
ports the  respondent's  view  that  the  purpose  of  the 
partnership  was  to  achieve  a  reallocation  of  income 
among  family  groups.  The  result  was  certainly 
accomplished,  for  the  interests  of  the  thi'ee  share- 
holders were  equally  divided  among  the  four  spouses. 
Compensation  was  paid  for  services  rendered  by  the 
partners,  and  their  note  for  assets  was  paid  from 
future  business  earnings.  As  above  sho\\m,  there 
was  no  new  capital;  no  new  services,  no  change  in 
business.   The  only  real  result  of  the  change  was  a 
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new  distribution  of  profits,  and  the  Commissioner 
was  correct  in  refusing  to  recognize  it  for  tax  pur- 
poses. 

This  disposition  makes  it  unnecessary  to  consider 
an  application  of  section  45  and  as  all  business 
profits  are  taxable  to  petitioner,  there  was  no 
recognizable  net  operating  loss  in  1941  which  should 
be  carried  over.  We  do  not  believe,  however,  that 
petitioner's  officers  showed  a  lack  of  prudence  in 
failing  to  file  excess  profits  tax  returns  for  1943  and 
1944,  but  on  the  contrary  that  they  honestly  deemed 
the  partnership  recognizable  for  tax  purposes.  Since 
no  excess  profits  tax  returns  were  required  under 
that  view,  they  had  reasonable  cause  for  not  filing 
any.  Imposition  of  the  penalties  is  not  sustained. 
Hugh  Smith,  Inc.,  8  T.C.  660;  Estate  of  Frederick 
C.  Kirchner,  46  B.T.A  578. 

Decision  will  be  entered  under  Rule  50. 

[Seal] 

Entered  Mar.  23, 1949. 

Received  T.C.U.S.  March  17,  1949. 


[Title  of  Tax  Court  and  Cause.] 

MOTION  FOR  RECONSIDERATION  AND  FOR 
REVIEW  BY  THE  ENTIRE  COURT 

The  above-named  petitioner,  by  its  counsel,  Ralph 
R.  Bailey  and  Carl  E.  Davidson,  hereby  moves  the 
Court  that  the  Court  reconsider  its  memorandum 


Commissioner  of  Internal  Revenue  285 

findings  of  fact  and  opinion  heretofore  entered  in 
the  above-entitled  case,  and  that  the  said  memo- 
randum findings  of  fact  and  opinion  be  reviewed  by 
the  entire  court. 

Memorandum  setting  forth  the  basis  of  this  mo- 
tion is  filed  herewith. 

/s/  RALPH  R.  BAILEY, 

723  Pittock  Block, 
Portland,  Oregon. 

/s/  CARL  E.  DAVIDSON, 

1525  Yeon  Building, 
^  Portland,    Oregon. 

Counsel  for  Petitioner. 
Served  Apr.  27,  1949. 

Received  and  filed  T.C.U.S.  April  19,  1949. 

Denied  April  25,  1949. 


[Title  of  Tax  Court  and  Cause.] 

ORDER 

The  motion  of  the  petitioner  filed  on  April  19, 
1949,  insofar  as  it  asks  review  by  the  full  Court,  is 
hereby  denied. 

[S'eal]         /s/  BOLON  B.  TURNER, 
Presiding  Judge. 

Dated:  Washington,  D.  C,  April  26,  1949. 

Served  Apr.  27,  1949. 
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[Title  of  Tax  Court  and  Cause.] 

RESPONDENT'S  COMPUTATION  FOR 
ENTRY  OF  DECISION 

The  attached  proposed  computation  is  submitted, 
on  behalf  of  the  respondent,  to  the  Tax  Court  of  the 
United  States,  in  compliance  with  its  opinion  de- 
termining the  issues  in  this  proceeding. 

This  computation  is  submitted  in  accordance  with 
the  opinion  of  the  Tax  Court,  without  prejudice 
to  the  respondent's  right  to  contest  the  correctness 
of  the  decision  entered  herein  by  the  Tax  Court, 
pursuant  to  the  statutes  in  such  cases  made  and 
provided. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel, 
Bui'eau  of  Internal  Revenue. 


Of  Counsel : 


WILFORD  H.  PAYNE, 

Division  Counsel. 

JOHN  H.  PIGG, 

Special  Attorney, 

Bureau  of  Internal  Revenue. 
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C-TS  :NWD  rRECOMP. 
P:JHP:MHB 

Audit  Statement 

Petitioner :  Twin  Oaks  Company 
669  High  Street 
Eugene,  Oregon 

Docket  No. :  16845 

Tax  Liability  for  the  Taxable  Years  Ended  December  31, 1942, 
December  31,  1943  and  December  31, 1944 

Declared  Value  Excess-Profits  Tax 

Year                               Liabilit.y             Assessed  Deficiency 

1942  $      373.11               $    none  $      373.11 

1943 3,778.43                   none  3,778.43 

1944 6,565.25                   none  6,565.25 

Totals   $10,716.79  $    none  $10,716.79 

Income  Tax 

1942 $  1,394.61  $    none  $  1,394.61 

1943 3,305.23  184.85  3,120.38 

1944 4,672.53  139.85  4,532.68 

Totals   $  9,372.37  $324.70  $  9,047.67 

Excess  Profits  Tax 

1943 $11,311.08  $    none  $11,311.08 

1944 24,562.88  none  24,562.88 

Totals  $35,873.96  $   none  $35,873.96 

Recomputation  of  tax  liability  prepared  in  accordance  with 
the  memorandum  opinion  of  The  Tax  Court  of  the  United  States 
entered  March  23, 1949. 
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Taxable  Year  Ended  December  31, 1942 

Schedule  1 
Adjtistment  to  Income 

Net  income  disclosed  by  deficiency  letter  dated 

October  3,  1947 $  5,951.57 

Net  income  as  adjusted  pursuant  to  the  memorandum 
opinion  of  The  Tax  Court  of  the  United  States  en- 
tered March  23,  1949 5,951.57 


Adjustment  No  Change 

Schedule  2 
Computation  of  Tax 

Declared  value  excess-profits  tax  liability  disclosed  by 

deficiency  letter  $     373.11 

Declared  value  excess-profits  tax  assessed : 

Original  account  No.  NC  41023 none 


Deficiency  in  declared  value  excess-profits  tax $     373.11 

Income  tax  liability  disclosed  by  deficiency  letter $  1,394.61 

Income  tax  assessed : 

Original  account  number  XC  41023 none 


Deficiency  in  income  tax $  1,394.61 

Taxable  Year  Ended  December  31,  1943 

Schedule  3 
Adjustment  to  Income 

Net  income  disclosed  by  deficiency  letter  dated 

October  3,  1947 $29,874.50 

Net  income  as  adjusted  pursuant  to  the  memorandum 
opinion  of  The  Tax  Court  of  the  United  States  en- 
tered March  23,  1949 29,874.50 


Adjustment  No  Change 
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Schedule  4 
Computation  of  Tax 

Declared  Value  Excess-Profits  Tax 

Declared  value  excess-profits  tax  disclosed  by 

deficiency  letter  $  3,778.43 

Declared  value  excess-profits  tax  assessed : 

Original  account  number  420506 none 


Deficiency  in  declared  value  excess-profits  tax $  3,778.43 

Income  Tax 

Income  tax  liability  disclosed  by  deficiency  letter $  3,305.23 

Income  tax  assessed : 

Original  account  number  420506 184.85 


Deficiency  in  income  tax $  3,120.38 

Excess  Profits  Tax 

Excess  profits  tax  disclosed  by  deficiency  letter $11,311.08 

Excess  profits  tax  assessed  (no  return  filed) none 


Deficiency  in  excess  profits  tax $11,311.08 

Pursuant  to  the  opinion  of  The  Tax  Court  of  the  United  States, 
the  petitioner  is  not  liable  for  a  delinquency  penalty  for  failure  to 
file  an  excess  profits  tax  return. 

Taxable  Year  Ended  December  31, 1944 

Schedule  5 
Adjustment  to  Income 

Net  income  disclosed  b}'  deficiency  letter  dated 

October  3,  1947 \ $52,978.44 

Net  income  as  adjusted  pursuant  to  the  memorandum 
opinion  of  The  Tax  Court  of  the  United  States  en- 
tered March  23,  1949 52,978.44 


Adjustment  No  Change 
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Schedule  6 
Computation  of  Tax 

Declared  Value  Excess-Profits  Tax 
Declared  value  excess-profits  tax  disclosed  by 

deficiency  letter  $  6,565.25 

Declared  value  excess-profits  tax  assessed : 

Original  account  number  4200582 none 


Deficiency  in  declared  value  excess-profits  tax $  6,565.25 

Income  Tax 

Income  tax  liability  disclosed  by  deficiency  letter $  4,672.53 

Income  tax  assessed : 

Original  account  number  4200582 139.85 


Deficiency  in  income  tax $  4,532.68 

Excess  Profits  Tax 

Excess  profits  tax  disclosed  by  deficienc}^  letter $24,562.88 

Excess  profits  tax  assessed : 

Original  account  number  (no  return  filed) none 


Deficiency  in  excess  profits  tax $24,562.88 

Pursuant  to  the  opinion  of  The  Tax  Court  of  the  United  States, 
the  petitioner  is  not  liable  for  a  delinquency  penalty  for  failure  to 
file  an  excess  profits  tax  return. 

Received  and  Filed  T.C.U.S.  May  12,  1949. 
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[Title  of  Tax  Court  and  Cause.] 

PETITIONER'S    COMPUTATION   FOR 
ENTRY   OF   DECISION 

The  attached  proposed  computation  is  submitted 
on  behalf  of  the  petitioner  to  The  Tax  Court  of  the 
United  States  in  compliance  with  its  opinion  de- 
termining the  issues  in  this  proceeding. 

This  computation  is  submitted  without  prejudice 
to  the  petitioner's  right  to  contest  the  correctness 
of  the  decision  entered  herein  by  The  Tax  Court, 
pursuant  to  the  statutes  in  such  cases  made  and 
provided. 

In  its  memorandum  of  facts  and  opinion  the 
Court  made  two  ultimate  findings  of  fact,  namely: 

(1).  That  titles  to  all  of  the  assets  theretofore 
issued  by  the  petitioner  in  its  business  with  the 
exception  of  its  real  property  were  transferred  to 
John  J.  Rogers,  Corabelle  M.  Rogers,  Louis  C. 
Scharpf  and  Eva  M.  Scharpf,  and  said  assets  were 
used  by  them  in  the  conduct  of  business  previously 
car-ried  on  by  the  corporation,  and 

(2).  The  re-allocation  of  income  resulting  from 
transfer  to  the  partnership  and  carrying  on  by  the 
partnership  of  its  business  may  not  be  recognized 
for  tax  purposes  and  all  of  the  income  of  the  busi- 
ness is  therefore  to  be  attributed  to  the  corporation. 
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In  view  of  these  conflicting  ultimate  findings  we 
are  attaching  hereto  alternative  computations  under 
each  of  the  said  findings. 

/s/  CARL  E.  DAVIDSON, 
/s/  RALPH  R.  BAILEY, 

Counsel  for  Petitioner. 

Copy  served  5/18/49. 
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Reeomputation  Statement 
i'etitioner, 
Pwin  Oaks  Company. 

Docket  No.  16845. 

( 1 ) .     Reeomputation  of  tax  under  alternative  finding  of  fact  ( 1 )  : 

Income     Declared  Value  Excess         Excess 

fear  Tax  Profits  Tax  Profits  Tax     Penalties 

942    0  0  0  0. 

.943    .0  0  0  0 

.944    0  0  0  0 

(2) .     Reeomputation  of  tax  under  alternative  finding  of  fact  (2)  : 
Income 
fear  Tax 

.942    1394.61 

.943    3835.12 

.944    5926.03 

Computations  upon  which  deficiencies  under  alternative  finding  of 
'act  (2)  are  attached  hereto  as  Exhibit  A  hereof.  If  computation  of  de- 
iciencies  is  made  under  alternative  finding  of  fact  (2),  the  respondent 
noves  that  the  Court  order  the  respondent  to  credit  against  the  said 
leficiencies  the  amounts  of  income  tax  paid  on  income  of  the  partner- 
ihip  in  excess  of  the  amounts  allowed  by  the  respondent  as  salaries. 

EXHIBIT  A-1. 

Twin  Oaks  Company 

summary  of  Federal  Income  and  Excess  Profits  Taxes  and  Deficiencies 

Recomputed 

income  tax —                                             Liability     Assessed  Deficiency 

1942    1,394.61         None  1,394.61 

1943    4,019.97       184.85  3,835.12 

1944    6,065.88       139.85  5,926.03 


Declared  Value  Excess 

Excess 

Profits  Tax 

Profits  Tax 

Penalties 

373.11 

0 

0 

3778.43 

8928.61 

0 

6565.25 

20,311.49 

0 

11,480.46       324.70       11.155.76 


Declared  value  excess-profits  tax — 

1942    373.11 

1943    3,778.43 

1944    6,565.25 


None 

373.11 

None 

3,778.43 

None 

6,565.25 

10,716.79        None       10,716.79 
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Federal  excess  profits  tax — 

1942    None        None  Nom 

1943    8,928.61        None      ♦8,928.611 

1944    20,311.49        None      20,311.49 


29,240.10        None      29,240.10 
Total  $51,437.35     $324.70    $51,112.65 


•  Additional  $150.70  to  be  allowed  by  Collector  for  balance  of  post-war 
refund  not  eliminated  by  credit  for  debt  retirement. 

EXHIBIT  A-2. 
Twin  Oaks  Company 

Computation  of  1942  Federal  Income  and  Excess  Profits  Taxes 
Net  Income  for  the  Year : 

Income  transferred  from  Twin  Oaks  Builders  Supply  Co.     18,525.29 1 
Add — Income  reported  by  Twin  Oaks  Company  on  return 

filed,  before  net  operating  loss  deduction 656.28  \ 


19,181.57 
Less — Salaries  to  John  J.  Rogers  and 

Louis  C.  Sharpf 13,200.00 

— Long-term  capital  loss  shown  on  return 
filed  by  Twin  Oaks  Company  used  as  off- 
set against  $621.63  long-term  capital 
gain  transferred  from  partnership 30.00     13,230.00 


Net  income  for  declared  value  excess-profits  tax 5,951. 57i| 

Less — Declared  value  excess  profits  tax,  as  below 373.11 


Net  income 5,578.46 

Less — Income  subject  to  excess  profits  tax None 


Normal  tax  net  income,  regular  method 5,578.46; 

Less — Long-term  capital  gain 591.63: 


Normal  tax  net  income,  alternative  computation $  4,986.8i 
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[ncome  and  Declared  Value  Excess  Profits  Tax :      Income  Tax 

Declared  value  excess  profits  tax — 

Net  income  as  above 5,951.57 

Less— 10%  of  $25,000.00  declared  value 

of  capital  stock 2,500.00 


Subject  to  tax $  3,451.57 


Taxable  at    6.6% 1,250.00  82.50 

Taxable  at  13.2% 2,201.57         290.61 


Subject  to  tax  and  tax  thereon, 

also  deficiency $  3,451.57  $      373.11 


Combined  normal  tax  and  surtax — 
Alternative  tax  computation — 25%  of  $5,578.46 

normal  tax  net  income,  also  deficiency $  1,394.61 


Excess  Profits  Tax : 

Net  income  after  declared  value  excess  profits  tax 5,578.46 

Add— 50%  of  $638.84  interest  on  borrowed  capital 319.42 


5,897.88 
Less — Long-term  capital  gain 591.63 


Excess  profits  net  income 5,306.25 

Less — Specific  exemption 5,000.00 

—Excess  profits  credit 10,282.16     15,282.16 


Adjusted  excess  profits  net  income None 


Excess  profits  credit  as  above 10,282.16 

Less — Excess  profits  net  income  as  above 5,306.25 


Unused  excess  profits  credit  and 

carryback  to  year  1941 $  4,975.91 
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EXHIBIT  A-3. 

Twin  Oaks  Company 

Computation  of  1943  Federal  Income  and  Excess  Profits  Taxes 

Net  Income  for  the  Year : 

Net  income  per  return  filed  by  Twin  Oaks  Company  be- 
fore deduction  of  $248.55  net  operating  loss  deduction..         987.98 

Add — Net  income  of  Twin  Oaks  Builders  Supply  Co. 
per  return  filed 42,086.52 


43,074.50 
Less — Salaries  of  John  J.  Rogers  and 

Louis  C.  Scharpf 13,200.00 

Net  income  as  adjusted $29,874.50 

Declared  Value  Excess-Profits  Tax : 

Amount  Tax 

Net  income  as  above 29,874.50 

Less— 10%  of  $10,000.00  declared  value 

of  capital  stock 1,000.00 

Balance  subject  to  tax $28,874.50 

Taxable  at    6.6%  (5%  of  $10,000.00) 500.00  33.00 

Taxable  at  13.2  % 28,374.50      3,745.43 

Total,  also  deficiency  in  tax $28,874.50  $  3,778.43 

Normal  Tax  and  Surtax : 

Net  income  for  declared  value 

excess-profits  tax  29,874.50 

Less — Declared  value  excess- 
profits  tax  3,778.43 

— Income  subject  to  excess 

profits  tax  as  below 10,836.92     14,615.35 

Normal  and  surtax  net  income $15,259.15 

Taxable  at  25% 5,000.00       1,250.00 

Taxable  at  27% 10,259.15       2,769.97 

Total    $15,259.15      4,019.97 

Less — Assessed  on  return  filed 184.85 

Deficiency  $  3,835.12 
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Excess  Profits  Tax : 

Net  income  as  above 29,874,50 

Less — Declared  value  excess-profits  tax 3,778.43 


Adjusted  net  income 26,096.07 

Add— 50%  of  $58.31  interest  on 

borrowed  capital  29.16 


Excess  profits  net  income 26,125.23 

Less — Specific  exemption 5,000.00 

—Excess  profits  credit 10,288.31     15,288.31 


Adjusted  excess  profits  net  income $10,836.92 


Tax  thereon  at  90% 9,753.23 

Less— Credit  for  debt  retirement— 40%  of  $2,061.54 824.62 


Excess  profits  tax  due,  also  deficiency $  8,928.61 


EXHIBIT  A-4 

Twin  Oaks  Company 

Computation  of  1944  Federal  Income  and  Excess  Profits  Taxes 

^et  Income  for  the  Year : 

Net  income  per  return  filed  by  Twin  Oaks  Company 559.42 

Add — Net  income  of  Twin  Oaks  Builders  Supply  Co. 

per  return  filed 65,619.02 


66,178.44 
Less — Salaries  of  John  J.  Rogers  and 

Louis  C.  Scharpf 13,200.00 


Net  income  as  adjusted  including  $116.67 

net  long-term  capital  gain $52,978.44 


Declared  Value  Excess-Profits  Tax : 

Amount  Tax 

Net  income  as  above 52,978.44 

Less — Long-term  capital  gain 116.67 

—10%  of  $25,000.00  declared  value 

of  capital  stock 2,500.00      2,616.67 


Balance  subject  to  tax $50,361.77 


Taxable  at    6.6%  (5%  of  $25,000.00) 1,250.00  82.50 

Taxable  at  13.2% 49,111.77       6,482.75 

Total,  also  deficiency  in  tax $50,361.77  $  6,565.25 
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Normal  Tax  and  Surtax  : 
Alternative  computation — 

Net  income  as  above '. 52,978.44 

Less — Net  long-term  capital  gain..      116.67  29.17 
— Declared  value  excess- 
profits  tax 6,565.25 

— Income  subject  to  excess 

profits  tax  as  below 23,756.13     30,438.05 


Normal  and  surtax  net  income $22,540.39 


Taxable  at  25% 5,000.00       1,250.00 

Taxable  at  27% 15,000.00      4,050.00 

Taxable  at  29% 2,540.39         736.71 


Total—   $22,540.39      6,065.88 


Less — Assessed  on  return  filed 139.85 


Deficiency  $  5,926.03 


Excess  Profits  Tax : 

Net  income  as  above 52,978.44 

Less — Declared  value  excess-profits  tax 6,565.25 


Adjusted  net  income 46,413.19 

Add — 50%  of  interest  on  borrowed  capital None 


46,413.19 
Less — Long-term  capital  gain 116.67 


Excess  profits  net  income 46,296.52 

Less — Specific  exemption 10,000.00 

—Excess  profits  credit 12,540.39     22,540.39 


Adjusted  excess  profits  net  income  and 

tax  at  95%  thereof $23,756.13     22,568.32 


Less— Current  credit  at  10% 2,256.83 


Excess  profits  tax,  also  deficiency  in  tax $20,311.49 
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EXHIBIT  A-6. 

Twin  Oaks  Company 

Summary  Balance  Sheets  as  at  December  31, 1941, 1942,  and  1943 

Summary  balance  sheets  give  effect  to  consolidation  of  the  Decem- 
ber 31  balance  sheets  of  Twin  Oaks  Company  and  Twin  Oaks  Builders 
Supply  Co.  as  set  out  on  the  corporation 's  income  tax  return  and  the 
partnership  return  of  income  filed  for  each  of  the  calendar  years  1941, 
1942,  and  1943.  Such  consolidated  figures,  besides  eliminating  the  bal- 
ance shown  as  owing  to  Twin  Oaks  Company  by  Twin  Oaks  Builders 
Supply  Co.  have  been  adjusted  only  to  reflect  the  adjusted  accumulated 
earnings  and  surplus  as  per  the  attached  schedule  and  to  reflect  as  an 
advance  to  stockholders  the  excess  of  amounts  withdrawn  by  them  over 
the  $13,200.00  as  total  of  annual  salaries  of  John  J.  Rogers  and  Louis  C. 
Scharpf.  The  summarj^  consolidated  balance  sheets  are  set  out  as  fol- 
lows: 

Assets  12-31-41        12-31-42       12-31-43 

Cash  on  hand  and  in  banks 1,349.15        1,175.54       10,639.45 

Accounts  and  notes  receivable 39,223.55       13,336.72       25,295.07 

Merchandise  inventory 71,308.78      62,931.92      70,804.31 

Investments    200.00  100.00        2,100.00 

Land    30,209.57      30,209.57      32,709.57 

Depreciable  assets  at 

net  book  value 16,287.44  15,694.70  16,077.90 

Deferred  charges 188.65  356.59  286.14 

Advances  to  stockholders 600.00  6,454.00  17,536.97 

Total  assets $159,367.14  $130,259.04  $175,449.41 

Liabilities  and  Capital 

Accounts  payable 11,313.59  1,670.20       20,529.12 

Notes  payable 25,641.84  2,061.54 

Accrued  taxes 1,460.66  570.68           220.02 

Total  liabilities 38,416.09        4,302.42      20,749.14 

Capital  stock "'"94,60^00    ""JM^eOO.OO       94,600.00 

Contribution  to  capital 8,000.00         8,000.00        8,000.00 

Accumulated  earnings  and  profits     18,351.05       23,356.62       52,100.27 

Total  capital 120,951.05     125,956.62     154,700.27 

Total  liabilities  and  capitaL...$159,367.14  $130,259.04  $175,449.41 
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EXHIBIT  A-7. 

Twin  Oaks  Company 

Summary  of  Excess  Profits  Tax  Credit  Based  on  Invested  Capital 

Year  1942    Year  1943    Year  1944 
Equity  invested  capital  at  beginning 
of  the  taxable  year — 

Money  paid  in  for  stock 94,600.00      94,600.00       94,600.00 

Contribution  of  capital,  being 
original  investments  of 
partnere  to  capital  of  Twin 
Oaks  Builders  Supply  Co.  added 

pursuant  to  decision  of  Court       8,000.00        8,000.00        8,000.00 
25%  of  new  capital  contributed 

on  above  basis 2,000.00        2,000.00        2,000.00 

Accumulated  earnings  and  prof- 
>    its  as  per  summary  thereof  and 
as  per  attached  balance  sheets     18,351.05      23,356.62      52,100.27 


Average  equity 

invested  capital  122,951.05     127,956.62     156,700.27 

Average  borrowed  invested  capital, 
being  50%  of  average  borrowed 
capital  per  schedules  thereof 5,575.95  647.30  54.65 


Invested  capital $128,527.00  $128,603.92  $156,754.92 


Excess  profits  credit — 
8%  thereof  $  10,282.16  $  10,288.31  $  12,540.39 
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EXHIBIT  A-8. 
Twin  Oaks  Company 

Accumulated  Earnings  and  Profits  of  Twin  Oaks  Company  at 
December  31, 1941, 1942,  and  1943 

Accumulated  Earnings  and  Profits  as  at 
12-31-41      12-31-42     12-31-43 
Net  income  of  partnership  reported 
on  Form  1065  by  Twin  Oaks 
Builders  Supply  Co.  less  salaries 
of  John  J.  Rogers  and  Louis  C. 
Scharpf  in  the  total  amount  of 
$13,200.00  in  each  year- 
Year  1941  ($29,776.20  less 

$13,200.00)    16,576.20     16,576.20     16,576.20 

Year  1942  ($18,525.29  less 

$13,200.00)    5,325.29      5,325.29 

Year  1943  ($42,086.52  less 

$13,200.00)    28,886.52 

Adjustment  to  1936  R.A.R.  in  re 
depreciation  credited  to 

surplus  in  1942 212.76 

Adjustment  of  1942  capital  stock  tax 

charged  to  surplus  in  1942 *1.25 


Net  increase  in  accumulated 
earnings  and  profits  of 
Twin  Oaks  Company 16,787.71     21,901.49     50,788.01 

Add — Accumulated  earnings  and 
surplus  of  Twin  Oaks 
Company  per  corporation 's 
income  tax  returns  filed 1,563.34       1,455.13       1,312.26 

Accumulated  earnings  and  profits 
as  adjusted,  under  second 
alternative  calculation  $18,351.05  $23,356.62  $52,100.27 


*  Figures  in  red. 
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[Title  of  Tax  Court  and  Cause.] 

AFFIDAVIT  OF  CARL  E.  DAVIDSON  IN 
SUPPORT  OF  PETITIONER'S  COMPU- 
TATION FOR  ENTRY  OF  DECISION 
UNDER  RULE  50 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  Carl  E.  Davidson,  being  first  duly  sworn,  upon 
my  oath,  do  say  that: 

I  am  one  of  counsel  of  record  for  the  petitioner 
in  the  above-entitled  proceeding,  and  that  petition- 
er's computation  for  entry  of  decision  under  Rule 
50  heretofore  filed  in  this  proceeding  was  prepared 
under  my  direction  and  supervision. 

The  recomputation  of  tax  under  alternative  find- 
ing of  fact  (1)  contained  in  the  said  computation 
was  computed  upon  the  basis  of  the  findings  of 
fact  of  the  court  as  set  forth  in  its  memorandum 
findings  of  fact  and  opinion.  The  said  computation 
was  based  upon  the  finding  by  the  court  that  the 
title  to  the  ])roperty  employed  in  the  business  of 
Twin  Oaks  Builders  Supply  Co.  as  its  inventory 
was  transferred  by  the  petitioner  to  John  J.  Rogers, 
Corabelle  Rogers,  Louis  C.  Scharpf  and  Eva  M. 
Scharpf ,  and  upon  the  theory  that  under  this  finding 
of  fact  the  court  must  necessarily  find  that  the  in- 
come from  property  found  by  the  court  to  have 
been  transferred  could  not  be  taxed  to  the  peti- 
tioner. The  said  computation  mider  alternative 
finding  of  fact  (1)  is  therefore  computed  at  zero, 
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there  being  no  adjustment  to  the  petitioner's  in- 
come permitted  under  the  said  finding  of  fact. 

The  petitioner's  comj^utation  of  penalties  under 
alternative  finding  of  fact  (2)  is  based  upon  the 
court's  finding  of  fact  in  its  memorandum  findings 
of  fact  and  opinion. 

Petitioner's  recomputation  of  tax  under  alterna- 
tive findings  of  fact  (2)  has  been  prepared  upon 
the  basis  of  the  findings  and  opinion  of  the  court 
that  the  income  of  the  partnership  of  Twin  Oaks 
Builders  Supply  Co.  for  the  years  1942,  1943  and 
1944  was  taxable  in  its  entirety  to  the  petitioner 
after  allowance  of  $13,200.00  for  officers'  salaries 
for  each  of  the  years  involved,  treating  long  term 
capital  gains  received  by  the  partners  of  Twin  Oaks 
Builders  Supply  Co.  as  the  income  of  the  petitioner, 
and  allowing  contributions  in  the  amount  of  $500.31 
made  by  the  partners  of  Twin  Oaks  Builders  Sup- 
ply Co.  as  a  deduction  for  the  petitioner,  all  as  set 
forth  in  detail  in  the  notice  of  deficiency,  a  copy 
of  which  is  attached  to  the  petition.  The  net  re- 
sults of  the  said  adjustment  as  to  deficiencies  are 
set  forth  in  the  memorandum  findings  of  fact  and 
opinion  of  the  court.  Petitioner's  computations  of 
deficiencies  under  alternative  findings  of  fact  (2) 
are  explained  in  the  following  numbered  paragraphs 
in  order  that  they  may  be  reconciled  by  the  court 
with  the  deficiencies  asserted  by  the  respondent. 
Petitioner  does  not  acquiesce  in  such  computation 
and  contends  that  the  said  finding  is  erroneous. 
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(1).  Petitioner's  computation  of  d.efi<?iencies  of 
income  tax  and  declared  value  excess  profits  tax 
under  alternative  findings  of  fact  (2)  for  the  year 
1942  are  the  same  as  those  determined  by  the  re- 
spondent in  his  notice  of  deficiency  and  included 
by  the  court  in  its  memorandum  findings  of  fact  and 
opinion. 

(2).  Deficiency  in  declared  value  excess  profits 
tax  in  the  amount  of  $3778.43  for  the  year  1943  in- 
cluded by  petitioner  in  recomputation  of  tax  under 
alternative  findings  of  fact  (2)  is  the  same  as  the 
deficiency  determined  by  the  respondent  in  his  notice 
of  deficiency,  and  in  the  court's  memorandum  find- 
ings of  fact  and  opinion. 

(3).  For  the  year  1943  the  respondent  has  de- 
termined deficiencies  of  $3120.38  in  petitioner's  in- 
come tax  and  $11,311.08  in  the  petitioner's  excess 
profits  tax,  whereas  the  petitioner  in  its  recomputa- 
tion of  tax  under  alternative  findings  of  fact  (2)  has 
computed  these  deficiencies  as  $3835.12  in  income  tax 
and  $8928.61  in  excess  profits  tax.  The  differences 
between  the  computations  of  the  petitioner  and 
those  of  the  respondent  as  to  income  and  excess 
profits  taxes  are  the  result  of  the  respondent  using 
an  excess  profits  tax  credit  based  upon  the  assump- 
tion that  there  were  no  earnings  and  profits  ac- 
cumulated by  the  corporation  in  the  year  1942,  and 
by  the  failure  of  the  respondent  to  add  to  invested 
capital  for  each  of  the  years  1942,  1943  and  1944,  the 
additional  capital  put  into  the  business,  the  income 
of  which  under  alternative  findings  of  fact  (2)  is 
held  to  be  the  income  of  the  corporation,  and  by  the 
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further  failure  of  the  respondent  to  allow  credit  for 
borrowed  invested  capital  for  the  years  1942,  1943 
and  1944.  The  petitioner  has  also  included  in  this 
recomputation  addition  to  invested  capital  resulting- 
from  adjustments  made  by  the  revenue  agent's  re- 
port for  the  year  1936  in  the  amount  of  $212.76, 
and  adjustment  in  reduction  of  surplus  by  additional 
capital  stock  tax  in  the  amount  of  $1.25.  The  peti- 
tioner is  entitled  to  use  the  invested  capital  method 
for  computation  of  its  excess  profits  tax  credit  for 
the  years  1942,  1943  and  1944.  In  the  calendar  year 
1941,  the  net  increase  of  the  petitioner's  earnings 
and  profits  under  the  theory  that  all  of  the  income 
of  Twin  Oaks  Builders  Supply  Co.  was  taxable  to 
the  petitioner,  the  petitioner  had  accumulated  earn- 
ings and  profits  at  the  end  of  the  year  1941  in  the 
amount  of  $18,351.05  made  up  of  accumulated  earn- 
ings and  profits  of  the  petitioner  as  shown  on  its 
income  tax  return  and  books,  plus  $16,576.20  addi- 
tional accumulated  earnings  and  profits  of  the  peti- 
tioner upon  the  theory  that  all  income  of  Twin  Oaks 
Builders  Supply  Co.,  a  partnership,  was  taxable 
to  the  petitioner,  plus  adjustment  in  1936  revenue 
agent's  report  in  the  amount  of  $212.76,  less  adjust- 
ment of  $1.25  in  capital  stock  tax  charged  to  sur- 
plus, all  as  set  forth  m  more  detail  in  Exhibit  A-8 
attached  to  the  petitioner's  computation  for  entry  of 
decision  under  Rule  50.  The  respondent  has  not  al- 
lowed any  accumulated  earnings  and  profits  at  the 
end  of  1941,  1942  and  1943,  in  the  face  of  the  con- 
cession of  respondent's  counsel  at  trial  (Transcrii^t, 
Pages  4-5)  that  if  the  income  was  taxable  to  the  cor- 
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poration,  the  partners  of  Twin  Oaks  Builders  Sup- 
ply Co.  might  properly  claim  refund  of  taxes  paid  by 
them  individually  on  such  income.  The  respond- 
ent's computation  in  denying  the  accumulated  earn- 
ings and  profits  is  based  upon  the  apparent  theory 
that  notwithstanding  his  action  in  asserting  that  the 
entire  income  from  the  business  was  taxable  to  the 
petitioner,  the  same  income  was  distributed  to  the 
partners  of  Twin  Oaks  Builders  Supply  Co.  and 
is  taxable  to  them.  As  shown  on  Exhibit  A-10,  at- 
tached to  petitioner's  computation  for  entry  of  de- 
cision, petitioner  should  be  credited  for  invested 
capital  purposes  with  borrowed  invested  capital  in 
the  amount  of  $11,152.00  for  the  year  1942,  fifty  per 
cent  thereof  allowable  being  $5576.00.  The  said 
borrowed  capital  constituted  borrowings  by  the  part- 
nership of  Twin  Oaks  Builders  Supply  Co.  and  if 
the  income  from  the  business  is  taxable  to  the  peti- 
tioner then  petitioner  is  entitled  to  invested  capital 
credit  based  upon  the  borrowings  made  for  the 
business.  In  its  memorandum  findings  of  fact  and 
opinion  the  court  has  found  that,  "No  additional 
funds  were  paid  in  as  operating  capital."  The 
court  has  further  found  that  the  petitioner  was  in- 
debted to  the  partners  of  Twin  Oaks  Builders  Sup- 
ply Co.  in  the  amount  of  $7500.00,  which  item  ap- 
peared on  the  books  of  the  petitioner  prior  to  the 
formation  of  the  partnershi])  as  a  lial^ility.  This 
amount,  plus  $500.00  paid  in,  should  therefore  be 
regarded  for  purposes  of  calculation  of  excess  profits 
tax  credit  mider  this  alternative  as  new  capital 
of  the  petitioner,  and  credit  therefor  as  shown  on 
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Exhibit  A-7  attached  to  petitioner's  recomj^utation 
should  be  given. 

(4).  For  the  year  1944  the  petitioner's  computa- 
tion of  income  and  excess  profits  tax  under  alterna- 
tive findings  of  fact  (2)  are  respectively,  $5926.03 
income  tax,  and  $20,311.49  excess  profits  tax,  whereas 
the  respondent  in  his  notice  of  deficiency  has  com- 
puted a  deficiency  in  income  tax  of  $4532.68,  and 
a  deficiency  in  excess  profits  tax  of  $24,562.88.  The 
differences  in  these  computations  are  the  result  of 
the  failure  of  the  respondent  to  allow  excess  profits 
tax  based  upon  invested  capital  including  accumu- 
lated earnings  and  profits,  borrowed  invested  capital, 
and  new  capital  as  set  forth  more  fully  in  the  ex- 
hibits attached  to  petitioner's  recomputation  of  tax. 

(5).  The  court,  in  its  memorandum  findings  of 
fact  and  opinion,  has  determined  that  the  petitioner 
had  reasonable  cause  for  failing  to  file  excess  profits 
tax  returns.  In  further  support  of  such  determina- 
tion, it  is  called  to  the  attention  of  the  court  that 
without  the  inclusion  of  income  from  operation  of 
the  business  the  petitioner  was  a  personal  holding 
company  and  not  subject  to  excess  profits  taxes,  and 
that  the  petitioner  filed  personal  holding  company 
returns  for  the  years  involved. 

/s/  CARL  E.  DAVIDSON. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  June,  1949. 

[Seal]         /s/  ROSE  W.  SHENKER, 

Notary  Public  for  Oregon. 

My  Commission  expires :  Dec.  9,  1951. 

Filed  T.C.U.S.  June  29,  1949. 
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The  Tax  Court  of  the  United  States 
Docket  No.  16845 

TWIN  OAKS  COMPANY, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

June  29,  1949 

(Met,   pursuant  to  notice  at   12:20  o'clock, 
p.m.) 
Before :  Hon.  Luther  A.  Johnson, 
Judge. 

Appearances : 

J.  F.  CONDON,  JR., 
52  Wall  Street, 
New  York  5,  New  York, 

appearing  on  behalf  of  Petitioner. 

R.  C.  WHITLEY, 

Bureau  of  Internal  Revenue, 

appearing  for  the  Respondent. 

PROCEEDINGS 

The  Clerk:  Docket  Number  16845,  Twin  Oaks 
Company. 

Mr.  Whitley:  If  your  Honor  please,  this  comes 
up  on  a  rule  50  settlement,  based  on  an  opinion 
of  the  Court  entered  March  23,  1949. 
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The  Court:  Is  the  opinion  of  the  Court  here 
available?    All  right,  I  have  it,  thank  you. 

Mr.  Whitley:  In  that  opinion — I  am  going  to 
be  brief — the  Court  decided  that  on  page  15  of 
that  opinion  which  is  a  mimeographed  copy 

The  Court:    Yes. 

Mr.  Whitley :    after  discussing  the  testimony, 

the  Court  concluded  that  the  only  real  result  of  the 
charge  was  a  new  distribution  of  the  profits  and  the 
Commission  was  correct  in  refusing  to  recognize  it 
for  tax  purposes,  speaking  of  the  Corporation,  which 
the  Resi^ondent  taxed  by  reason  of  the  ground  a 
partnership   was   not  bona  fide   for  tax   purposes. 

Then,  the  result  was  the  Court  says  the  Commis- 
sioner was  correct  in  determining  that  the  Corpora- 
tion was  taxable.  One  thing  the  Court  did  say  the 
Commissioner  was  wrong  in  was  inserting  the  25 
per  cent  penalty.  We  filed  our  computation  on  that 
ground  showing  the  deficiencies  as  set  forth  in  the 
deficiency  notice. 

The  Petitioner  has  filed  an  alternative,  and  he 
has  taken  some  exceptions  to  the  computations,  just 
what  they  are  he  will  tell  you  in  detail,  but  they  have 
to  do  with  an  excess  profits  tax  and  a  carryback 
loss,  and  certain  things  I  think  have  something  to 
do  with  the  rule  of  the  hearing.  That  is  the  Re- 
spondent's position.  We  have  followed  the  opinion 
of  the  Court. 

The  Court:  All  right.  We  will  hear  from  Peti- 
tioner's counsel. 

Mr.  Condon:     If  your  Honor  please,  this  is  my 
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first  appearance  in  this  case.  The  only  thing  we 
have  in  controversy,  the  only  thing  involved  is  one 
of  dollars,  and  how  the  tax  liability  under  your 
Honor's  decision  should  be  computed. 

We  filed  a  detailed  computation,  and  we  would 
also  like  to  file  these  additional  affidavits  explaining 
certain  factors  in  connection  with  the  computation. 

The  Court:  Pardon  me,  is  this  just  original  and 
two  copies'? 

Mr.  Condon:     Original  and  two  copies,  yes,  sir. 

For  the  year,  1942,  there  is  no  dispute  between 
us  and  the  Commission  about  his  computation.  For 
the  year  1943,  we  have  a  lesser  income  tax  and  a 
lesser  excess  profits  tax.  The  difference  is  in  the 
case  of  the  income  tax  of  approximately  $700  and 
in  the  case  of  the  excess  profits  tax  a  difference  of 
about  $2500. 

For  the  year  1944,  the  petitioner  claims  that  the 
income  tax  is  greater  than  computed  by  the  Com- 
missioner, but  that  the  excess  profits  tax  is  $5,000 
less  than  computed  by  the  Commissioner.  These 
are  just  round  numbers  to  give  you  the  estimate  of 
the  situation. 

With  respect  to  declared  excess  value  profits  tax/ 
the  comj)utation,  there  is  no  dispute. 

We  come  down  to  certain  things.  In  your  Honor's 
decision,  that  the  Commissioner  has  not  taken  into 
consideration  in  making  the  computation.  For  in- 
stance, the  officer's  salaries,  is  one.  Contributions, 
$500.31. 
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The  Commissioner  has  wholly  faik'd  to  take  into 
consideration  in  his  computation  any  question  of 
earnings  and  profits  accumukited  by  the  Corpora- 
tion in  the  year  1942,  and  the  failure  to  pay  through 
the  invested  capital  of  the  petitioner  for  each- of  the 
years  '42,  '43,  '44.  The  additional  capital  put  in  the 
business,  the  income  of  which  is  held  to  be  income 
under  the  decision  of  the  corporation.  There  was 
no  credit  for  borrowing  invested  capital  for  any  of 
the  years.  There  is  a  slight  adjustment  of  $212.76, 
and  another  adjustment  of  $1.25,  which  are  unneces- 
sary to  comment  on,  but  are  covered  in  this  affidavit. 

Now,  another  thing:  the  petitioner  had  accumu- 
lated earnings  and  profits  at  the  end  of  1941  of 
$18,351.05.  Then,  by  carrying  those  along,  we  get 
the  tax  that  has  been  computed  on  the  basis  of  an 
invested  capital  basis. 

Now,  I  was  talking  to  counsel  yesterday  who  is  a 
very  competent  gentleman.  He  tells  me  that  the 
Commissioner's  computation  is  based  on  average 
earnings.  I  want  to  point  out  particularly  that  the 
tax  payer  never  filed  excess  j^rofits  tax  returns  for 
the  years  in  question  because  under  the  Petitioner's 
theory  they  were  a  jjersonal  holding  company.  They 
did  file,  and  the  record  shows,  they  filed  personal 
holding  company  returns. 

Now,  Petitioner  has  not  made  au  elcM-tioii  as  to 
whether  to  elect  average  earnings  or  invested  capital 
as  the  basis  of  the  profits,  and  this  comes  up  only 
now  for  the  first  time.  We  submit  the  Petitioner 
is  entitled  to — if  that  is  the  fact,  under  your  Honor's 
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decision — and  I  am  not  going  beyond  your  decision 
in  any  sense — that  the  computation  we  submitted 
with  respect  to  the  lesser  amount  of  some  $8,000, 
be  allowed  by  the  Commission. 

Mr.  Whitley :  Your  Honor,  I  would  like  to  make 
one  more  statement. 

Briefly,  we  have  this  situation :  We  are  consider- 
ing computations  required  under  rule  50  of  the 
Court's  Rules.  The  parties  are  in  agreement  as  to 
income  and  declared  value  excess  profits  tax.  The 
only  difference  between  the  parties  in  the  computa- 
tions relates  to  an  excess  profits  tax  for  the  year 
'42  and  '43. 

Mr.  Condon:     '43  and  '44. 

Mr.  Whitley:     '43  and  '44. 

Mr.  Condon:  Which  automatically,  if  I  may  in- 
terrupt, affects  the  income  computation. 

Mr.  Whitley :  I  take  it  that  the  Petitioner  is  say- 
ing now  "My  excess  profits  tax  should  be  computed 
on  an  invested  capital  basis."  There  is  no  issue  like 
that  presented  in  the  Petition.  The  Coiu't  never 
passed  on  it,  and  I  want  to  say  that  in  discussing  this 
matter  with  the  Petitioner's  counsel,  I  think  he  is 
in  error  in  saying  we  computed  it  on  an  earned  in- 
come basis.  I  do  not  know  what  basis  it  was  com- 
puted on.  I  do  not  know  what  the  Petitioner  re- 
ported. I  do  not  know  whether  he  reported  any  basis 
or  not.  But  here  is  the  one  particular  thing  that  is 
germane  to  this  question:  After  the  Commissioner 
made  the  determination  and  issues  were  framed  and 
recorded  and  passed  upon,  then  to  come  in  and  at- 
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tempt  to  raise  any  question  under  rule  50  having  to 
do  with  an  issue  not  before  the  Court,  is  prohibited 
by  the  Rules.  He  may  be  basing  it  entirely  on  an 
invested  capital  method;  I  don't  know  whether  that 
is  the  real  difference  or  not,  but  if  it  is,  it  is  not  per- 
mitted under  the  Rules. 

Further,  the  Court  has  found  nothing  with  respect 
to  the  Commissioner  having  refused  to  allow  the  Pe- 
titioner to  compute  his  excess  profits  income  on  an  in- 
come basis  or  an  invested  capital  basis.  That  was 
not  before  the  Court.  The  Court  made  just  one  find- 
ing :  That  the  Commissioner  was  correct  in  his  deter- 
mination, exce]3t  that  he  w^as  wrong  in  asserting  a 
penalty.  That  is  the  only  thing  here  before  the 
Court. 

I  understand  this  is  a  matter  of  Petitioner  pro- 
poses to  take  to  the  Circuit  Court  of  Appeals,  but 
I  say  that  has  no  place  in  this  record  here  about  an 
invested  capital  method  because  the  Court  has  not 
been  called  upon  to  decide  it.  It  is  not  a  question 
before  the  Court.  It  can  not  l)e  raised  under  Rule 
50.  The  record  is  silent  on  such  an  issue,  so  far  as 
I  am  able  to  determine. 

Take  the  Petition,  allegations  of  error,  paragraph 
4:  "The  Commissioner  erred  in  indicating  that  con- 
ferences were  held  on  March  28,  April  9,  and  May 
28,  1947,  with  respect  to  return  of  Petitioner,  and 
that  any  statements  were  made  with  respect  thereto" 
— has  nothing  to  do  with  invested  capital. 

Secondly,  the  Commissioner  erred  in  asserting  de- 
linquency penalties  for  the  years  '43  and  '44.  "The 
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Commissioner  erred  in  indicating  that  the  capital 
stock  of  Petitioner  was  owned  in  equal  proportions 
by  John  J.  Rogers  and  Louis  C.  Scharpf,  and  in  dis- 
regarding for  Federal  Income  Tax  purposes  a  part- 
nership known  as  Twin  Oaks  Builders  Supply  Com- 
pany, and  transactions  between  said  partnership  and 
Petitioner." 

The  next  assignment  of  error:  "The  Commis- 
sioner erred  in  including  in  the  taxable  income  of 
the  Petitioner,  income  for  the  said  partnership  for 
the  years  '42,  '43,  '44.  The  Commissioner  error  in 
disallowing  the  net  operating  loss  carryover  from  the 
year  1941" 

"The  Commissioner  erred  in  computing  excess 
profits  taxes  on  the  net  income  of  Petitioner  for  the 
years  '43,  and  '44,  and  in  asserting  deficiencies  in  in- 
come taxes,  declared  value  excess  profits  taxes,  and 
excess  profits  taxes  for  the  years  '42,  '43  and  '44  in 
the  amount  set  out  in  Exhibit  A  or  in  any  other 
amounts. ' ' 

That  is  all  the  allegation  of  error.  Nothing  in 
there  was  ever  mentioned  whether  the  Petitioner  was 
entitled  to  compute  his  income  on  an  invested  capi- 
tal method  or  what  method.  The  Court  was  not 
called  upon  to  decide  that  question  and  is  not  called 
upon  to  decide  now,  as  I  see  it.  I  submit,  your 
Honor,  that  the  computation  of  the  Commissioner 
is  in  accordance  with  the  opinion  of  the  Court  in  full, 
and  there  is  no  grounds  for  a  deviation  from  that 
computation  as  expressed  in  the  opinion  of  the  Court. 

I  ask  that  it  be  approved. 
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Mr.  Condon :  If  your  Honor  please,  I  know  that 
you  and  counsel  for  the  Government  want  to  assess 
what  you  think  is  the  proper  and  just  tax  against 
this  Corporation,  the  Petitioner  in  this  case. 

In  view  of  the  circumstances  you  are  both  familiar 
with,  this  CorjDoration  never  filed  an  excess  profits 
tax  return.  Any  computation  or  entering  of  judg- 
ment against  this  Corporation  at  this  time,  it  seems 
to  me,  should  be  computed  on  a  fair  and  reasonable 
basis  in  accordance  with  the  tax  laws  to  determine 
its  true  liability  in  a<3cordance  with. your  decision. 
There  is  no  statement  in  your  decision  that  I  could 
find  that  says:  "Such  and  such  is  the  correct  fig- 
ure." Yoiw  Honor  determined  the  issue  in  contro- 
versy which  was  that  the  amounts  were  income  to 
the  Corporation,  and  that  the  Corporation  was  liable 
for  the  tax.  That  is  what  I  understand  your  Honor's 
decision  to  be.  In  that  case,  it  seems  to  me  the  true 
l^roper  corporate  tax,  in  which  there  is  little  differ- 
ence relatively  here,  is  the  amount  that  should  be 
entered,  and  it  seems  to  me  that  is  the  purpose  of 
Eule  50.  The  Conmiissioner,  if  his  intention  was 
correct,  there  would  be  no  reason  for  us  to  appear 
here  before  you  or  submit  anything.  It  would  be 
an  idle  gesture.  It  is  for  the  purpose  of  determining 
what  the  exact  liability  in  accordance  with  your  de- 
cision is;  that  we  are  here  before  you  with  respect 
to  Rule  50,  and  under  this  I  submit  the  Petitioner's 
submission  with  respect  to  that  computation  is 
correct. 

^Ir.  Whitlev:     Xow,  one  more  word. 
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I  agree  with  Petitioner 's  counsel,  there  are  appar- 
ently no  reasons  to  be  here,  if  he  will  just  point  out 
that  there  is  anything  in  the  opinion  of  the  Court 
that  would  direct  the  action  he  has  taken,  I  would 
be  very  happy  to  consider  it.  If  there  is  any  state- 
ment or  any  inference  in  the  opinion  that  the  Peti- 
tioner should  compute  his  excess  profits  tax  income 
on  an  invested  capital  method  I  would  be  happy 
to  see  it,  but  I  think  that  the  Court's  opinion  is 
clearly  void  of  such  an  inference.  It  was  not  before 
the  Court.  It  can  not  be  considered,  and  it  can  not 
be  considered  under  rule  50.  So  if  there  was  an  error 
in  computing  it— I  do  not  know  that  there  is— I  do 
not  know  what  method  the  taxpayer  is  really  en- 
titled to  compute  his  excess  profits  income  on.  I 
know  the  Commissioner  determined  it  in  the  ninety- 
day  letter.  Nothing  was  said  about  it  then.  Nothing 
was  said  during  the  trial.  It  may  be  that  there  might 
be  some  inference  that  these  individuals  have  re- 
ported from  the  partnership  as  their  distributive 
share,  and  possibly  they  have  overpaid.  That  has 
something  to  do  with  their  individual  liabilit}^  but 
that  has  nothing  in  the  world  to  do  with  the  question 
of  what  the  excess  profits  tax  of  this  Corporation 
are,  which  the  Court  held  was  a  proper  entity  to  be 
taxed— it  has  nothing  to  do  with  it,  and  the  computa- 
tion of  the  Commissioner  is  strictly  in  accordance 
with  the  opinion. 

The  Court :     Do  3^ou  wish  to  say  anything  further  ? 

Mr.  Condon :     I  have  nothing  to  say  further,  your 
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Honor,  except  that  tlie  filial  words  in  the  decision 
merely  were  to  enter  a  judgment  under  Rule  50, 
and  I  assume  that  is  the  proper  tax  liability  of  this 
Corporation,  and  I  assume  that  is  according  to  the 
submission  to  be  made.  Any  ordinary  taxpayer  or 
business  man  who  computed  this  liability  in  ac- 
cordance with  your  decision  would  have  done  so  and 
in  accordance  with,  the  submission  we  have  made. 

Mr.  Whitley:  I  will  say  on  that  score  that  Rule 
50  is  a  rule  promulgated  by  the  Court  for  the  pur- 
pose of  making  a  computation  where  the  Court  finds 
something  other  than  what  was  determined  in  a  de- 
ficiency notice.  It  says :  You  are  right  in  one  thing, 
but  you  are  wrong  in  another,  and  it  is  going  to  call 
for  a  different  result.  That  is  the  purpose  of  a  Rule 
50  computation.  You  do  not  have  that  situation  here. 
The  Court  has  not  found  anything  that  the  Commis- 
sioner did  was  in  error,  except  as  to  the  penalty,  and 
we  have  omitted  that  in  the  computation. 

The  Court :  I  will  take  this  motion  under  consid- 
eration and  pass  upon  it  after  further  view  of  the 
record. 

Mr.  Condon:  You  see,  your  Honor,  the  impor- 
tance of  it  is  that  if  they  ultimately  have  to  pay  all 
this  tax,  as  far  as  I  can  see,  this  is  the  only  time  they 
can  raise  that  issue  under  any  procedure,  and  I  am 
a  practitioner  for  many  years. 

The  Court :  What  do  you  have  to  say  with  refer- 
ence to  the  suggestion  of  respondent's  counsel  that 
the  matter  you  are  talking  al:)out  is  with  tlie  Peti- 
tioner Corporation  ? 
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Mr.  Condon:  That  is  developed  before  us,  sir. 
The  only  issue  we  have  here  is  how  to  compute  the 
excess  profits  tax  of  this  corporation  under  your  de- 
cision,  and  I  submit  the  way  we  have  computed  it  is 
the  fair  reasonable  way  that  any  tax  man  who  reads 
it  would  compute  it. 

The  Court:     A¥hat  is  counsel's  idea? 

Mr.  Whitley:  That  statement,  stops  short.  It 
does  not  point  out  what  the  Court  has  said  that  re- 
quires him  to  take  that  action.  There  is  nothing  in 
the  Court's  opinion,  and  he  has  failed  to  show  it, 
that  says  that  the  Commissioner  must  compute  the 
excess  profits  tax  on  some  particular  basis.  Now, 
I  can  not  read  that  from  the  opinion.  I  do  not 
think  it  is  in  there,  and  I  think  it  is  incumbent  upon 
the  Petitioner  to  point  that  out  right  now,  because 
the  Court  must  be  guided  by  what  is  said  under  a 
Rule  50  computation,  if  it  is  to  consider  such  a  thing. 

Mr.  Condon :  There  are  ample  statements  quoted 
in  the  affidavit.  Your  Honor. 

The  Court :  The  Court  will  consider  all  the  papers 
that  have  been  filed,  and  the  record  passed  upon. 

Mr.  Condon:     Thank  you  very  much. 

(Whereupon,  at  12:00  o'clock,  noon,  hearing 
in  the  above-entitled  matter  was  concluded.) 

Filed:  T.C.U.S.  July  12,  1949. 
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The  Tax  Court  of  the  United  States 
Docket  Xo.  16845 

TAVIX  OAKS  CO^vIPAXY, 

Petitioner. 
vs. 

COAIMISSIOXEPv  OF  IXTERXAL  RE^T:XUE, 

Respondent. 

DECISIOX 

Denying  recog-nitiun  to  a  x^artnership,  formed  by 
petitioner's  shareholders,  which  rented  petitioner's 
premises  and  operated  its  business,  respondent  added 
the  partnership  profits  to  petitioner's  income  for  the 
years  1942.  1913  and  1911.  and  determined  deficien- 
cies in  the  taxes  and  penalties.  In  its  Memorandum 
Findings  of  Fact  and  Opinion,  entered  March  23, 
1919.  this  Court  sustained  the  detenu i nation  in  re- 
spect of  the  deficiencies,  and  directed  entry  of  de- 
cision under  Rule  50.  In  a  computation  filed  May 
12.  1919,  respondent  arrived  at  deficiencies  by  the 
same  method  followed  in  his  deteiTQinatiou.  and  in 
so  doing  computed  excess  profits  tax  credits  for  1913 
and  1911  ijy  reference  to  invested  cai^ital,  which  he 
did  not  change  in  amount  because  of  this  Court's 
decision. 

In  a  computation  filed  May  16,  1919,  petitioner 
f-r.mputes  the  excess  profits  tax  credit  by  reference 
to  amoimts  of  invested  capital  increased  to  reflect 
the  amounts  credited  to  the  paitner-stockholders  on 
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the  partnership  books  and  reduced  by  the  portion  of 
partnership  profits  paid  to  the  partner-stockholders 
as  salaries.  Although  petitioner  assigned  no  error 
in  the  alternative,  attacking  the  computation  of  de- 
ficiencies made  b^^  respondent  under  the  view  that 
the  partnership  was  not  recognizable,  petitioner  now 
argues  that  under  the  Court's  holding  the  amounts 
credited  to  partners  and  several  minor  items  should 
be  deemed  accumulated  earnings  or  loans  which  in- 
creased invested  capital  and  hence  the  base  for  com- 
puting the  excess  profits  tax  credit. 

We  are  not  impressed  by  the  argument  that  profits 
credited  to  the  individuals  who  were  petitioner's 
stockholders  have  the  character  of  accumulated  earn- 
ings of  the  corporation  under  a  holding  denying  rec- 
ognition to  the  partnership.  But  as  no  issue  was 
raised  in  the  pleadings  as  to  the  computation  of 
taxes  under  respondent's  determination  that  the 
partnership  should  not  be  recognized,  none  may  be 
now  raised  and  decided  under  Rule  50.  Accordingly 
it  is: 

Ordered  and  Decided:  That  there  are  the  follow- 
ing deficiencies  in  tax : 

Declared  Value  Excess 

Year  Income  Tax     Excess  Profits  Tax  Profits  Tax 

1942 $1,394.61  $    373.11  $ 

1943 3,120.38  3,778.43  11,311.08 

1944 4,532.68  6,565.25  24,562.88 

[Seal]         /s/  LUTHER  A.  JOHNSON, 
Judge. 

Entered  July  18,  1949. 

Served  July  18,  1949. 
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[Title  of  Tax  Court  and  Cause.] 

ORDER  FIXING  AMOUNT  OF  BOND 

Upon  application  of  counsel  for  the  above-named 
petitioner  to  fix  the  amount  of  the  bond  on  appeal 
to  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  at  $13,791.88,  with  "No  objection"  endorsed 
thereon  by  counsel  for  the  respondent,  it  is 

Ordered  that  the  said  bond  be  and  the  same  hereby 
is  fixed  in  the  amount  of  $14,000.00. 

/s/  LUTHER  A.  JOHNSON, 
Judge. 

Dated:  Washington,  D.  C,  August  30,  1949. 

EMT/mbw 

Served  August  31,  1949. 


[Title  of  Tax  Court  and  Cause.] 

PETITION  FOR  REVIEW  OF  THE  DECISION 
OF  THE  TAX  COURT  OF  THE  UNITED 
STATES  IN  DOCKET  NO.  16845 

Now  comes  the  above-named  Petitioner  and  ap- 
plies for  review  of  the  decision  of  The  Tax  Court  of 
The  United  States  in  the  above-entitled  cause,  by 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, which  said  decision  was  entered  on  July  18, 
1949,  piu'suant  to  the  determination  of  said  Court 
set  forth  in  Memorandum  Findings  of  Fact  and 
Opinion    (Honorable  Luther  A.  Johnson,  Judge), 
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entered  on  March  23,  1949,.  and  by  which  the  Court 
ordered  and  decided  that  there  are  deficiencies  in 
income  taxes,  declared  value  excess  profits  taxes,  and 
excess  profits  taxes,  assessable  against  the  above- 
named  Petitioner  as  follows : 

Declared  Value  Excess 

Year  Income  Tax     Excess  Profits  Tax  Profits  Tax 

1942 $1,394.61  $    373.11  $ 

1943 3,120.38  3,778.43  11,311.08 

1944 4,532.68  6,565.25  24,562.88 

The  nature  of  the  controversy  is  as  follows :  Peti- 
tioner above-named  seeks  reversal  of  the  decision, 
entered  as  aforesaid,  which  sustained  the  determina- 
tion of  the  Commissioner  of  Internal  Revenue,  Re- 
spondent above-named,  as  set  forth  in  the  90-day 
letter  of  deficiency  issued  by  said  Respondent  and 
dated  October  3,  1947.  Said  deficiencies  in  taxes 
were  computed  by  the  disallowance  of  net  operating 
loss  deductions  claimed  by  Petitioner  above-named, 
in  amount  of  $904.83  for  the  year  1942  and  in  amount 
of  $248.55  for  the  year  1943,  and  by  the  inclusion  in 
income  of  Petitioner  above-named  for  each  of  the 
years  hereinafter  stated  income  realized  by  Twin 
Oaks  Builders  Supply  Company,  a  partnership,  in 
amounts  and  in  years  as  follow^s: 

Long-Term 
Year  Ordinary  Income        Capital  Gain 

1942 $  4,703.66  $621.63 

1943 28,886.52 

1944 52,302.35  116.67 

The  income  realized  by  Twin  Oaks  Builders  Sup- 
ply Company,  a  partnership,  in  amount  and  in  each 
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year  as  hereinbefore  set  forth,  was  reported  on  sepa- 
rate individual  income  tax  returns  filed  for  each  of 
said  years  by  the  members  of  said  partnership.  Peti- 
tioner prays  for  review  and  reversal  of  the  decision 
of  the  Tax  Court  entered  as  aforesaid  upon  the 
grounds  and  for  the  reason  that  said  decision  is 
not  supported  by  substantial  or  any  evidence  in  the 
record  and  is  not  in  accordance  with  law,  jjarticu- 
larly,  in  that  said  net  operating  loss  deductions  were 
properly  claimed  for  the  years  1942  and  1943,  and 
said  items  of  income  realized  b}^  Twin  Oaks  Builders 
Supply  Compan3%  a  partnership,  and  each  of  them, 
are  properly  taxable  to  the  members  of  said  partner- 
ship and  not  to  Petitioner  above-named. 

Petitioner  applies  for  review  of  said  decision  by 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. Said  Court  has  venue  to  review  said  decision 
for  the  reason  that  in  said  Circuit  is  located  the  office 
of  the  Collector  of  Internal  Revenue  (The  Office 
of  the  Collector  of  Internal  Revenue  for  the  District 
of  Oregon  at  Portland,  Oregon)  to  which  was  made 
return  of  each  and  all  of  the  items  of  income  in  re- 
spect to  wiiich  the  asserted  tax  deficiencies  arise. 

/s/  CARL  E.  DAVIDSON, 

/s/  RALPH  R.  BAILEY, 

Counsel  for  Petitioner. 
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State  of  Oregon, 

County  of  Multnomah— ss. 

I,  Ralph  R.  Bailey,  being  first  duly  sworn,  depose 
and  say: 

That  I  am  one  of  the  attorneys  of  record  for  Twin 
Oaks  Company,  Petitioner  on  review  in  the  within 
entitled  cause,  and  that  I  reside  and  have  my  office 
in  the  City  of  Portland,  County  of  Multnomah,  State 
of  Oregon ;  that  on  the  14th  day  of  September,  1949, 
I  duly  served  the  foregoing  Petition  for  Review  of 
the  decision  of  the  Tax  Court  of  the  United  States, 
by  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  by  mail,  by  attaching  a  tiiie  copy  thereof, 
duly  certified  by  me  to  be  such,  to  the  Notice  of  the 
Piling  of  said  Petition  for  Review  and  by  placing 
the  original  of  said  Notice  of  Filing  of  Petition  for 
Review,  with  said  copy  of  the  Petition  for  Review 
attached  thereto,  in  an  envelope  securely  sealed  and 
plainly  addressed  to  Honorable  Charles  ^liphant, 
Esq.,  Chief  Counsel,  Bureau  of  Internal  Revenue, 
Treasury  Department,  Washington,  D.  C,  and  de- 
positing same,  with  the  postage  fully  prepaid 
thereon,  in  one  of  the  regular  public  mail  recei\dng 
receptacles  of  the  United  States  Post  Office  in  said 
Portland,  Oregon;  that  then  and  ever  since,  said 
Honorable  Charles  Oliphant  was  and  is  the  attorney 
of  record  in  said  cause  for  the  Commissioner  of 
Internal  Revenue,  Respondent  therein,  and  that  he 
maintains  his  office  at  the  address  shown  on  said 
envelope  as  aforesaid,  and  same  was  and  is  his  cor- 
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rect  post  office  address,  at  which  he  regularly  re- 
ceives his  mail  in  the  usual  course  of  business ;  that 
on  and  ever  since  the  date  of  such  service  there  was 
and  is  direct  and  regular  communication  by  United 
States  mail  between  the  city  named  in  said  address 
and  said  Portland,  Oregon. 

/s/  RALPH  R.  BAILEY. 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  September,  1949. 

[Seal]    ■     /s/  CLIFFORD  N.  XELSON, 

Notary  Public  for  Oregon. 
My  Commission  Expires  March  31,  1952. 

Received  and  Filed,  T.  C.  U.  S.,  September  16, 
1949. 


[Title  of  Tax  Court  and  Cause.] 

NOTICE  OF  PETITION  FOR  REVIEW 

To  United  States  Court  of  Appeals 
for  The  Ninth  Circuit 

To  The  Commissioner  of  Internal  Revenue,  the 
Respondent  above-named,  and  Charles  Oliphant, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Attor- 
ney of  Record  for  Respondent. 

Notice  is  hereby  given  of  the  filing  by  Twin  Oaks 
Company,  Petitioner  above-named,  of  its  petition 
for  review  by  United  States  Court  of  Appeals  For 
The  Ninth  Circuit  of  the  decision  of  The  Tax  Court 
of  The  United  States  entered  in  the  above-entitled 
cause  on  July  18,  1949.    A  copy  of  said  petition  is 
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attached  hereto.  Said  petition  is  filed,  and  this 
notice  given,  pursuant  to  Sections  1141  and  1142, 
Internal  Revenue  Code  (26  U.  S.  C.  A.  Sections  1141 
and  1142),  and  Rule  30  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit. 

/s/  CARL  E.  DAVIDSON, 
/s/  RALPH  R.  BAILEY, 

Counsel  For  Petitioner. 
Service  of  a  copy  of  the  foregoing  notice,  togetlier 
with  a  copy  of  the  petition  for  review  is  hereby  ac- 
knowledged this  19th  day  of  September,  1949. 
/s/  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of  Internal  Revenue,  Attor- 
ney for  Respondent. 

Filed  T.  C.  U.  S.  September  21,  1949. 


In  the  United  States  Court  of  Appeals 
For  The  Ninth  Circuit 

No.  16845 

TWIN  OAKS  COMPANY, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

STATEMENT  OF  POINTS 
Now  comes  the  Petitioner  on  review  in  the  above- 
entitled  proceedings  and  hereby  designates  the  fol- 
lowing points  on  which  it  intends  to  rely  on  I'eview 
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by  United  States  Court  of  Appeals  For  The  Ninth 
Circuit  of  a  decision  of  The  Tax  Court: 

1.  The  Tax  Court  erred  in  ordering  and  decidmg 
that  there  are  deficiences  in  income  taxes,  declared 
value  excess  profits  taxes,  and  excess  profits  taxes, 
on  returns  filed  by  Petitioner  on  review  for  the 
years  1942,  1943  and  1944  as  follows: 

Declared  Value  Excess 

Year  Income  Tax     Excess  Profits  Tax  Profits  Tax 

1942 $1,394.61  $    373.11  $ 

1943 3,120.38  3,778.43  11,311.08 

1944 4,532.68  6,565.25  24,562.88 

2.  The  Tax  Court  erred  in  holding  and  deciding 
that  income  realized  by  Twin  Oaks  Builders  Supply 
Company,  a  partnership,  in  the  years  1942,  1943  and 
1944,  is  taxable  to  the  Petitioner  on  review,  and  in 
holding  and  deciding  that  the  income  realized  by 
the  partnership  as  aforesaid  is  subject  to  the  taxes 
imposed  on  income  realized  by  corporations  in  and 
for  said  years  as  follows:  normal  tax  imposed  by 
Section  13,  Internal  Revenue  Code  (26  U.  S.  C.  A., 
Section  13)  ;  surtax  imposed  ])y  Section  15,  Internal 
Revenue  Code  (26  U.  S.  C.  A.,  Section  15) ;  declared 
value  excess  profits  tax  imposed  by  Section  600, 
Internal  Revenue  Code  (26  U.  S.  C.  A.,  Section 
600) ;  and  excess  profits  tax  imposed  by  Section 
710,  Internal  Revenue  Code  (26  U.  S.  C.  A.,  Sec- 
tion 710). 

3.  The  Tax  Court  erred  in  holding  and  deciding 
that  Twin  Oaks  Builders  Supply  Company,  a  part- 
nership, was  not  during  the  years  1942,  1943  or  1944 
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a  bona  fide  partnership  recognizable  for  Federal 
income  tax  purposes,  and  in  holding  and  deciding 
that  the  only  real  purpose  which  motivated  the 
formation  of  the  partnership  was  to  achieve  a  re- 
allocation of  income  among  family  groups  so  as  to 
]'educe  income  tax  liability. 

4.  The  Tax  Court  erred  in  holding  and  deciding 
that  the  transfer  of  the  business,  and  assets  thereof, 
by  Petitioner  on  review  to  Twin  Oaks  Builders 
Supply  Company,  a  partnership,  on  January  2,  1941 
was  without  substance,  and  in  holding  and  deciding 
that  the  ownership  of  said  business  and  assets  by 
the  partnership  in  1942,  1943  and  1944  could  not  be 
recognized  for  Federal  income  tax  purposes. 

5.  The  Tax  Court  erred  in  holding  and  deciding 
that  the  leasing  of  the  real  property  by  Petitioner 
on  review  to  Twin  Oaks  Builders  Supply  Company, 
a  partnership,  on  January  2,  1941,  was  without  sub- 
stance, and  in  holding  and  deciding  that  the  rights 
of  the  partnership  in  said  real  property  under  the 
leas(?  could  not  be  recognized  for  Federal  income 
tax  purposes. 

6.  The  Tax  Court  erred  in  holding  and  deciding 
that  John  J.  Rogers  and  Louis  C.  Scharpf  conducted 
tlie  business,  after  January  1941,  with  the  same 
assets  and  in  the  same  manner  as  said  business  was 
conducted  prior  to  January,  1941. 

7.  The  Tax  Court  erred  in  holding  and  deciding 
that  no  additional  funds  were  paid  into  the  business 
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as  operating  capital  thereof  at  the  time  that  said 
business  was  transferred  by  Petitioner  on  review 
to  Twin  Oaks  Builders  Supply  Company,  a  partner- 
ship. 

8.  The  Tax  Court  erred  in  holding  and  deciding 
that  no  assets  were  removed  from  the  ownership 
of  Petitioner  on  review  by  the  transfer  of  said 
assets  to  Twin  Oaks  Builders  Supply  Company,  a 
partnership,  and  in  holding  and  deciding  that  there 
was  no  change  in  policy  in  management  of  the  busi- 
ness, or  in  the  managing  personnel  of  the  business, 
resulting  from  the  transfer  of  the  business  by  Peti- 
tioner on  review  to  Twin  Oaks  Builders  Supply 
Company,  a  partnership. 

9.  The  Tax  Court  erred  in  holding  and  deciding 
that  the  contributions  of  the  partners  to  the  capital 
of  Twin  Oaks  Builders  Supply  Company,  a  ])art- 
nership,  were  made,  and  the  sale  price  of  the  assets 
transferred  by  Petitioner  on  review  to  said  ])artner- 
shijj  was  paid,  in  conformity  with  a  scheme  which 
had  no  substantive  effect  whatever  on  the  business. 

10.  The  Tax  Court  erred  in  holding  and  deciding 
that  Twin  Oaks  Builders  Supply  Company,  a  part- 
nership, contributed  absolutely  nothing  either  in 
services  or  capital  to  the  production  of  the  income 
realized  by  said  partnership  in  1942,  1943  and  1944, 
and  in  holding  and  deciding  that  the  only  function 
and  purpose  of  the  partnership  in  said  years  was  to 
siphon  off  the  greater  portion  of  the  earnings  of 
the  business. 
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11.  The  Tax  Court  erred  in  holding  and  deciding 
that  the  business  of  Petitioner  on  review,  prior  to 
January  2,  1941,  was  unitary  in  character  and  not 
susceptible  of  any  logical  division. 

12.  The  Tax  Court  erred  in  holding  and  deciding 
that  the  oral  testimony  of  John  J.  Rogers  and  Louis 
C.  Scharpf,  with  respect  to  th-eir  reasons  for  trans- 
ferring the  business  from  Petitioner  on  review  to 
Twin  Oaks  Builders  Supply  Company,  a  partner- 
ship, affirmatively  supports  the  view  that  the  pur- 
pose of  the  partnership  was  to  achieve  a  reallocation 
of  income  among  family  groups. 

13.  The  Tax  Court  erred  in  making  a  determina- 
tion as  to  the  status  for  Federal  income  tax  purposes 
of  Twin  Oaks  Builders  Supply  Company,  a  partner- 
ship, when  the  status  of  said  partnership,  for  the 
purposes  of  Federal  income  tax,  was  not  an  issue 
in  the  case,  and,  particularly.  The  Tax  Court  erred 
in  holding  and  deciding  that  income  realized  by  said 
partnership  is  taxable  to  Petitioner  on  review, 
because  of  the  determination  of  the  Court  that  said 
partnership  is  not  recognizable  for  tax  purposes, 
when  the  status  of  said  partnership  for  Federal 
income  tax  purposes  was  not  an  issue  in  the  case 
and  the  evidence  with  respect  to  said  matter  was  not 
presented  at  trial. 

14.  The  Tax  Court  erred  in  entering  as  the 
decision  of  the  Court  the  computations  of  excess 
profits  taxes  for  the  years  1942,  1943  and  1944  sub- 
miitted  to  the  Court  by  the  Respondent,  Commis- 
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sioner  of  Internal  Revenue,  under  Rule  50  of  The 
Tax  Court,  and  in  refusing  to  enter  as  the  decision 
of  the  Court  the  computations  of  excess  profits  taxes 
for  the  years  1942,  1943  and  1944  submitted  to  the 
Court  by  Petitioner  on  review  mider  Rule  50  of 
The  Tax  Court. 

15.  The  Tax  Court  erred  in  holding  and  deciding 
that  the  Petitioner  on  review  may  not,  upon  the 
determination  by  the  Court  of  the  tax  deficiencies 
under  Rule  50  of  said  Court,  raise  an  issue  as  to  the 
tax  computations  submitted  by  the  Respondent, 
Commissioner  of  Internal  Revemie,  pursuant  to 
said  Rule  50,  because  such  issue  was  not  raised  by 
the  pleadings  filed  b,y  the  Petitioner  on  review. 
/s/  CARL  E.  DAVIDSON, 
/s/  RALPH  R.  BAILEY, 

Counsel  for  Petitioner. 

Affidavit  of  service  by  mail  attached. 

[Endorsed]:     Filed  T.  C.  U.  S.,  Septeinber  16, 
1949. 


[Title  of  Tax  Court  and  Cause.] 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States  do  hereby  certify  that  the  fore- 
going documents  1  to  41,  inclusive,  constitute  and 
are  all  of  the  original  papers  and  proceedings  on  file 
in  my  office  as  the  original  and  complete  record  in 


338  Twin  Oaks  Company  vs. 

the  proceeding  before  The  Tax  Court  of  the  United 
States  entitled:  "Twin  Oaks  Company,  Petitioner, 
V.  Commissioner  of  Internal  Revenue,  Respondent," 
Docket  Number  16845,  and  in  which  the  petitioner  in 
The  Tax  Court  proceeding  has  initiated  an  appeal 
as  above  numbered  and  entitled,  together  with  a  true 
copy  of  the  docket  entries  in  said  Tax  Court  pro- 
ceeding, as  the  same  appear  in  the  official  docket 
book  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  4th  day  of  October,  1949. 

[Seal]  VICTOR  S.  MERSCH, 

Clerk. 


[Endorsed] :  No.  12386.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Twin  Oaks  Com- 
pany, Petitioner,  vs.  Commissioner  of  Internal  Rev- 
enue, Respondent.  Transcript  of  the  Record. 
Petition  to  Review  a  Decision  of  The  Tax  Court 
of  the  United  States. 

Filed  October  24,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
For  The  Ninth  Circuit 

No.  12386 
TWIN  OAKS  COMPANY, 


Petitioner, 


vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

STATEMENT  OF  POINTS  TO  BE  RELIED 
ON  BY  PETITIONER  ON  REVIEW 

Now  comes  the  Petitioner  on  review  in  the  above- 
entitled  proceedings  and  hereby  designates  the  fol- 
lowing points  on  which  it  intends  to  rely  on  review 
by  United  States  Court  of  Appeals  For  The  Ninth 
Circuit  of  a  decision  of  The  Tax  Court: 

1.  The  Tax  Court  erred  in  ordering  and  deciding 
that  there  are  deficiences  in  income  taxes,  declared 
value  excess  profits  taxes,  and  excess  profits  taxes, 
on  returns  filed  by  Petitioner  on  review  for  the 
years  1942,  1943  and  1944  as  follows: 

Declared  Value  Excess 

Year  Income  Tax     Excess  Profits  Tax  Profits  Tax 

1942 $1,394.61  $    373.11  $ 

1943 3,120.38  3,778.43  11,311.08 

1944 4,532.68  6,565.25  24,562.88 

2.  The  Tax  Court  erred  in  holding  and  deciding 
that  income  realized  by  Twin  Oaks  Builders  Supply 
Company,  a  partnership,  in  the  years  1942,  1943 
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and  1944,  is  taxable  to  the  Petitioner  on  review,  and 
in  holding  and  deciding  that  the  income  realized 
by  the  partnership  as  aforesaid  is  subject  to  the 
taxes  imposed  on  income  realized  by  corporations 
in  and  for  said  years  as  follows :  normal  tax  imposed 
by  Section  13,  Internal  Revenue  Code  (26  U.  S. 
C.  A.,  Section  13) ;  surtax  imposed  by  Section  15, 
Internal  Revenue  Code  (26  U.  S.  C.  A.,  Section  15) ; 
declared  value  excess  i^rofits  tax  imposed  by  Section 
600,  Internal  Revenue  Code  (26  U.  S.  C.  A..  Section 
600) ;  and  excess  profits  tax  imposed  by  Section  710, 
Internal  Revenue  Code  (26  U.  S.  C.  A.,  Section  710). 

3.  The  Tax  Court  erred  iu  holding  and  deciding 
that  Twin  Oaks  Builders  Supply  Company,  a  i)art- 
nership,  was  not  during  the  years  1942,  1943  or  1944 
a  bona  fide  partnership  lecognizalile  for  Federal 
income  tax  purposes,  and  in  holding  and  deciding 
that  the  only  real  purpose  which  motivated  the  for- 
mation of  the  partnership  was  to  achieve  a  realloca- 
tion of  income  among  family  groups  so  as  to  reduce 
income  tax  liability. 

4.  The  Tax  Court  erred  in  holding  and  deciding 
that  the  transfer  of  the  business,  and  assets  thereof, 
by  Petitioner  on  review  to  Twin  Oaks  Builders 
Sui)ply  Company,  a  partnership,  on  January  2, 
1941  was  without  substance,  and  in  holding  and 
deciding  that  the  ownership  of  said  business  and 
assets  by  the  partnership  in  1942,  1943  and  1944 
could  not  be  recognized  for  Federal  income  tax 
purposes. 


i\ 
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5.  The  Tax  Court  erred  in  holding  and  deciding 
that  the  leasing  of  the  real  property  by  Petitioner 
on  review  to  Twin  Oaks  Builders  Supply  Company, 
a  partnership,  on  January  2,  1941,  was  without  sub- 
stance, and  in  holding  and  deciding  that  the  rights 
of  the  partnership  in  said  real  property  under  the 
lease  could  not  be  recognized  for  Federal  income 
tax  purposes. 

6.  The  Tax  Court  erred  in  holding  and  deciding 
that  John  J.  Rogers  and  Louis  C.  Scharpf  conducted 
the  business,  after  January,  1941,  with  the  same 
assets  and  in  the  same  manner  as  said  business  was 
conducted  pior  to  January,  1941. 

7.  The  Tax  Court  erred  in  holding  and  deciding 
that  no  additional  fmids  were  paid  into  the  business 
as  operating  capital  thereof  at  the  time  that  said 
business  was  transferred  by  Petitioner  on  review  to 
Twin  Oaks  Builders  Supj^ly  Company,  a  partner- 
ship. 

8.  The  Tax  Court  erred  in  holding  and  deciding 
that  no  assets  were  removed  from  the  ownership  of 
Petitioner  on  review  by  the  transfer  of  said  assets 
to  Twill  Oaks  Building  Supply  Company,  a  partner- 
ship, and  in  holding  and  deciding  that  there  was  no 
change  in  policy  in  management  of  the  business,  or 
in  the  managing  personnel"  of  the  business,  resulting 
from  the  transfer  of  the  business  by  Petitioner  on 
review  to  Twin  Oaks  Builders  Supply  Company,  a 
partnership. 
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9.  The  Tax  Court  erred  in  holding  and  deciding 
that  the  contributions  of  the  partners  to  the  capital 
of  Twin  Oaks  Builders  Supply  Company,  a  partner- 
ship, were  made,  and  the  sale  price  of  the  assets 
transferred  by  Petitioner  on  review  to  said  partner- 
ship was  paid,  in  conformity  with  a  scheme  which 
had  no  substantive  effect  wliatever  on  the  business. 

10.  The  Tax  Court  erred  in  holding  and  deciding 
that  Twin  Oaks  Builders  Supply  Company,  a  part- 
nership, contributed  absolutely  nothing  either  in 
services  or  capital  to  the  production  of  the  income 
realized  by  said  partnership  in  1942,  1943  and  1944, 
and  in  holding  and  deciding  that  the  only  function 
and  purpose  of  the  partnership  in  said  years  was 
to  siphon,  off  the  greater  portion  of  the  earnings  of 
the  business. 

11.  The  Tax  Court  erred  in  holding  and  deciding 
that  the  business  of  Petitioner  on  review,  prior  to 
January  2,  1941,  was  unitary  in  character  and  not 
susceptible  of  any  logical  division. 

12.  The  Tax  Court  erred  in  holding  and  deciding 
that  the  oral  testimony  of  John  J.  Rogers  and  Louis 
C.  Scharpf,  with  respect  to  their  reasons  for  trans- 
fei'ring  the  business  from  Petitioner  on  review  to 
Twin  Oaks  Builders  Sux)ply  Company,  a  partner- 
ship, affirmatively  supports  the  view  that  the  pur- 
pose of  the  partnership  was  to  achieve  a  reallocation 
of  income  among  family  groups. 
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13.  The  Tax  Court  erred  in  making  a  determina- 
tion as  to  the  status  for  Federal  income  tax  purposes 
of;  Twin  Oaks  Builders  Supply  Company,  a  partner- 
ship, when  the  status  of  said  partnership,  for  the 
purposes  of  Federal  income  tax,  was  not  an  issue  in 
the  case,  and,  jjarticularly.  The  Tax  Court  erred 
in  holding  and  deciding  that  income  realized  by 
said  partnership  is  taxable  to  Petitioner  on  review, 
because  of  the  determination  of  the  Court  that  said 
partnership  is  not  recognizable  for  tax  purposes, 
when  the  status  of  said  j^artnership  for  Federal 
income  tax  purposes  was  cot  an  issue  in  the  case 
and  the  evidence  with  respect  to  said  matter  was  not 
presented  at  trial. 

14.  The  Tax  Court  erred  in  entering  as  the  de- 
cision of  the  Court  the  computations  of  excess 
profits  taxes  for  the  years  1942,  1943  and  1944 
submitted  to  the  Court  by  the  Respondent,  Commis- 
sioner of  Internal  Revenue,  under  Rule  50  of  The 
Tax  Court,  and  in  refusing  to  enter  as  the  decision 
of  the  Court  the  computations  of  excess  profits 
taxes  for  the  years  1942,  1943  and  1944  submitted 
to  the  Court  by  Petitioner  on  review  under  Rule 
50  of  The  Tax  Court. 

15.  The  Tax  Court  erred  in  holding  and  deciding 
that  the  Petitioner  on  review  may  not,  upon  the 
determination  by  the  Court  of  the  tax  deficiencies 
under  Rule  50  of  said  Court,  raise  an  issue  as  to  the 
tax  computations  submitted  by  the  Respondent, 
Commissioner  of  Internal  Revenue,  pursuant  to  said 
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Rule  50,  because  such  issue  was  not  raised  by  the 
pleadings  filed  by  the  Petitioner  on  review. 
/s/  CARL  E.  DAVIDSON, 
/s/  RALPH  R.  BAILEY, 

Attorneys  for  Petitioner 
on  Review. 

Affidavit  of  service  by  mail  attached. 

[Endorsed]:     Filed  C.  C.  A.  October  26,  1949. 


[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD 
TO  BE  PRINTED 

To  the  Clerk  of  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit : 

In  connection  with  the  Petition  for  Review  of 
the  decision  of  Tlie  Tax  Court  of  the  United  States 
entered  herein  on  July  18,  1949,  by  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  it  is  re- 
spectfully designated  that  there  be  ])rinted  under 
your  supervision  the  entire  record  in  the  above- 
entitled  cause  as  certified  and  transmitted  by  the 
Clerk  of  the  Tax  Court  of  the  United  States,  except 
as  following  entries  as  appearing  on  the  Docket  of 
the  Tax  Court  of  the  United  States : 

Motion  for  and  Order  Granting  Extension  of 
Time  to  File  Petitioner's  Brief,  Docket  No.  15. 

Petitioner's  Opening  Brief,  Docket  No.  16. 


Commissioner  of  Internal  Revenue  345 

Motion  for  and  Order  Granting  Enlargement  of 
Time  to  File  Brief  for  Respondent,  Docket  No.  17. 

Respondent 's  Motion  for  and  Order  Granting  Ex- 
tension to  File  Brief,  Docket  No.  18. 

Respondent's  Motion  for  and  Order  Granting 
Leave  to  File  Brief,  Docket  No.  19. 

Reply  Brief  for  Respondent,  Docket  No.  20. 

Motion  for  Order  and  Order  Extending  Time  to 
File  Petitioner's  Reply  Brief,  Docket  No.  21. 

Petitioner's  Reply  Brief,  Docket  No.  22. 

Petitioner  on  Review  has  made  application  to  this 
Court  to  be  relieved  from  printing  or  reproducing 
Petitioner's  original  Exhibits  1  through  44,  appear- 
ing as  Docket  Entry  No.  9  on  the  Docket  of  the 
Tax  Court  of  the  United  States,  and  Respondent's 
original  Exhibits  A,  B,  C,  E,  F,  G,  K  through  Z, 
AA  through  GG,  appearing  as  Docket  Entry  No. 
10  on  the  Docket  of  the  Tax  Court  of  the  United 
States.  In  the  event  that  said  a])p]ication  is  granted 
by  the  Court,  then  it  is  respectfully  requested  that 
said  original  Exhibits  not  be  included  in  the  record 
to  be  printed  as  herein  designated. 

/s/  CARL  E.  DAVIDSON, 
/s/  RALPH  R.  BAILEY, 

Attorneys  for  Petitioner  on 
Review. 

Affidavit  of  service  by  mail  attached. 

[Endorsed]:     Filed  CCA.  October  26,  1949. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12386 

TWIN  OAKS  COMPANY, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

APPLICATION  FOR  RELIEF  FROM  PRINT- 
ING OR  REPRODUCING  EXHIBITS 

Comes  now  the  Petitioner  on  Review  in  the  above- 
entitled  proceeding's  by  it^  Counsel  of  Record,  and 

Averring  that  the  original  Exhibits  admitted  in 
evidence  at  trial  in  said  proceeding  before  the  Tax 
Court  of  the  United  States,  consist  of  Petitioner's 
Exhibits  1  to  44,  inclusive,  and  Resi)ondent's  Ex- 
hibits A,  B,  C,  E,  G,  and  K  to  Z  inclusive,  and  AA 
to  GG  inclusive;  that  said  Exhibits  consist  mainly 
of  financial  statements,  schedules  of  arithmetical 
computations,  income  tax  returns  and  legal  docu- 
ments; and  that  most  of  said  Exhibits  are  of  such 
a  nature  as  to  make  the  same  not  of  printable  type 
or  of  such  a  nature  as  to  make  the  cost  of  printing 
the  same  substantial; 

Makes  application  to  the  Court  for  an  Order 
directing  that,  on  the  basis  of  the  facts  hereinbefore 
averred  and  the  affidavit  attached  hereto  and  made 
part  hereof,  the  original  Exhibits  admitted  in  evi- 
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dence  at  trial  of  said  proceedings  before  the  Tax 
Court  of  the  United  States,  and  certified  and  trans- 
mitted by  the  Clerk  of  the  Tax  Court  of  the  United 
States  to  the  Clerk  of  this  Court,  need  not  be  printed 
in  the  record  on  review  herein,  and  directing  that 
said  Exhibits  shall  be  considered  by  this  Court,  and 
may  be  referred  to  by  Counsel  in  their  respective 
briefs  and  on  oral  argument  and  reproduced  in 
whole  or  part  in  an  appendix  to  their  respective 
briefs,  with  the  same  force  and  effect  as  if  said 
Exhibits  were  included  in  the  printed  record  on 
review. 

/s/  CARL  E.  DAVIDSON, 
/s/  RALPH  R.  BAILEY, 

Attorneys  for  Petitioner  on 
Review. 
So  Ordered: 

/s/  WILLIAM  HEALY, 
/s/  HOMER  T.  BONE, 
/s/  WALTER  L.  POPE, 

U.  S.  Circuit  Judges. 

State  of  Oregon, 

County  of  Multnomah — ss. 

T,  Ralph  R.  Bailey,  being  first  duly  sworn,  depose 
and  say  that  I  am  one  of  the  x\ttorneys  of  Record 
for  Petitioner  on  Review  in  the  within  cause;  that 
the  original  Exhibits  admitted  in  evidence  in  said 
cause  before  the  Tax  Court  of  the  United  States  con- 
sist of  Petitioner's  Exhibits  1  to  44,  inclusive,  and 
Respondent's  Exhibits  A,  B,  C,  E,  F,  O,  and  K  to  Z 
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inclusive,  and  AA  to  GG,  inclusive;  that  said  Ex- 
hibits consist  mainly  of  financial  statements,  sched- 
ules of  arithmetical  computations,  income  tax  re- 
turns and  legal  documents;  that  most  of  said  Ex- 
hibits are  of  such  a  nature  as  to  make  the  same  not 
of  a  printable  type  or  of  such  a  nature  as  to  make 
the  cost  of  printing  the  same  substantial. 
/s/  RALPH  R.  BAILEY. 

Subscribed  and  swom  to  before  me  this  24th  day 
of  October,  1949. 

[Seal]         /s/  MARION  HUGGINS, 

Notary  Public  for  Oregon. 

My  Commission  Expires  March  13,  1951. 

Affidavit  of  service  by  mail  attached. 

[Endorsed] :     Filed  October  26,  1949. 
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IN  THE 

United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


Twin  Oaks  Company, 

Petitioner, 

vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


Brief  for  Petitioner 

On  Petition  to  Review  a  Decision  of  the  Tax  Court 
of  the  United  States 


JURISDICTION 

This  case  brings  on  for  review  a  decision  of  the  Tax 
Court  of  the  United  States  holding  petitioner  liable  for 
deficiencies  in  the  taxable  years  ending  December  31,  1942, 
1943  and  1944,  as  follows  (R.  326) : 

Declared  Value 
Income  Excess  Profits  Excess 

Year  Tax  Tax  Profits  Tax 

1942 $1,394.61        $    373.11        $       — 

1943  -      3,120.38  3,778.43  11,311.08 

1944  4,532.68  6,565.25  24,562.88 
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The  Commissioner's  notice  of  deficiency  was  mailed  to 
petitioner  on  October  3,  1947  (R.  10),  and  the  petition  for 
redetermination  was  filed  with  the  Tax  Court  on  Decem- 
ber 24,  1947  (R.  2).  The  Tax  Court,  therefore,  had  juris- 
diction under  Section  272(a)(1),  Internal  Revenue  Code, 
53  Stat.  82,  as  amended,  26  U.S.C.  Section  272(a)(1). 

The  Tax  Court  entered  its  decision  on  July  18,  1949 
(R.  4,  325).  Petition  for  review  of  the  decision  by  this 
Court  was  filed  by  petitioner  on  September  16,  1949  (R. 
4,  327-331).  Petitioner's  tax  returns  for  the  years  in  ques- 
tion were  filed  with  the  Collector  of  Internal  Revenue  for 
the  District  of  Oregon  (R.  268;  R.  257-258,  Res.  Exhs.  L, 
M,  N),  Accordingly,  this  Court  has  jurisdiction  under  Sec- 
tions 1141  and  1142,  Internal  Revenue  Code,  53  Stat.  164, 
165,  as  amended,  26  U.S.C.  Sections  1141,  1142,  Ibid.,  Supp. 

II. 

SUBSTANCE  OF  THE  CONTROVERSY 

The  Commissioner  of  Internal  Revenue  has  taxed  Twin 
Oaks  Company,  a  corporation  (the  petitioner  here),  on  in- 
come earned  by  a  partnership,  which  succeeded  to  the  cor- 
poration's business.  The  years  1942,  1943  and  1944  are 
involved  in  the  case;  but  in  practice  the  present  decision 
will  presumably  control  the  later  years  also. 

The  fundamental  question  is  whether  this  income  should 
be  taxed  to  the  partnership,  which  earned  it,  or  whether 
the  Commissioner  was  right  when  he  taxed  it  to  the  peti- 
tioner corporation. 

Twin  Oaks  Company,  the  petitioner,  is  an  Oregon  cor- 
poration, with  its  oflBce  at  Eugene.  It  was  incorporated 
in  1924  and  until  1941  conducted  a  lumber  and  building 
supply  business.    It  was  not  a  large  company,  its  total 
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assets  never  exceeding  $151,000.  The  business  was  hardly 
profitable.  During  the  six  years  from  1935-1940,  it  sus- 
tained operating  losses  in  four  and  a  net  deficit  in  one, 
1938.    Its  highest  net  income  was  $6,036.35  in  1940. 

The  company  had  946  shares  of  $100  par  value,  a  total 
of  $94,600.  Half  were  owned  by  John  J.  Rogers,  who  was 
the  president,  the  other  half  by  Louis  C.  Scharpf,  the 
secretary-treasurer,  and  his  wife,  in  the  respective  amounts 
of  35.3  and  437.7  shares.  Rogers  and  Scharpf  received 
salaries  which  at  their  highest  were  $7,200  each  per  an- 
num, and  ran  the  business. 

In  1939  Scharpf  suggested  that  the  business  be  con- 
ducted as  a  partnership.  Rogers  demurred:  he  did  not 
like  the  personal  liability  of  a  partner.  But  Scharpf  per- 
sisted, and  during  1940  they  had  a  number  of  conferences 
with  E.  R.  Bryson,  the  company's  long-time  attorney.  The 
attorney  finally  recommended  Scharpf 's  plan,  and  Rogers 
agreed  on  condition  that  the  company  continue  to  hold  the 
real  estate. 

Accordingly,  in  January  1941,  Rogers,  Schari^f,  and 
their  wives  entered  into  a  partnership  agreement,  whereby 
all  four  were  to  conduct  the  business  as  equal  partners 
with  operating  assets  which  they  were  to  acquire  from  the 
Twin  Oaks  Company.  Each  made  a  capital  contribution 
of  $2,000  and  they  agreed  to  share  profits  and  losses 
equally.  Rogers  and  Scharpf,  as  partners,  were  to  con- 
tinue to  head  the  business. 

On  January  2,  1941,  the  corporation  accepted  the  offer 
of  Rogers,  Scharpf  and  their  wives  to  acquire  its  current 
assets  in  consideration  of  their  assumption  of  certain  of 
its   accounts   and  notes   payable,  and  their  note  for  the 
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balance;  and  agreed  to  lease  them  the  premises  and  to 
discontinue  its  lumber  and  building  supply  business.  The 
transfer  was  concluded  in  accordance  with  the  offer  and 
acceptance.  Fair  value  was  paid  for  the  assets  and  a 
reasonable  rental  was  provided  in  the  lease. 

Books  for  the  partnership  were  opened  and  its  own  bank 
account  established.  The  partners  signed  and  filed  a  cer- 
tificate showing  that  they  were  doing  business  under  the 
assumed  name  of  Twin  Oaks  Builders  Supply  Company, 
and  published  notice  of  this.  The  partnership  filed  a  cer- 
tificate with  the  State  Industrial  Accident  Commission 
that  it  was  engaging  in  a  hazardous  business,  employing 
25  people,  with  a  monthly  payroll  of  about  $2,600.  It 
registered  with  the  State  Unemplojanent  Compensation 
Commission.  The  partnership  did  not  draw  financial  or 
other  support  from  the  company  or  lean  upon  it  in  any 
way. 

The  partnership  earned  profits  as  follows : 

1941 $29,776 

1942 18,525 

1943 42,086 

1944 66,119 

Partnership  returns  were  duly  filed  and  the  partners 
returned  their  respective  shares  of  the  profits  as  income 
and  paid  their  individual  taxes.  A  note  of  $89,378.35 
given  by  the  partnership  to  the  corporation  as  part  of 
the  consideration  for  the  transfer  of  the  business,  together 
with  interest,  was  paid  in  full  in  1946. 

The  Commissioner,  on  October  3,  1947,  mailed  to  the 
corporation  a  notice  of  deficiency  asserting  additional 
taxes  against  it  as  follows : 
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1942 $  1,767 

1943 18,209 

1944 35,660 

Total $55,636 

As  a  parting  shot,  the  Commissioner  claimed  penalties 
of  $8,967  for  failure  of  the  corporation  to  file  excess  profits 
tax  returns.  (The  single  Tax  Coyrt  judge,  who  handled 
the  case,  refused  to  sustain  the  Commissioner  as  to  the 
penalties,  and  they  are  no  longer  involved.) 

All  these  taxes  and  penalties  were  asserted  against  the 
corporation  on  the  claim  that  the  partnership  and  the 
transfer  from  the  corporation  to  it  were  without  substance 
and  should  be  disregarded.  On  this  theory,  the  Commis- 
sioner treated  the  partnership  income  as  that  of  the  cor- 
poration and  asserted  taxes  upon  it  accordingly. 

The  question,  then,  is  a  simple  one:  Can  the  Commis- 
sioner in  the  present  circumstances  treat  as  income  of  a 
corporation  income  which  is  earned  by  another  entity,  as 
it  happens  here,  a  partnership? 

We  assert  that  the  evidence  shows  conclusively  that 
a  partnership  was  formed  in  good  faith  and  in  fact;  tliat 
this  partnership  succeeded  to  the  business  and  assets  of 
the  corporation;  and  that  the  income  involved  was  earned 
by  it,  and  can  no  more  be  treated  as  income  of  the  corpo- 
ration than  can  income  of  A  be  assessed  to  B. 

We  maintain  that  the  power  here  asserted  by  the  Com- 
missioner if  applied  generally  would  mean  that  no  corpo- 
ration could  be  dissolved,  and  its  business  thereafter  con- 
ducted by  its  stockholders,  and  no  partnership  could  be 
incorporated  into  a  corporation,  without  danger  that  the 
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Commissioner  might  arbitrarily  levy  taxes  by  ignoring  the 
change  in  the  legal  status  of  the  taxpayer. 

We  direct  the  Court's  attention  to  three  circumstances 
which  are  important  to  an  understanding  of  the  facts: 
1.  The  transfer  of  the  business  from  the  corporation  to 
the  partnership  was  not  made  for  any  tax  purpose;  the 
prior  earnings  of  the  company  were  very  slight ;  the  excess 
profits  tax  was  not  even  enacted  until  many  months  after 
Scharpf  urged  the  change.  2.  Since  a  bona  fide  transfer 
was  made,  and  the  partnership  conducted  the  business  and 
earned  the  income,  a  tax  saving  purpose,  in  any  event, 
would  have  been  immaterial.  3.  This  case  does  not  involve 
any  '* family  partnership"  question — that  is  to  say,  the 
issue  here  is  not  one  of  taxing  the  wives'  income  to  the 
husbands'  but  of  taxing  the  income  of  all  four  partners 
to  the  corporation. 

We  now  proceed  to  a  full  statement  of  the  matter. 

STATEMENT  OF  THE  CASE 
Questions  Presented. 

1.  Whether,  as  held  by  the  Tax  Court,  the  Commis- 
sioner of  Internal  Eevenue  could  lawfully  impose  upon 
petitioner,  a  corporation,  income  taxes,  declared  value 
excess  profits  taxes  and  excess  profits  taxes,  with  respect 
to  the  income  of  a  separate  legal  entity,  a  partnership, 
derived  from  a  business  conducted  by  such  partnership. 

2.  Only  in  the  event  that  the  foregoing  question  is  an- 
swered in  the  affirmative  will  it  be  necessary  to  consider 
the  further  question: 

Whether,  after  holding  that  the  income  of  a  partner- 
ship was  to  be  attributed  and  taxed  to  petitioner,  a  cor- 
poration, the  Tax  Court,  in  computing  tlie  resulting  de- 
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ficiency  in  excess  profits  taxes,  could  lawfully  refuse  to 
include,  as  part  of  the  petitioner's  invested  capital,  the 
invested  capital  and  accumulated  earnings  and  profits  of 
the  partnership. 

Statutes  Involved. 

The  classes  of  taxes  here  involved  were  imposed  for  the 
years  1942,  1943  and  1944  by:  (1)  Corporation  normal 
income  tax — Internal  Revenue  Code,  Section  13,  53  Stat. 
7,  as  amended  through  the  Revenue  Act  of  October  21, 
1942;.  26  U.S.C,  1940  ed.,  Sec.  13;  Ibid.,  Supp.  XL  (2) 
Surtax — Internal  Revenue  Code,  Section  15,  as  amended 
by  the  Revenue  Act  of  October  21,  1942,  Title  I,  Section 
105(b),  56  Stat.  805;  26  U.S.C,  1940  ed.  Supp.  II,  Section 
15.  (3)  Declared  value  excess  profits  tax^ — Internal  Rev- 
enue Code,  Section  600,  53  Stat.  Ill,  as  amended  through 
the  Revenue  Act  of  October  21,  1942;  26  U.S.C,  1940  ed., 
Supp.  II,  Section  600.  (4)  Excess  profits  tax — Internal 
Revenue  Code,  Section  710,  as  amended  by  the  Revenue 
Act  of  October  8,  1940,  Title  II,  Section  201,  54  Stat.  975, 
and  as  thereafter  amended  through  the  Act  of  February 
25,  1944;  26  U.S.C,  1940  ed.,  Section  710;  Ibid.,  Supp.  II; 
Ibid.y  Supp.  IV. 

The  scheme  of  these  sections,  as  shown  in  Section  13(b) 
of  the  Internal  Revenue  Code,  supra,  with  respect  to  the 
corporation  normal-tax  net  income,  is  to  tax  the  ''income 
of  every  corporation."  The  critical  question  in  the  present 
case  is  whether  the  income  of  a  separate  legal  entity,  here 
a  partnership,  can  lawfully  be  treated  as  the  "income  of" 
petitioner  corporation.  The  Tax  Court's  opinion  (R.  277- 
284)  does  not  cite  any  of  the  above  sections. 

The  provisions  governing  the  allowance  of  the  excess 
profits   credit  for  the  years  in  question   (Item  2  under 
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Questions  Presented)  are  derived  from  the  Eevenue  Act 
of  October  8,  1940,  supra,  imposing  the  excess  profits  tax, 
26  U.S.C,  1940  ed.,  Sees.  711(a)(2),  712(a),  714-720;  Ihid., 
Supp.  II;  Ihid.,  Supp.  IV.  On  this  issue.  Rule  50,  Rules 
of  Practice  before  the  Tax  Court  of  the  United  States,  is 
also  involved,  and  is  quoted  in  the  Argument,  infra,  pp. 
58-59. 

The  Material  Facts. 

The  material  facts,  all  of  which  are  based  on  uncon- 
tradicted evidence,  may  be  summarized  as  follows: 

Petitioner's  business  prior  to  1941.  Petitioner,  an  Ore- 
gon corporation  with  its  principal  office  at  Eugene,  Ore- 
gon, was  engaged  in  the  sale  of  lumber  and  building 
supplies,  until  1941  at  Eugene  and  Junction  City,  Ore- 
gon, and  until  1937  at  Cottage  Grove,  Oregon  (R.  268; 
R.  5,  20,  46,  145-146).^  In  1941  petitioner  had  outstanding 
946  shares  of  stock  at  a  par  value  of  $94,600,  or  $100  a 
share.  Half,  or  473,  of  these  shares  were  owned  by  John 
J.  Rogers,  petitioner's  president,  and  35.3  shares  were 
owned  by  Louis  C.  Scharpf,  petitioner's  secretary-treas- 
urer. The  remaining  437.7  shares  were  owned  by  Scharpf 's 
wife,  Eva  M.  Scharpf,  having  been  purchased  by  her,  for 
the  most  part  prior  to  1930,  with  inherited  funds  (R.  268; 
R.  36,  40,  75-76,  80,  156-157,  Pet.  Exh.  18). 

During  the  years  1935-40  petitioner's  books  showed 
assets  which  were  carried  at  totals  ranging  from  $117,- 
283.26  in  1938  to  $150,531.66  in  1940.  These  assets  con- 


^Where  the  references  are  separated  by  a  semicolon,  the  refer- 
ence preceding  the  semicolon  is  to  the  Tax  Court's  finding  of 
fact  and  the  subsequent  references  are  to  the  supporting-  evi- 
dence. 

By  order  of  this  Court  (R.  347)  the  exhibits  are  not  printed 
but  may  be  referred  to  by  counsel  and  considered  by  the  Court. 
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sisted  chiefly  of  merchandise  inventory  and  accounts  re- 
ceivable; in  addition  there  were  land,  buildings,  furniture 
and  fixtures,  which  had  a  book  value  of  about  $37,000  (R. 
268-269;  R.  29-30,  46,  Pet.  Exh.  1).  The  land  and  buildings 
consisted  of  town  lots  at  Eugene,  improved  with  a  con- 
crete .building  and  hydraulic  elevator,  a  large  frame  build- 
ing, a  storage  shed  and  a  spur  railway  track;  two  lots 
at  Junction  City,  improved  with  a  hollow  tile  warehouse 
and  a  wooden  shed;  and  at  Cottage  Grove,  an  old  ware- 
house and  vacant  lots.  Prior  to  1941,  petitioner  also 
occupied  leased  premises.  The  Cottage  Grove  property 
was  sometimes  rented,  but  produced  little  income  (R.  270, 
271;  R.  44-45,  145-146). 

During  1935-40  petitioner  usually  sustained  small  oper- 
ating losses,  but  receipts  from  other  sources  produced  net 
income  of  a  little  over  $2,000  for  1936,  1937  and  1939, 
$677.05  for  1935,  and  $6,036.35  for  1940  (R.  269;  R.  30, 
Pet.  Exh.  3).  For  1938  petitioner  had  a  loss  of  $511.65 
(Pet.  Exh.  3). 

At  the  close  of  1940  petitioner's  balance  sheet  showed 

the  following  assets  and  liabilities  (R.  270;  R.  29-30,  Pet. 

Exh.  1) : 

ASSETS 

Cash $       243.96 

Notes  and  Accounts  Receivable 37,477.76 

Merchandise    70,892.48 

Investments  ♦ 2,926.09 

Land   23,993.25 

Buildings   $26,276.49 

Furniture  6,959.28 

Trucks 5,239.49 

$38,475.26 
Less :    Depreciation 23,653.78 

$14,821.48         14,821.48 
Prepaid  Insurance 176.64 

Total  - $150,531.66 
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LIABILITIES 

Accounts  Payable $  16,271.55 

Notes  Payable 34,238.00 

Accrued  Taxes 3,001.89 

Earned  Surplus 2,420.22 

Capital   Stock 94,600.00 

Total  $150,531.66 

The  accounts  or  notes  payable  included  $2,144  due  Eogers, 
of  which  $1,200  was  for  salary  and  $944  for  dividends; 
$1,270.60  due  Scharpf,  of  which  $1,200  was  salary  and 
$70.60  dividends ;  $873.40  due  Eva  M.  Scharpf,  for  a  divi- 
dend; and  $1,500  due  Rogers'  wife,  Corabelle  M.  Rogers, 
on  a  note  (R.  270;  R.  68-70).  The  debt  last  mentioned 
was  in  consideration  of  $1,500  actually  advanced  by  Cora- 
belle  M.  Rogers  to  the  corporation  and  the  other  liabilities 
listed  were  likewise  bona  fide  obligations  of  petitioner  (R. 
131-132,  156). 

Rogers  and  Scharpf  had  become  stockholders  of  peti- 
tioner in  the  late  twenties,  when  they  became  acquainted 
and  decided  to  conduct  the  lumber  and  supply  busmess 
in  corporate  form  (R.  39,  80,  92-93,  139).  Both  were 
actively  engaged  in  the  business  throughout  the  inter- 
vening years  to  1941.  Rogers  purchased  stocks  of  lumber, 
shingles,  moulding  and  coal  and  had  charge  of  credit 
and  collections.  Scharpf  made  purchases  of  all  the  other 
building  materials  handled  and  he  was  in  charge  of  all 
sales.  They  received  equal  salaries  from  petitioner  which, 
combined,  ranged  from  $9,800  in  1937  to  $14,400  in  1940 
(R.  269;  R.  30,  80-81,  116,  Pet.  Exh.  3). 

Petitioner's  withdrawal  from  the  lumber  and  building 
supply  business  in  January  1941.  In  the  latter  part  of 
1939   Scharpf  suggested  to  Rogers  that  the  business  be 
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conducted  as  a  partnership  (R.  269;  40-41,  97,  116,  140).- 
Scharpf  believed  that  the  35.3  shares  which  he  owned 
in  petitioner,  out  of  the  946  shares  outstanding,  did  not 
adequately  reflect  his  value  to  the  enterprise  (R.  41,  75, 
93-95,  116,  137).  He  was  also  of  the  opinion  that  the 
business  could  be  more  readily  liquidated,  when  he  might 
so  elect,  if  conducted  in  partnership  rather  than  in  corpo- 
rate form  (R.  61,  137).  Neither  Rogers  nor  Scharpf  at  any 
time  gave  weight  to  the  advantages  and  disadvantages 
from  a  tax  standpoint  of  doing  lousiness  in  the  corporate 
as  distinct  from  the  partnership  form  (R.  85,  86,  97,  115, 
140-141,  142,  150-151). 2 

Rogers  was  not  agreeable  to  the  change  proposed  ])y 
Scharpf,  being  reluctant  to  assume  the  unlimited  liability 
of  a  partner  (R.  41,  97,  140).  Scharpf  persisted,  however, 
and  during  1940  both  had  a  number  of  conferences  with 


-Approximately  $36,000  of  the  total  deficiency  of  about  $56,000 
which  the  Commissioner  seeks  to  impose  upon  petitioner  for  the 
years  in  question  (supra,  page  1)  consists  of  claimed  excess 
profits  tax  liability  which  Rogers  and  Scharpf  allegedly  sought 
to  avoid  by  doing  business  in  partnership  rather  than  in  corpo- 
rate form.  It  is  to  be  noted  from  the  above  finding  and  sup- 
porting evidence  that  Scharpf  first  suggested  the  formation  of 
a  partnership  in  ''the  latter  part  of  1939."  It  is  also  to  be  noted 
that  the  wartime  excess  profits  tax  was  first  adopted  in  the 
Revenue  Act  of  October  8,  1940  (supra,  pp.  7,  8).  This  is  men- 
tioned in  the  Argument  (infra,  p.  32). 

^The  statements  made  in  this  paragraph,  all  based  on  uncon- 
tradicted testimony,  are  not  included  under  the  Tax  Court's 
"Findings  of  Fact,"  nothing  being  said  therein  as  to  the  pur- 
pose of  the  parties  in  transferring  the  business  from  petitioner 
to  the  partnership.  We  agree  with  the  implication  to  be  drawn 
from  this  omission,  in  that  we  believe  and  contend  that  the 
motive  of  Rogers  and  Scharpf  and  the  others  concerned  is  Avholly 
immaterial  to  this  case.  (See  Argument,  infra,  pp.  31-33.)  The 
statements  contained  in  the  above  paragraph  are  included,  as 
pertinent  to  our  later  argument,  solely  because  of  certain  com- 
ments made  in  the  Tax  Court's  "Opinion"  (infra,  p.  20). 
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E.  E.  Bryson,  an  attorney  who  had  given  them  advice  for 
many  years  (E.  269;  E.  93,  101-102).  Scharpf  saw  no 
point  in  continuing  petitioner  and  favored  a  complete 
liquidation  of  it  prior  to  January  1,  1941  (E.  141).  Eogers 
finally  consented  to  the  partnership  on  condition  that  peti- 
tioner remain  in  existence  and  continue  to  hold  the  real 
estate  (E.  41,  97,  98,  141).  Pursuant  to  a  compromise 
arrangement,  Eogers,  Scharpf  and  their  wives  (Mrs. 
Eogers  being  included  at  Eogers'  suggestion)  decided  to 
enter  into  a  partnership  agreement  as  of  January  1,  1941, 
whereby  the  four  were  to  conduct  the  business  as  equal 
partners  with  operating  assets  which  petitioner  was  to 
transfer  to  them  and  on  premises  which  petitioner  was 
to  retain  and  rent  to  them.  Eogers  and  Scharpf  were  to 
continue  to  perform  the  character  of  work  previously  per- 
formed by  them,  and  each  was  to  be  entitled  to  a  ''salary" 
(of  $6,600  a  year)  in  addition  to  his  respective  share  of 
the  profits  (E.  269,  271;  E.  35,  41-42,  141,  155,  157,  Pet. 
Exh.  15).^ 

At  stockholders'  and  directors'  meetings  of  petitioner 
held  on  January  2,  1941,  it  was  voted  to  accept  the  otfer 
of  the  partnership  and  to  transfer  the  lumber  and  builders 
supply  business  to  it  (E.  32,  Pet.  Exhs.  8,  9).  Pursuant 
to  the  offer  and  acceptance,  petitioner  thereupon,  as  of 
January  1,  1941,  transferred  to  the  partnership  its  current 
assets  at  book  value  in  consideration  of  the  assumption 
by   the   partnership    of   certain    of   petitioner's    accounts 


^The  Tax  Court's  findings  of  fact  include  a  long  paragraph 
reciting  various  provisions  of  the  partnership  agreement  (R.  272- 
273)  and  contain  one  or  two  other  items  concerning  the  internal 
organization  of  the  partnership.  These  statements  are  not  in- 
cluded herein  because  they  appear  to  be  immaterial  to  any  issue 
before  the  Court.  (See  Argument,  infra,  pp.  33-36.) 
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and  notes  payable  and  the  partnership's  note  with  2% 
interest  for  the  balance.  The  assets  so  transferred  con- 
sisted of  petitioner's  cash  ($243.96),  notes  and  accounts 
receivable  ($37,477.76),  inventory  of  merchandise  ($70,- 
892.48),  investments  ($2,726.09)  and  delivery  equipment 
($1,809.61),  of  an  aggregate  value  of  $113,149.90.  In  re- 
turn, petitioner  was  enabled  to  eliminate  from  its  ac- 
counts and  notes  payable  $16,271.55  and  $7,500,  respec- 
tively, in  a  total  amount  of  $23,771.55.  The  difference 
between  these  amounts  ($113,149.90  less  $23,771.55)  was 
represented  by  the  partnership's  note  for  $89,378.35,  with 
2%  interest,  payable  in  one  year,  dated  January  2,  1941. 
The  foregoing  transactions  were  correctly  reflected  in 
petitioner's  books  as  of  January  1,  1941  (R.  273-274;  R. 
29-30,  33,  42-43,  43-44,  47,  Pet.  Exhs.  1,  11). 

As  of  the  same  date  partnership  books  were  opened, 
correctly  reflecting  its  side  of  the  transaction  (R.  37,  81, 
Pet.  Exh.  22).  These  books  showed  as  assets  of  the  part- 
nership the  cash,  notes  and  accounts  receivable,  merchan- 
dise, investments  and  delivery  equipment  in  the  same 
amounts  as  previously  carried  on  petitioner's  books  and 
also  an  account  receivable  of  $500  from  Mrs.  Rogers 
(satisfied  in  cash).  Partnership  liabilities  were  shown 
as  accounts  payable  of  $16,271.55,  notes  payable  of  $89,- 
378.35,  and  partners'  investment  accounts  of  $8,000  (R. 
274;  R.  31,  66-67,  72,  154-155,  Pet.  Exhs.  4,  22).  The 
amount  of  the  partners'  contribution,  of  $8,000  or 
$2,000  each,  was  decided  upon  in  the  light  of  the  fact 
that  this  amount  had  represented  the  average  borrow- 
ings of  petitioner  when  it  conducted  the  business  (R. 
42,  152).  The  amount  was  provided  largely  by  the  can- 
cellation   of   amounts    owed   to   the   partners   or   related 
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interests  by  petitioner,  the  consequent  adjustment  to  the 
benefit  of  the  partnership  being  reflected  in  the  above 
figures  (R.  32,  67-72,  118-120,  131-133,  152-155,  Pet.  Exh. 
7).  Subsequent  experience  proved  the  partners  correct 
in  their  judgment  of  the  amount  of  capital  required  (R. 
31,  Pet.  Exhs.  4,  6). 

Also,  in  accordance  with  the  offer  and  acceptance,  peti- 
tioner changed  its  then  existing  name  of  Twin  Oaks 
Builders  Supply  Company  to  its  present  name  of  Twin 
Oaks  Company,  filing  amended  Articles  of  Incorj)oration 
reflecting  the  change  in  name  Avith  the  Oregon  Corpora- 
tion Commissioner  in  January  1941  (R.  83).  Thereupon 
the  partnership  assumed  the  name  Twin  Oaks  Builders 
Supply  Company  (R.  63).  And,  in  accordance  with  the 
offer  and  acceptance,  petitioner  leased  to  the  partnership 
its  remaining  fixed  assets,  consisting  of  real  property,  fix- 
tures and  equipment,  for  $3,000  a  year.  The  lease  con- 
tained a  provision  requiring  an  adjustment  of  rent  in  the 
event  of  substantial  additions  to  or  diminution  of  the 
leased  property   (R.  36,  44-45,  Pet.  Exh.  17).^ 


^Accordin^-  to  the  uncontradicted  testimony,  assets  of  the  char- 
acter here  involved  are  customarily  sold  in  the  building-  trade  on 
the  basis  of  book  value  or  market  value,  whichever  is  lower,  and 
this  is  a  reasonable  method  of  valuation  (R.  43,  56).  Likewise, 
according  to  the  uncontradicted  testimony,  a  loan  of  the  char- 
acter made  by  petitioner  to  the  partnership  would  not  cus- 
tomarily draw  as  high  an  interest  rate  as  that  charged  by  banks, 
there  being  no  standard  rate  for  such  a  loan  (R.  186-187).  There 
was  also  testimony  that  a  yearly  rental  of  $3,000  constituted  the 
fair  rental  value  of  the  properties  included  within  the  lease  (R. 
45,  54-61,  61-63,  144,  162-172,  172-176,  201,  249-252),  although  on 
this  point  alone  the  Commissioner  presented  witnesses  who 
sought  to  fix  a  different,  higher  value  (R.  202-234,  235-248).  The 
Commissioner's  Avitnesses  were  not  familiar  with  business  condi- 
tions in  the  building  industry  in  January  1941  or  otherwise,  and 
had  only  a  passing  familiarity  with  the  properties  involved. 

The  Tax  Court  made  no  reference  to  these  matters,  either  in 
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A  partnership  agreement  was  signed  on  January  25, 
1941,  as  of  January  1,  1941  (li.  271;  R.  35,  Pet.  Exh.  15). 

The  operation  of  the  business  beginning  January  1941. 
By  notice  dated  January  16,  1941,  the  partnership  noti- 
fied the  State  Industrial  Accident  Commission,  Oregon, 
that  it  was  engaged  in  the  business  formerly  operated  by 
petitioner  and  that  the  business  constituted  a  hazardous 
occupation  within  the  meaning  of  the  State  Workmen's 
Compensation  Act  (R.  47-48,  Pet.  Exh.  23).  On  or  prior 
to  January  25,  1941,  the  partnership  filed  with  the  State 
Unemployment*  Compensation  Commission  a  registration 
as  owner  of  the  business,  previously  registered  in  the  name 
of  petitioner,  pui'suant  to  the  provisions  of  the  State  Un- 
employment Compensation  Act  (R.  48-49,  Pet.  Exh.  24). 
The  partnership  filed  its  own  contribution  reports  with 
this  Commission  beginning  with  the  year  1941  (R.  50-51). 
The  partnership  applied  for  and  received  from  the  Col- 
lector of  Internal  Revenue  at  Portland,  Oregon,  an  identi- 
fication number,  pursuant  to  the  Federal  Social  Security 
Act  (R.  49-50,  Pet.  Exh.  25).  The  partnership  advised  the 
First  National  Bank  of  Eugene,  on  January  2,  1941,  of 
the  transfer  of  the  business  and  opened  its  own  account 
with  the  Bank  (R.  274-275;  R.  45,  181-182,  189,  Pet. 
Exh.  36). 

The  stationery  used  by  the  partnership  carried  a  differ- 
ent letterhead  from  that  used  by  the  petitioner  prior  or 
subsequent  to  January  1,  1941,  the  names  of  Rogers  and 

its  findings  of  fact  or  opinion  or  elsewhere;  it  did  not,  and  we 
believe  could  not,  question  the  lona  fides  of  the  details  of  these 
transactions  or  the  reasonableness  of  the  consideration  supplied 
by  the  partnership.  We,  therefore,  do  not  detail  the  evidence  on 
these  points. 
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Scharpf  as  officers  being  eliminated  (R.  134-135,  Pet.  Exhs. 
30,  31).  The  partnership,  on  January  18,  1941,  filed  an 
assumed  business  name  certificate  with  the  County  Clerk, 
Lane  County,  Oregon,  showing  that  it  was  doing  business 
as  Twin  Oaks  Builders  Supply  Company,  and,  as  required 
by  Oregon  law,  published  notice  to  this  effect  (R.  36-37, 
135-136,  Pet.  Exh.  19). 

The  partnership  had  some  30  employees  (R.  129). 
Rogers  and  Scharpf  headed  the  business,  each  performing 
the  same  general  character  of  work  he  had  performed, 
prior  to  1941,  for  petitioner  (R.  81,  133). "^  All  purchases 
of  building  supplies  used  in  the  course  of  the  business  and 
all  sales  were  made  by  and  in  the  name  of  the  partner- 
ship and  exclusively  upon  its  credit.  All  income  realized 
by  the  partnership  was  accounted  for  on  its  books  and 
records  and  all  debts  and  liabilities  incurred  in  the  busi- 
ness were  accounted  for  and  paid  by  the  partnership  (R. 
45,  46,  193-195).  Its  dealings  with  petitioner  were  limited 
to  the  paj^ment  of  rent,  the  renewal  and  final  payment 
with  interest,  in  December  1946,  of  its  note  for  $89,378.35, 
and  one  or  two  other  incidental  transactions  unrelated  to 
the  lumber  and  building  supply  business  (R.  33,  195-196, 
Pet.  Exh.  10).^ 


^'The  Tax  Court's  findings  of  fact  include  the  statement  that 
'"After  January  1941  the  lumber  and  builders  supply  business 
was  conducted  by  Rogers  and  Scharpf  as  before;  *  *  *"  (R. 
275).  This  is  correct,  as  stated  in  the  text,  above,  in  that,  as 
partners,  they  continued  to  head  the  business  and  perform  the 
same  general  character  of  work.  The  court's  statement  would 
be  patently  incorrect  and  inconsistent  with  other  findings  if 
construed  to  mean  that  Rogers  and  Scharpf  continued  such 
duties  as  officers  of  petitioner  or  in  any  way  through  or  for 
petitioner. 

■^The  Tax  Court's  findings  of  fact  include  the  statement 
without  explanation  that  "The  partnership  has  endorsed  peti- 
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The  net  income  of  the  partnership  during  its  first  four 
years,  prior  to  allowance  for  the  salaries  of  Rogers  and 
Scharpf,  was  (R.  276;  R.  31,  136,  Pet.  Exh.  5);  1941— 
$29,776.20;  1942— $18,525.29;  1943— $42,086.52 ;  and  1944— 
$66,119.33. 

Petitioner's  activities  beginning  January  1941.  Begin- 
ning January  1941,  petitioner's  activities  were  limited  to 
owning  and  leasing  real  estate  and  equipment  (R.  73-74). 
Its  income  for  the  years  1941-1944  consisted  of  the  $3,000 
rent,  interest  on  the  partnership  note  and  some  very  petty 
miscellaneous  items.  Its  net  income  for  these  years  was  as 
follows:  1941— net  loss  of  $904.83;  1942— $626.28 ;  1943— 
$803.13;  and  1944— $419.57  (R.  30,  Pet.  Exh.  2).  All  in- 
come realized  by  petitioner  was  accounted  for  on  the  sepa- 
rate books  and  records  of  petitioner,  and  all  debts  and 
liabilities  incurred  by  petitioner  were  accounted  for  and 
paid  by  it  (R.  45, 181,  193-195). 

In  1941,  Rogers  and  Scharpf,  as  petitioner's  officers, 
drew  salaries  of  $600  each.  Thereafter,  they  drew  no 
salaries.  Petitioner  had  no  other  employees  (R.  30,  51- 
52,  117,  Pet.  Exh.  2).  In  July  1941,  petitioner  bought  a  lot 
and  an  old  frame  residence  adjoining  its  property  in 
Eugene  for  between  $3,500  and  $4,000  and  caused  the  build- 
ing to  be  demolished.  In  December  1943,  petitioner  bought 
another  lot  and  residence  in  Eugene  for  $2,500.  Both  of 
these  properties  were  added  to  the  aggregate  properties 


tioner's  notes  for  bank  loans"  (R.  276).  This  reference  is  lim- 
ited to  renewals  of  loans  owed  by  petitioner  to  the  Bank  at  the 
time  of  the  transfer  of  the  business  in  January  1941.  The  Bank 
insisted  that  the  partnership  endorse  such  renewal  notes  and, 
consistently  with  the  January  1941  transaction,  the  partnership 
did  so  (R.  182-183,  186,  187,  Pet.  Exli.  37). 
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leased  to  the  partnership,  the  former  being  used  in  the 
partnership  business  and  the  latter  being  rented  (R. 
122-124,  124-126,  143).  As  of  the  beginning  of  1946,  the 
partnership's  rent  under  the  lease  from  petitioner  was 
increased  to  $4,200  a  year  (E.  276;  R.  35,  Pet.  Exh.  14). 

Tax  returns  and  claimed  deficiencies.  Petitioner  filed 
corporation  income  and  declared  value  excess  profits  tax 
returns  for  the  years  in  question  and  paid  the  taxes  shown 
to  be  due.  The  partnership  filed  tax  returns  reporting  its 
income  for  these  years  and  the  members  of  the  partner- 
ship, as  required  by  law,  reported  their  individual  shares 
of  the  income  and  paid  taxes  upon  it.  The  Commissioner 
thereafter  determined  deficiencies  in  petitioner's  income 
and  declared  value  excess  profits  taxes  for  the  years  1942, 
1943  and  1944  and  excess  profits  taxes  for  1943  and  1944 
by  including  in  petitioner's  income  the  net  income  re- 
ported by  the  partnership,  with  certain  adjustments.  In 
justification,  the  Commissioner's  theory  was  that  the  part- 
nership, the  transfer  of  assets  and  the  lease  were  with- 
out substance  and  should  be  disregarded  for  federal  tax 
purposes.  On  the  same  reasoning  the  Conunissioner  dis- 
allowed for  1942  petitioner's  carryover  of  its  operating 
loss  of  1941.  The  Commissioner  also  determined  penalties 
against  petitioner  for  its  failure  to  file  excess  profits  tax 
returns  for  1943  and  1944  (R.  276-277;  R.  10-19,  196-199, 
Pet.  Exhs.  38,39,40). 

In  addition,  the  Commissioner  included  in  the  personal 
net  income  of  Rogers  for  1943  and  1944  the  share  of  the 
net  income  of  the  partnership  distributable  to  and  re- 
ported by  Mrs.  Rogers  for  these  years,  and  asserted  de- 
ficiencies  in   income   taxes   against  Rogers   on  this  basis 
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(R.  199,  Pet.  Exh.  42).  Also,  the  Commissioner  included 
in  the  net  income  of  Scharpf  for  these  years  the  share  of 
the  net  income  of  the  partnership  distributable  to  and 
reported  by  Mrs.  Scharpf  and  asserted  deficiencies  in  in- 
come taxes  against  Scharpf  on  this  same  basis  (R.  200, 
Pet.  Exh.  43).  Both  Rogers  and  Scharpf  made  payments 
on  account  of  the  deficiencies  asserted  (R.  199,  200,  Pet. 
Exhs.  41,  44). « 

The  Tax  Court  found  the  facts  substantially  as  sum- 
marized above,  with  a  few  exceptions  by  way  of  facts 
added  to  or  omitted  from  its  findings  as  noted  in  the  foot- 
notes, pp.  11,  12,  16-17,  19. 

Opinion  and  Decision  of  the  Tax  Court. 

After  again  summarizing  in  its  opinion  certain  of  the 
facts  set  out  above  concerning  the  transfer  of  the  business 
out  of  petitioner's  hands  (R.  278-280),  the  Tax  Court, 
nevertheless,  concluded  that  it  did  not  ''perceive  sub- 
stance in  these  forms"  (R.  280)  and  characterized  the 
transfer  as  "a  scheme  which  had  no  substantive  effect 
whatever  on  the  business"  (R.  281-282).  Early  in  its  opin- 
ion (R.  278)  the  Tax  Court  declared  that  "An  arrange- 
ment whereby  income  is  spread,  as  here,  among  members 
of  family  groups  invites  special  scrutiny,"  citing  Helver- 
ing  V.   Clifford,  309  U.S.  331,  a  family  trust  case.    The 


^These  facts  as  to  the  deficiencies  asserted  against  Rogers  and 
Schnrpf  are  not  mentioned  by  the  Tax  Court.  Reference  is  made 
to  them  in  the  Argument,  infra,  p.  35.  The  deficiencies  asserted 
against  Rogers  and  Scharpf  were  upon  the  theory  that  the  part- 
nership was  to  be  recognized  but  that  for  tax  purposes  the  in- 
come must  be  reallocated  among  the  partners— a  theory  wholly 
inconsistent,  of  course,  with  that  of  the  deficiencies  asserted 
against  petitioner  (alone  involved  in  the  present  case),  which 
deny  recognition  to  the  partnership. 
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court  did  not  question  that,  beginning  in  January  1941, 
the  lumber  and  building  supply  business  had  in  fact  been 
conducted  by  the  partnership  or  that  the  income  in  question 
was  derived  exclusively  from  such  business.  However, 
the  court  outlined  certain  of  the  testimony  concerning 
the  formation  of  the  partnership,  and  the  inclusion  of 
Rogers'  wife  as  a  partner,  and,  without  purporting  to 
make  a  factual  finding  on  the  point,  commented  that  this 
''testimony,  in  our  opinion,  affirmatively  supports  the 
respondent's  view  that  the  purpose  of  the  partnership  was 
to  achieve  a  reallocation  of  income  among  family  groups. 
The  result  was  certainly  accomplished,  for  the  interests  of 
the  three  shareholders  were  equally  divided  among  the 
four  spouses."  (R.  283). 

On  this  basis  the  Tax  Court  sustained  the  Commissioner 
in  attributing  to  'petitioner  the  income  of  the  partnership. 
On  the  same  basis  it  disallowed  petitioner's  operating  loss 
carryover  from  1941  to  1942.  The  court  held  against  the 
Commissioner  only  as  to  the  penalties  proposed  by  him 
(R.  284). 

Thereafter,  the  case  came  before  the  court  for  computa- 
tion of  the  deficiencies,  under  the  Tax  Court's  Rule  50. 
At  this  point  the  court  refused  to  deal  on  the  merits  with 
petitioner's  claim  that,  under  the  court's  own  holding, 
disregarding  for  tax  purposes  the  partnership  as  a  sepa- 
rate legal  entity,  petitioner's  excess  profits  credit  should 
be  computed  by  including  the  invested  capital  and  ac- 
cumulated earnings  and  profits  of  the  partnership.  The 
court  held  that  "as  no  issue  was  raised  in  the  pleadings 
as  to  the  computation  of  taxes  under  respondent's  de- 
termination that  the  partnership  should  not  be  recognized. 
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none  may  be  now  raised  and  decided  under  Rule  50."  (R. 
326).  Accordingly,  decision  was  entered  (R.  326)  in  the 
maximum  amount  stated  in  the  deficiency  notice,  excepting 
only  the  penalties  {supra,  p.  1). 

The  findings  of  fact,  opinion  and  decision  of  the  Tax 
Court,  as  referred  to  above,  were  those  of  the  single 
member  of  the  court  who  heard  the  evidence.  Following 
the  entry  of  the  findings  and  opinion  on  March  23,  1949 
(R.  267-284),  petitioner,  on  April  19,  1949,  filed  a  timely 
motion  for  reconsideration  and  review  of  the  case  by  the 
entire  court,  pursuant  to  the  Tax  Court's  Rule  19  (R.  3, 
284-285).  However,  orders  were  entered  on  April  25  and 
26,  1949,  denying  the  motion  for  reconsideration,  and  for 
review  by  the  full  court  (R.  4). 

SPECSFICATION  OF  ERRORS 

The  Statement  of  Points  to  be  Relied  on  by  Petitioner 
on  Review  (R.  339-344),  to  which  reference  is  made,  details 
the  errors  urged  against  the  Tax  Court. 

The  first  13  specifications  are  concerned  with  the  funda- 
mental error  of  the  court  (i)  in  deciding  that  there  were 
deficiencies  in  petitioner's  income  taxes,  declared  value 
excess  profits  taxes  and  excess  profits  taxes  in  the  amounts 
stated  in  its  decision  or  in  any  amount  (Item  1).  More 
particularly,  the  court  erred  (ii)  in  attributing  and  tax- 
ing to  petitioner  the  income  of  a  separate  legal  entity,  a 
partnership  (Item  2),  by  deciding  (iii)  that  the  transfer 
of  petitioner's  business  and  the  assets  thereof,  the  lease 
of  its  real  property,  and  the  partnership  itself  were  with- 
out substance  and  could  not  be  recognized  for  federal  tax 
purposes  (Items  3,  4,  5,  8,  9),  (iv)  that  after  January  1, 1941, 
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the  lumber  and  building  supply  business  was  conducted  in 
the  same  manner  and  with  the  same  assets  as  prior  thereto 
(Items  6,  8),  (v)  that  the  partnership  contributed  noth- 
ing in  services  or  capital  to  the  production  of  the  income 
from  the  business  (Items  7,  10),  (vi)  that  the  business  as 
conducted  by  petitioner  prior  to  January  1941  was  unitary 
in  character  and  not  susceptible  of  any  logical  division 
(Item  11),  (vii)  that  the  result  of  the  transfer  of  the 
business  to  the  partnership,  and  perhaps  the  purpose  of 
the  transfer,  was  to  achieve  a  reallocation  of  income  among 
family  groups  (Items  3,  12) ;  and  (viii)  in  purporting  to 
determine  for  tax  purposes  the  status  of  the  partnership 
and  the  relationship  of  the  individual  partners  among 
themselves,  in  a  proceeding  to  which  neither  the  partner- 
ship nor  the  individual  partners  are  parties  and  which 
does  not  present  these  issues  (Item  13). 

The  foregoing  specifications  of  error  are  involved  in 
the  first  question  presented  {supra,  p.  6)  and  are  dealt 
with  in  Point  I  of  the  Argument  {infra,  pp.  24-50). 

The  remaining  two  specifications  are  concerned  with  the 
errors  of  the  Tax  Court,  with  respect  to  the  computation 
of  the  deficiencies  for  purposes  of  entering  its  decision,  in 
(ix)  entering  as  its  decision  the  computation  of  deficiencies 
submitted  by  the  Commissioner,  and  in  refusing  to  enter  as 
its  decision  the  computation  submitted  by  petitioner  (Item 
14),  and  (x)  holding  that  the  right  to  object  to  the  method 
of  computing  such  deficiencies  employed  by  the  Commis- 
sioner had  been  waived  by  petitioner  (Item  15). 

The  specifications  of  error  outlined  in  the  next  preced- 
ing paragraph  are  involved  in  the  second  question  pre- 
sented {supra,  pp.  6-7),  and  are  dealt  with  in  Point  II  of 
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the  Argument  {infra,  pp.  51-61).  These  specifications 
need  not  be  considered  unless  the  Court  holds  with  the 
Commissioner  on  the  first  13  specifications. 

SUMMARY  OF  ARGUMENT 

Point  I  of  the  Argument  deals  with  the  fundamental 
question  of  wdiether  there  can  be  attributed  and  taxed  to 
petitioner  the  earnings  of  the  partnership.  Our  position 
on  this  question  has  been  summarized  under  the  Substance 
of  the  Controversy,  supra,  pp.  2-6,  and  is  put  briefly  at 
the  beginning  of  Point  I,  infra,  pp.  24-25.  The  Argument  is 
developed  under  the  f ollomng  headings : 

Petitioner  Did  Not  Conduct  the  Business  Which  Pro- 
duced the  Income  in  Question.  There  Is  No  Legal 
Basis  Upon  Which  Such  Income  Can  Be  Taxed 
to  Petitioner. 

A.  The  Controlling  Law. 

The  Gregory  v.  Helvering  qualification. 

The  significance  of  motive. 

The  internal  organization  of  the  partnership. 

B.  Cases  Dealing  with  Similar  Fact  Situations. 

C.  Application  of  the  Law  to  the  Facts. 

It  will  be  unnecessary  for  the  Court  to  consider  Point 
II  of  the  Argument  unless  it  agrees  with  the  Commissioner 
on  Point  I.  Only  in  that  event  is  the  Court  required  to 
decide  whether,  as  we  contend,  the  Tax  Court  com- 
pounded its  first  error  by  attributing  the  partnership  in- 
come to  petitioner  but  at  the  same  time  denying  it  the 
credits  againt  such  income  to  which  it  would  be  entitled 
if  the  earnings  of  the  partnership  did  belong  to  it.  This 
point  is  treated  under  the  following  headings : 
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The  Tax  Court  Erred  in  Failing  to  Include,  When 
Computing  Petitioner's  Excess  Profits  Credit  for 
1943  and  1944,  the  Invested  Capital  and  Accumu- 
lated Earnings  and  Profits  of  the  Partnership 
as  of  the  Beginning  of  Each  of  These  Taxable 
Years. 

A.  The  Error  in  Computing  the  Credits. 

B.  Petitioner  Did  Not  Waive  a  Correct  Computation 
of  Its  Taxes. 

Finally,  Point  III  of  the  Argument  contains  a  very  brief 
discussion  of  the  scope  of  review  in  Tax  Court  cases.  Tlie 
present  is  not  a  ''fact"  case,  the  Court's  review  being 
essentially  a  re-examination  of  the  applicable  law.  This 
topic  is  included  primarily  for  the  sake  of  the  complete- 
ness of  the  discussion. 

ARGUMENT 

I. 

Pel-itioner  Did  Nof  Conduct  the  Business  Which  Produced  the  In- 
come in  Question.  There  h  No  Legal  Basis  Upon  Which  Such 
Income  Can  Be  Taxed  to  Petitioner. 

Two  fundamental  principles  of  taxation  control  the 
present  case:  The  revenue  laws  do  not,  and  constitution- 
ally could  not,  tax  A  (here,  petitioner)  on  income  earned 
by  B.  Persons  are  entitled  to  conduct  a  business  in  any 
way  they  choose,  being  held  to  the  tax  consequences  of  the 
manner  in  which  they  actually  handle  their  affairs  (Sub- 
sections A  and  B,  infra) . 

Applying  these  principles  to  the  uncontradicted  facts, 
set  forth  supra,  pp.  8-19,  it  is  clear  that  petitioner,  in 
January   1941,   withdrew  from  the   lumber  and  building 
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supply  business  here  involved.  Thereafter  this  business 
was  conducted  not  by  petitioner  but  by  a  separate  legal 
entity.  This  entity  happens  to  have  been  a  partnership, 
but  Avhether  it  was  a  partnership,  a  sole  proprietorship, 
another  corporation,  or  some  business  entity  known  only 
to  the  local  law,  is  immaterial.  The  point  is  that  it  was 
not  petitioner  Avhich  conducted  the  business.  Factually, 
or  economically,  it  was  tlie  work  of  the  partners,  as  part- 
ners, and  their  employees,  and  the  credit  and  property 
of  the  partnership,  which  generated  the  income  here  in 
dispute.  The  corporation  did  not  conduct  the  business  and 
did  not  produce  the  income.  Therefore,  the  income  cannot 
be  attributed  to  the  corporation  (Subsection  C,  below). 
This  is  the  sum  and  substance  of  the  case. 

A.     THE  CONTROLLING  LAW. 

The  Gregory  v.  H elver ing  qualification.  The  Commis- 
sioner is  not  likely  to  dispute,  in  terms,  the  principles  just 
referred  to,  that  A  cannot  be  taxed  on  the  income  of  B 
and  that  persons  are  free  to  choose  the  method  of  doing 
business  which  they  desire.  He  must  rely,  rather,  on  the 
qualification,  inherent  in  these  principles,  that  the  tax 
laws  look  to  substance  rather  than  to  form,  and  tliat  if 
income  which  appears  to  be  that  of  A  is  factually  and 
economically  attributable  to  B,  then  B  may  fairly  be  taxed 
upon  it.  Typical  cases  which  may  be  cited  for  this  quali- 
fication are  Gregory  v.  Eelvering,  293  U.S.  465;  Helvering 
V.  Bash  ford,  302  U.S.  454;  Higgins  v.  Smith,  308  U.S.  473; 
Commissioner  v.  Court  Holding  Co.,  324  U.S.  331;  Lucas 
V.  Earl,  281  U.S.  Ill;  Helvering  v.  Horst,  311  U.S.  112; 
and  Harrison  v.  Schaffner,  312  U.S.  579.  This  line  of  cases 
stands  for  the  rule  that  "In  tax  matters  the  realities  of  a 
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transaction,  not  artificialities,  are  given  effect"  {Nordling 
V.  Coynmissioner,  166  F.2d  703  (9th  Cir.),  certiorari  denied, 
335  U.S.  817).  We  have  no  occasion  to  dispute  this  rule. 
Instead,  we  emphasize  it  in  the  interest  of  a  correct  an- 
alysis of  the  present  case. 

The  first  four  cases  above  cited  dealt  with  isolated, 
transitory  transactions  which  were  conducted  in  such  a 
manner  as  to  create  an  appearance  which  did  not  cor- 
respond with  reality;  the  apparatus  employed,  such  as 
the  dummy  corporation  used  as  a  conduit  in  the  Gregory 
case,  served  no  economic  function  and  generated  no  in- 
come.^ 

The  next  three  cases,  beginning  with  Lucas  v.  Earl, 
supra,  involved  anticipatory  arrangements  whereby,  in 
the  familiar  language  of  that  case  (281  U.S.  at  p.  115), 
"the  fruits  are  attributed  to  a  different  tree  from  that 
on  which  they  grew. '  '-^^ 

None  of  these  cases  dealt  with  factual  situations  which 
even  remotely  resemble  the  instant  case.  As  applied  here, 
these  cases  limit  the  field  of  inquiry  to  the  question:  Can 
it  fairly  be  said  that  the  corporation  produced  the  income 
of  the  business? 


^Gregory  v.  Helvering  (transfer  of  securities  to  taxpayer- 
stockholder  via  corporation  which  was  organized  to  serve  as 
conduit  and  was  thereafter  immediately  dissolved)  ;  Helvering  v. 
Bashford  (X  corporation  held  not  a  party  to  a  reorganization 
because  its  ownership  of  securities  was  (p.  458)  "transitory,  and 
without  real  substance");  Higgins  v.  Smith  (taxpayer-stock- 
holder did  not  effect  surrender  of  securities  by  transferring  them 
to  controlled  corporation)  ;  Commissioner  v.  Court  Holding  Co. 
(corporation  used  its  stockholders  as  mere  conduit  in  sale  of  its 
assets). 

^^Lucas  V.  Earl  (husband  by  contract  sought  to  attribute  one- 
half  of  earnings  to  wife)  ;  Helvering  v.  Horst  (father  sought  to 
attribute  interest-income  to  son  by  transfer  of  bond  coupons)  ; 
Harrison  v.  Schaffner  (assignment  by  life  beneficiary  of  income 
of  trust). 
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Where  the  rule  of  the  foregoing  cases  is  applicable,  it 
has  usually  been  a  corporate  entity  which  has  been  deemed 
fictitious  and  ignored  rather  than  some  other  type  of  busi- 
ness entity,  like,  as  in  this  case,  a  partnership.  We  as- 
sume, as  did  the  Tax  Court  in  Seminole  Flavor  Co.,  4 
T.C.  1215,  1234,  that,  when  appropriate,  business  entities 
other  than  corporations  are  similarly  to  be  disregarded 
and  that  the  test  is  essentially  the  same.  The  holdings 
and  reasoning  of  the  above-cited  cases  make  it  manifest, 
however,  that  this  line  of  authorities  provides  simply  a 
qualification  of  the  general  principles  of  taxation.  "In 
tax  matters  it  is  only  under  exceptional  circumstances  that 
the  separateness  of  the  corporation  from  the  stocldiolders 
can  be  disregarded,  even  when  there  is  but  one  stock- 
holder." Ross  V.  Commissioner,  129  F.2d  310,  313  (5th 
Cir.).ii 

In  several  situations  this  Court  has  had  occasion  to 
draw  a  line  excluding  application  of  the  Gregory  v.  Helver- 
ing  doctrine.  Samson  Tire  &  Rubber  Corporation  v.  Rogan, 
136  F.2d  345  (9th  Cir.),  certiorari  denied,  320  U.S.  770 
{bona  fides  of  taxpayer's  sale  of  tires  and  tubes  sustained, 
contrary  to  Government's  contention);  Guaranty  Trust 
Co.  V.  United  States,  139  F.2d  69  (9th  Cir.)  (second  trans- 
action— bank  held  to  be  the  substantial  party  to  the  trans- 
action rather  than  the  holding  company,  as  contended 
by  the  Government).  Similarly,  this  Court  has  held  that 
A,  an  assignor,  could  not  be  taxed  on  the  income  of  B,  an 
assignee  (even  though,  unlike  the  present  case,  B  did  not 
conduct  a  business  or  otherwise  contribute  to  the  produc- 
tion of  the  income),  where  the  assignment  did  not  con- 


i^The  Seminole  Flavor  and  Boss  cases,  both  holding  for  the 
taxpayer,  are  discussed,  infra,  pp.  37,  38. 
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stitute  a  mere  attempt  to  shift  income  but  involved  the 
income-producing  corpus  itself.  United  States  v.  Spalding, 
97  F.2d  701  (9th  Cir.),  certiorari  denied,  305  U.S.  644 
(assignment  of  interest  in  oil  permit).  Here,  this  Court 
applied  the  decision  in  Blair  v.  Commissioner,  300  U.S. 
5  (income  taxed  to  transferee,  not  transferor,  as  contended 
by  Commissioner,  where  transfer  involved  equitable  in- 
terest in  the  trust). 

The  significance  of  motive.  Several  of  the  Gregory  v. 
Helvering  line  of  cases  have  considered  the  significance 
to  be  attributed  evidence  as  to  the  taxpayer's  motive  in 
the  transaction  under  review :  If  the  thing  which  was  done 
had  substance  in  that  factual  or  business  consequences, 
apart  from  or  in  addition  to  tax  results,  attached  to  it, 
then  a  tax-saving  motive  is  immaterial.  When,  but  only 
when,  the  thing  done  appears  to  be  without  substance,  or 
otherwise  equivocal,  can  the  questions  of  motive  and  pur- 
pose be  explored  for  the  light  which  they  may  throw  upon 
the  true  nature  of  the  transaction.  Gregory  v.  Helvering, 
293  U.S.  at  p.  469;^^  Brunton  v^  Commissioner,  42  F.2d  81, 
82  (9th  Cir.),  certiorari  denied,  suh  nom.,  Brunton  v. 
Burnet,  282  U.S.  889.^^ 


^-The  Court  there  said: 

"*  *  *  if  a  reorganization  in  reality  was  effected  within  the 
meaning"  of  the  statute,  the  tax  motive  ''will  be  disre- 
garded. The  legal  right  of  a  taxpayer  to  decrease  the 
amount  of  what  otherwise  would  be  his  taxes,  or  altogether 
avoid  them,  by  means  which  the  law  permits,  cannot  be 
doubted.  *  *  *  But  the  question  for  determination  is 
whether  what  was  done,  apart  from  the  tax  motive,  was  the 
thing  which  the  statute  intended." 

^^In  the  Brunton  case,  this  Court  declared : 

**It  is  to  be  conceded  that  the  contract  is  not  to  be 
deemed  ineffectual  merely  because  the  purpose  of  the  dece- 
dent may  have  been  to  avoid  the  lieavier  tax  rate  of  1921. 


I 
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This  Court  again  employed  the  same  approach  in  hokl- 
ing  for  the  taxpayer  in  Samson  Tire  S  Ruhher  Corpora- 
tion V.  Rogan,  136  F.2d  at  p.  347 : 

'H:)ne  purpose  of  the  agreement  between  appellant 
and  Products  was  to  avoid  the  imposition  of  excise 
taxes  on  tires  and  tubes  manufactured  by  appellant 
before  June  21,  1932.  That  was  a  legitimate  pur- 
pose. *  *  * 

''The  court  [below]  did  not  find  that  the  agree- 
ment between  appellant  and  Products  was  unreal  or 
a  sham,  nor  did  the  evidence  warrant  such  a  finding. 
The  court  found  that  the  agreement  served  no  busi- 
ness purpose,  but  that  finding  is  clearly  erroneous. 
The  evidence  shows  that  the  agreement  had  a  busi- 
ness purpose,  namely,  to  sell  the  merchandise,  in- 
cluding tires  and  tubes,  described  in  the  agreement  at 
the  price  and  on  the  terms  specified  therein,  and  that 
that  purpose  was  accomplished."^* 

Similarly,  the  Tax  Court,  in  dealing  with  cases  involv- 
ing the  identical  question  presented  here  of  whether  a 
corporation  could  be  taxed  on  the  income  of  a  separate 

*  *  *  But  in  interpreting  an  equivocal  transaction  motives 
may  be  considered  as  hearing  on  the  real  nature  thereof." 
(Italics  ours.) 

In  this  connection,  the  Court  cited  Texas  &  N.  0.  R.  Co.  v.  By. 

Clerks,  281  U.S.  548,  a  nontax  case,  in  which  the  Supreme  Court 

observed  (at  p.  559)  : 

"Motive  is  a  persuasive  interpreter  of  equivocal  conduct, 

and   the  petitioners  are  not   entitled  to  complain  because 

their  activities  were  viewed  in  the  light  of  manifest  interest 

and  purpose."  (Italics  ours.) 

i^To  the  same  effect  as  to  business  purpose  and  motive  are, 

among'  many  other  cases  which  might  be  cited:  Commissioner  v. 

Kolh,  100  F.2d  920,  926    (9th  Cir.)  ;  Commissioner  v.  Gilmore's 

Estate,  130  F.2d  791,  795-796   (3d  Cir.)  ;  Commissioner  v.  H.  P. 

Hood  &  Sons,  141  F.2d  467,  471   (1st  Cir.),  quoting  Mr.  Justice 

Holmes  in  Bullen  v.  Wisconsin,  240  U.S.  625,  631. 
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business  entity,  has  employed  this  same  reasoning.  Semi- 
nole Flavor  Co.,  4  T.C.  1215,  1231,  1235;  Buffalo  Meter 
Co.,  10  T.C.  83,  88-89;  Miles-Conley  Co.,  10  T.C.  754,  762, 
affirmed  as  to  another  issue,  on  taxpayer's  appeal,  173 
F.2d  958  (4th  Cir.).  These  cases,  all  holding  for  the  tax- 
payer, are  discussed  infra,  pp.  38-40,  At  this  point,  how- 
ever, it  is  pertinent  to  note  the  following  reasoning  of  the 
Tax  Court's  opinion  in  the  Buffalo  Meter  Co.  case  (10 
T.  C.  at  pp.  88-89) : 

"The  partnership  here  was  in  no  sense  'unreal  or  a 
sham'.  Higgins  v.  Smith,  supra.  As  to  the  assets  which 
it  acquired  from  the  petitioner  [the  corporation], 
there  was  a  complete  shift  of  economic  interests  from 
the  corporation  to  the  partners.  It  w^as  none  the  less  so 
because  the  partners  were,  and  continued  to  be,  cor- 
porate stockholders.  *  *  * 

''The  partners  had  what  in  their  opinion  were 
sound  business  reasons  for  organizing  the  partner- 
ship. The  important  consideration  is  that  the  partner- 
ship ivas  real  for  all  purposes  and  that  it  has  at  all 
times  functioned  as  an  entirely  separate  economic 
entity."  (Italics  ours.) 

It  is  to  be  seen  that  the  Tax  Court  in  the  above  cases 
faithfully  applied  the  analysis  j)rovided  by  the  Supreme 
Court  and  this  and  other  Courts.  Manifestly,  the  single 
judge  of  the  Tax  Court  in  the  instant  case  failed  to  em- 
ploy the  same  approach. 

A  striking  confirmation  of  the  foregoing  cited  eases  as 
to  the  significance  of  motive,  and  the  scope  of  the  Gregory 
V.  Helvering  doctrine,  is  provided  by  the  very  recent  case 
of  United  States  v.  Cumberland  Public  Service  Company, 
decided  by  the  Supreme  Court  on  January  9, 1950  (opinion 
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by  Mr.  Justice  Black  for  a  unanimous  Court).  Distinguish- 
ing Commissioner  v.  Court  Holding  Co.,  supra,  on  its 
facts,  the  Court  held  that  the  sale  of  assets  involved  in 
the  Cumberland  case  was  made  by  the  stockholders  them- 
selves and  not  by  or  for  the  corporation,  which  had  dis- 
tributed the  assets  to  its  stockholders  immediately  prior 
to  the  sale.  The  Court,  therefore,  sustained  the  decision 
of  the  Court  of  Claims,  holding  that  the  corporation  was 
not  taxable  on  the  sale.  The  Supreme  Court  noted  the 
Court  of  Claims'  finding  that  the  method  by  which  the 
stockholders  disposed  of  the  property  ''was  avowedly 
chosen  in  order  to  reduce  taxes,"  but  concluded  its  dis- 
cussion of  this  subject  with  the  statement:  "Whatever  the 
motive  and  however  relevant  it  may  be  in  determining 
whether  the  transaction  was  real  or  a  sham,  sales  of 
physical  properties  by  shareholders  following  a  genuine 
liquidation  distribution  cannot  be  attributed  to  the  corpo- 
ration for  tax  purposes."^*"' 

The  Tax  Court's  opinion  in  the  present  case  contains 
practically  no  discussion  or  analysis  of  the  doctrine  of 
Gregory  v.  Helvering.  In  its  findings  of  fact,  as  noted 
supra,  p.  11,  it  included  no  finding  as  to  the  motives 
behind   the   transfer   of  the  business   out  of  petitioner's 


i^As  mentioned,  the  instant  decision  affirmed  the  decision  of 
the  Court  of  Claims.  The  Supreme  Court,  however,  reviewed  the 
decision  below  to  determine  whether  the  factual  findings  were 
adequately  supported  by  the  evidence  and  whether  the  correct 
rules  of  law  had  been  applied.  The  statement  as  to  motive, 
quoted  above,  is  obviously  a  legal  rule,  of  general  application, 
which  neither  the  Court  of  Claims  nor  any  other  court  is  free 
to  disregard. 

The  case  presently  before  this  Court  requires  no  extended  dis- 
cussion of  the  scope  of  appellate  review  in  Tax  Court  cases  A 
brief  comment  upon  the  subject  is  found  under  Point  III,  infra, 
pp.  61-62. 
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hands.  The  Tax  Court's  opinion,  however,  does  mention 
certain  of  the  testimony  relating  to  the  matter,  although 
the  court  appears  less  concerned  with  the  transfer  of  the 
business  from  petitioner  to  the  partnership  than  with  the 
internal  organization  of  the  partnership  itself.  In  this 
connection,  the  court  mentions  Scharpf's  testimony  that 
he  wanted  "a  decent  share  of  the  profit"  and  the  testi- 
mony as  to  the  inclusion  of  Rogers'  wife  in  the  partner- 
ship. The  court  then  comments  that  this  testimony  affirma- 
tively supports  the  Commissioner's  "view,"  and  that  the 
''result"  was  to  divide  the  interest  of  petitioner's  three 
shareholders  among  the  four  spouses   (R.  283). 

The  Tax  Court's  preoccupation  with  the  internal  or- 
ganization of  the  partnership  is  briefly  considered,  infra, 
p.  33.  At  this  point  is  is  sufficient  to  emphasize:  (1)  The 
uncontradicted  evidence  shows  that  tax  considerations 
played  no  part  whatsoever  in  the  transfer  of  the  business 
from  petitioner  to  the  partnership.  Petitioner's  income 
from  the  business,  indeed,  had  been  so  slight  in  the  years 
prior  to  1941  as  to  make  this  understandable  even  in  the 
absence .  of  explicit  testimony  {supra,  p.  9).  And  the 
partnership  was  urged  by  Scharpf  well  before  the  excess 
profits  tax,  to  which  the  bulk  of  the  total  deficiency  is 
due,  had  been  adopted  (fn.  2,  supra,  p.  11). 

(2)  On  the  present  record  a  tax-saving  motive,  even 
had  it  existed,  would  be  irrelevant  under  the  decisions 
previously  considered,  including  the  recent  decision  of  the 
Supreme  Court  in  the  Cumherland  case.  For  here  there 
was  a  genuine  transfer  of  the  business  to  the  partnership, 
which  thereafter  produced  the  income  in  dispute.  The 
partnership  actually  functioned,  and  has  been  functioning 
since  January  1941;  the  business  was  conducted  by  the 
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partnership,  with  all  the  incidents  thereof,  including  per- 
sonal liability  of  the  partners;  there  was  a  complete  satis- 
faction of  the  business  purpose  requirement  under  Cum- 
berland, Samson,  Kolh,  Gihnore's  Estate,  Hood  and  other 
cases.  On  the  facts  there  was  nothing  equivocal  which  the 
motives  of  the  parties  could  illumine. 

The  internal  organization  of  the  partnership.  It  ap- 
l^ears  that  the  Tax  Court's  emphasis  upon  the  internal 
organization  of  the  partnership,  such  as  the  distribution 
among  the  four  partners  of  the  earnings  of  the  business, 
influenced  its  decision  in  the  case.  Apart  from  what 
has  already  been  noted,  supra,  p.  20,  the  Tax  Court 
pointed  out  that  Mrs.  Eogers  and  Mrs.  Scharpf,  in  addi- 
tion to  their  one-fourth  interests  in  the  profits  of  the 
partnership  after  salaries,  each  received  $25  a  month  as 
a  ''salary"  (E.  273).  Three  times  in  its  opinion  the  court 
mentioned  the  compensation  of  the  partners  (R.  280,  281, 
283),  characterizing  the  wives'  services  as  ''negligible" 
(R.  281).  The  court's  conception  seems  to  have  been  that 
the  internal  organization  of  the  partnership  was  such  as 
to  distort  the  amounts  of  income  received  bj  the  respec- 
tive partners,  and  that  this  justified  it  in  taxing  the 
partnership's  earnings  to  petitioner. 

It  could  be  replied  that,  according  to  the  uncontradicted 
evidence,  the  wives  in  fact  did  render  services  to  the 
partnership,  in  signing  the  semi-monthly  payroll  checks 
and  listing  accounts  receivable  (R.  128-129,  160) ;  and  that 
if  their  services  were  "negligible,"  so  were  their  salaries 
of  $300  each  a  year.  It  could  also  be  argued  that  the  part- 
nership's  distribution  of  net  income,  after  salaries,  cor- 
responded more  nearly  to  economic  fact  than  did  such 
distribution   when   the   business   was   conducted   by  peti- 
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tioner,  prior  to  1941.  As  we  have  seen,  Rogers  and  Scharpf 
were  at  all  times  the  active  heads  of  the  business.  Yet,  as 
owner  of  437.7  shares  in  petitioner  {supra,  p.  8),  Mrs. 
Scharpf  was  thereby  entitled  to  about  45%  of  the  net 
earnings  of  the  business  when  conducted  by  petitioner. 
As  a  result  of  the  arrangement  among  the  partners,  Mrs. 
Scharpf 's  interest  was  reduced  to  only  25%  of  the  net 
earnings  of  the  business,  after  1940,  when  it  was  con- 
ducted by  the  partnership.  Scharpf 's  share,  as  an  active 
head  of  the  business,  was  proportionately  increased  from 
less  than  5%,  as  the  owner  of  only  35.3  shares  in  peti- 
tioner, to  25%.  This,  if  a  very  faint  touch  of  humor  may 
be  injected,  should  have  delighted  the  Commissioner  rather 
than  brought  do^^^l  his  wrath. 

Mrs.  Rogers  was  not  a  stockholder  in  petitioner  but 
did  obtain  a  one-fourth  interest  in  the  partnership  upon 
payment  of  her  aliquot  contribution.  It  is  to  be  remem- 
bered, nevertheless,  that,  in  view  of  the  meager  earnings 
of  the  business  prior  to  1941,  a  one-fourth  interest  in  the 
partnership  could  easily  have  turned  out  to  be  worth  less 
than  what  she  paid  for  it,  that  this  interest  subjected  her 
to  personal  liability  for  the  debts  of  the  enterprise,  and, 
more  important,  that  it  was  Scharpf,  not  Rogers,  who 
pressed  for  the  transfer  of  the  business  to  the  partner- 
ship {supra,  pp.  10-12).^° 

However,  we  respectfully  decline  the  invitation  to  be- 
come involved  in  any  argument  concerning  family  partner- 
ships. As  we  have  emphasized  above  {supra,  pp.  6,  24-25), 
the  present  case  does  not  concern  the  proper  allocation 


^•'It  may  be  noted  that  the  Tax  Court's  decision  in  the  instant 
case  was  prior  to  the  remand  to  the  Tax  Court  by  the  Supreme 
Court  of  the  family  partnership  case  of  Commissianer  v.  Culhert- 
son,  337  U.S.  737. 
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of  the  earnings  of  the  partnership  among  the  respective 
partners,  but  the  wholly  different  question  of  whether 
such  earnings  can  be  taxed  to  petitioner.  To  the  latter 
question  the  former  is  irrelevant.  This  is  clear  in  principle 
and  has  been  implicitly  so  regarded  in  every  other  de- 
cision which  we  have  found.  The  Commissioner  has  zeal- 
ously preserved  the  question  of  whether  Rogers  and 
Scharpf  can  be  taxed  upon  the  shares  of  the  partner- 
ship's earnings  distributable  to  their  respective  wives  by 
serving  appropriate  deficiency  notices  upon  them  {supra, 
pp.  18-19).  This  action  the  Commissioner  has  taken  although 
his  theory  in  proceeding  against  Rogers  and  Scharpf  is 
necessarily  inconsistent  with  his  theory  here  in  attempting 
to  allocate  the  earnings  of  the  business  to  petitioner  and 
therefore  adversely  reflects,  pro  tan  to,  upon  the  validity 
of  his  position  before  this  Court.^^ 

^■^As  demonstrated  by  the  following  computation  for  the  year 
1944,  the  Commissioner,  by  concurrently  pursuing  contradictory 
theories,  seeks  to  collect  substantially  100%  of  the  combined  net 
income  of  petitioner  and  the  partnership: 

Amount 

Income : 

Taxable  income  of  petitioner   (R.  18) $      559.42 

Taxable  income  of  partnership  (R.  31,  Pet.  Exh.  5) 66,119.33 

$66,678.75 
Federal  income  taxes  asserted: 
As  to  petitioner  (R.  19,  326)  : 

Income  tax  previously  paid $      139.85 

■p.  ^  .       .  (Income   tax 4,532.68 

ijenciencies        ^  Declared  value  excess  profits  tax 6,565.25 

''^^^''^^^ (Excess  profits  tax ■  24,562.88     $35,800.66 

Amounts       As  to  partners  (R.  199,  200, 
include  Pet.  Exhs.  41,  42,  43,  44)  : 

deficiencies    (  JqI^  j_  Rogers $15,382.89 

asserted  |  Louig  c.  Scliarpf 15,459.50     $30,842.39 

Total  tax  asserted  on  above  income $66,643.05 

Recapitulation: 

Taxable  income    (above) $66,678.75 

Taxes  asserted   (above) 66,643.05 

Excess  of  income $        35.70 

In  reallocating  the  wives'  shares  of  partnership  income  to  their 
husbands,  the  Commissioner  undertook  to  refund  to  the  wives  the 
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The  point,  in  any  event,  is  that  any  question  of  the 
proper  allocation  of  the  partnership's  earnings  among 
the  four  partners  must  remain  open  for  decision  on 
another  day  and  in  another  case,  to  which  Rogers  and 
Scharpf,  respectively,  are  parties.  The  issue  in  the  present 
case  is  not  whether  the  income  of  the  partnership  is  tax- 
able entirely  to  two  of  the  four  partners;  it  is  whether 
the  income  of  the  partnership  is  taxable  to  the  corpora- 
tion. The  Tax  Court  judge  evidently  thought  of  this  case 
as  a  family  partnership  case,  and  thus  was  led  to  decide 
it  on  an  issue  not  before  him. 

B.     CASES  DEALING  WITH  SIMILAR  FACT  SITUATIONS. 

We  have  examined  the  controlling  body  of  law  in  con- 
siderable detail  under  A,  supra,  partly  because  of  the 
scarcity  of  cases  dealing  with  an  attempt  to  impute  to  a 
corporation  the  income  of  a  separate  business  under  facts 
even  remotely  similar  to  those  of  the  instant  case.  The 
few  pertinent  cases  which  have  been  decided  hold  for  the 
taxpayer;  and,  as  we  shall  see,  in  various  respects  some 
of  these  cases  present  circumstances  which  might  seem 
more  favorable  to  the  Commissioner  than  anything  in  the 
present  case.  On  the  other  hand,  the  cases  which  have 
gone  for  the  Commissioner  are  so  far  afield  as  to  require 
scant  attention. 

tax  each  had  paid  upon  her  share  of  such  income  (R.  197-198, 
Pet.  Exhs.  38,  39).  The  taxes  paid  by  the  wives  and  thereafter 
refunded  to  them  accordingly  cancel  out;  these  amounts  are  not 
included  Avithin  and  do  not  affect  the  above  computation. 

Assuming  that  the  limitation  period  has  not  run,  Rogers  and 
Scharpf  may  file  claims  for  refund  and  contest  the  .Commission- 
er's allocations  of  the  wives'  partnership  incomes  to  them,  but 
only  in  further  proceedings  with  their  attendant  expense  and 
delay. 
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Ross  V.  Commissioner,  129  F.2d  310  (5th  Cir.),  involved 
an  attempt  by  the  Commissioner  to  impute  to  a  corpora- 
tion the  earnings  of  a  partnership  conducted  by  its  stock- 
holders. The  corporation  was  engaged  in  the  business  of 
selling  horses  and  mules  at  auction,  on  commission,  at  the 
same  time  that  the  partnership  was  engaged  in  the  busi- 
ness of  buying  and  selling  horses  and  mules  for  its  own 
account.  The  four  partners  worked  at  the  same  time  for 
the  corporation,  without  separation  of  their  working 
hours;  in  this  and  other  respects  the  business  of  the  cor- 
poration and  the  partnership  were  entangled  in  a  manner 
wholly  lacking  in  the  present  case.  Reversing  the  Tax 
Court,  the  Fifth  Circuit  held  for  the  taxpayer  on  the  funda- 
mental proposition  that  the  earnings  of  the  partnership 
were  produced  by  it.  The  Commissioner  did  not  petition 
for  certiorari. 

Epsen  Lithographers,  Inc.  v.  O'M alley,  67  F.  Supp.  181 
(D.  Nebraska),  is  in  many  respects  similar  on  its  facts 
to  the  present  case.  A  father  and  elder  son  owned  all  of 
the  stock  of  the  taxpayer-corporation,  which  for  several 
years  had  conducted  a  lithographing  business.  The  cor- 
poration withdrew  from  the  business  and  leased  to  a  part- 
nership, composed  of  the  father  and  son,  this  son's  wife, 
and  two  other  sons,  all  of  its  physical  property,  equipment 
and  machinery.  The  partnership  took  over  the  name  for- 
merly used  by  the  corporation  and  thereafter  conducted 
the  business.  Refusing  to  allocate  the  income  of  the  part- 
nership to  the  corporation,  the  court  pointed  out  that  the 
income  in  question  was  produced  in  fact  by  the  partner- 
ship, through  the  efforts  of  the  partners.  The  Govern- 
ment did  not  appeal. 
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In  Seminole  Flavor  Co.,  4  T.C.  1215,  the  corporation  had 
previously  manufactured,  advertised,  sold  and  supervised 
the  bottling  of  its  flavored  extracts.  Thereafter,  it  con- 
tinued the  manufacturing  end  of  the  business,  but  the 
advertising,  merchandising  and  supervisory  services  were 
handled  under  contract  by  a  partnership  composed  of  its 
stocldiolders,  whose  interests  in  the  partnership  were  iden-* 
tical  with  their  stock  interests  in  the  corporation.  The 
Tax  Court  agreed  with  the  Commissioner  that  (p.  1233) 
"Wliether  any  such  business  agreement  would  have  been 
entered  into  by  petitioner  [the  corporation]  with  total 
strangers  is  wholly  problematical."  The  court  neverthe- 
less held  for  the  taxpayer  on  the  ground  that  the  earnings 
of  a  separate  business  Avere  involved.  The  Commissioner 
did  not  appeal. 

Buffalo  Meter  Co.,  10  T.C.  83,  involved  a  corporation 
which  continued  to  conduct  a  foundry  business  but  trans- 
ferred to  a  partnership,  composed  of  its  stocldiolders, 
the  manufacturing  and  selling  division  of  the  business. 
The  court  refused  to  allocate  the  earnings  of  the  partner- 
ship to  the  corporation,  and  the  Commissioner  did  not 
appeal. 

Similarly,  Miles-Conley  Co.,  10  T.C.  754,  affirmed  as  to 
another  issue,  on  taxpayer's  appeal,  173  F.2d  958  (4th 
Cir.),  involved  a  corporation  engaged  in  the  produce  busi- 
ness, which,  Avhile  continuing  to  engage  in  the  remainder 
of  the  business,  transferred  its  dealings  in  vegetables  to 
its  controlling  stockholder.  This  stockholder  handled  the 
vegetable  business  as  a  sole  proprietor,  sharing  rented 
space  and  other  facilities  with  the  corporation  and  also 
sharing  the  services  of  certain  of  the  corporation's  em- 
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ployees.    Holding  for  the  taxpayer-corporation,  the  court 

said,  in  part  (p.  762) : 

"Respondent  contends  that  the  instant  case  can  be 
distinguished  from  Seminole  Flavor  Co.,  supra,  in 
that  the  sole  proprietorship  of  Carlisle  Miles  &  Co. 
was  not  organized  and  operated  for  a  definite  busi- 
ness purpose.  As  we  have  pointed  out,  respondent 
does  not  deny  that  A.  Carlisle  Miles,  a  living  individ- 
ual, organized  and  operated  a  business  under  the 
name  of  Carlisle  Miles  &  Co.  with  his  own  money 
and  his  own  efforts.  It  is  not  suggested  that  A. 
Carlisle  Miles,  doing  business  as  Carlisle  Miles  &  Co., 
should  be  disregarded  as  a  sham.  While  it  is  difficult 
to  follow  the  argument  on  this  point,  it  seems  to  be 
respondent's  position  that  no  business  purpose  of  the 
corporation  was  served  b}^  reason  of  its  relinquish- 
ment of  a  part  of  its  business  and  its  permission  to 
its  sole  stockholder  to  conduct  the  business  thus  re- 
linquished in  his  individual  capacity,  that  it  wdll  there- 
fore be  considered  that  the  corporation  did  not  re- 
linquish any  part  of  its  business,  and  that  when  A. 
Carlisle  Miles  purported  to  carry  on  the  part  of  the 
business  purportedly  relinquished  he  was  doing  so 
only  as  an  agency  or  department  of  petitioner. 

''In  our  opinion  this  position  does  not  represent 
a  realistic  appraisal  of  the  facts.  It  ignores  what 
was  done  and  relies  too  much  on  what  might  have 
been  done,  or  what  should  have  been  done." 

The  Commissioner  did  not  appeal. 

We  particularly  commend  to  this  Court  the  opinion  in 
the  Miles-Conley  Co.  case,  Avhich  precisely  analyzes  the 
body  of  law^  discussed  under  A,  supra,  and  faithfully  ap- 
plies it  to  the  facts. 
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The  Miles-Conley  Co.  and  Buffalo  Meter  Co.  cases  were 
both  reviewed  by  the  full  Tax  Court.  Because  of  this,  as 
well  as  the  reasoning  of  their  opinions,  these  cases  com- 
mand greater  persuasive  force  than  does  the  opinion  and 
decision  of  the  single  judge  in  the  present  case.  Indeed, 
in  the  light  of  these  two  cases,  both  decided  as  recently 
as  1948,  it  is  difficult  to  believe  that  the  full  Tax  Court, 
on  review,  would  have  countenanced  the  present  decision.^^ 

It  is  not  to  be  supposed  that  the  Commissioner's  effort 
in  the  present  case  to  allocate  to  a  corporation  the  earn- 
ings of  a  partnership  forms  a  piece  of  any  consistent  pat- 
tern of  governmental  activity  in  tax  cases.  Taxwise,  there 
are  advantages  and  disadvantages  in  doing  business  either 
in  corporate  or  partnership  form.  A  corporation  pays 
corporate  taxes,  but  its  earnings  are  not  taxable  to  its 
shareholders  until  distributed  to  them.  A  partnership 
pays  no  partnership  taxes,  but  its  net  earnings  are  taxable 
to  its  partners  in  accordance  with  their  respective  shares 
whether  or  not  such  earnings  are  distributed  to  them.^® 
This  means  that  in  some  cases,  unlike  the  instant  case, 
the  Government's  tax  collections  will  be  increased  by 
attributing  the  earnings  of  the  business  to  a  partnership 
or  sole  proprietorship  rather  than  to  a  corporation.  Such 
a  case  was  Paxson  v.  Commissioner,  144  F.2d  772  (3rd 
Cir.),  wherein  the  Commissioner,  with  the  approval  of 
the  Tax  Court,  sought  to  tax  to  an  individual,  the  general 
manager  of  the  corporation,  what  in  substance  were  the 
earnings  of  the  corporation.    Eeversing  the  Tax  Court, 


^^There  are  other  Tax  Court  eases  holding  for  the  taxpayer, 
some  of  which  are  cited  infra,  p.  49. 

i»Section  181,  Internal  Revenue  Code,  53  Stat.  69,  26  U.S.C. 
Sec.  181. 
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tlie  Third  Circuit  applied  the  same  test  employed  in  the 
cases  just  considered. 

The  cases  holding  for  the  Commissioner  can  be  disposed 
of  summarily.  The  single  judge  apparently  considered 
R.  0.  H.  Hill,  Inc.,  9  T.C.  153;  Forcum-James  Co.,  7  T.C. 
1195;  and  Broadway  Strand  Theatre  Co.,  12  B.T.A.  1052, 
most  closely  in  point,  for  these  are  cited  in  his  opinion 
(R.  282).-^  R.  0.  H.  Hill,  Inc.,  supra,  was  a  flagrant  case 
in  which  the  stocldiolders  attempted  to  appropriate  to 
themselves,  as  partners,  the  earnings  of  the  corporation's 
most  profitable  business  line,  the  printing  of  "E"  award 
programs.  The  partnership  had  no  office,  no  telephone,  etc. 
The  rationale  of  the  case  and  its  remoteness  from  the  facts 
of  the  instant  case  are  adequately  shown  by  the  following 
from  the  Tax  Court's  opinion  (9  T.C.  at  p.  157) : 

"The  record  shows  clearly  that  the  partnership  con- 
tributed absolutely  nothing  either  in  services  or  cap- 
ital to  the  production  of  the  income  arising  from  the 
executing  of  orders  for  *E'  award  printing.  Its  cap- 
ital Avas  $150,  which  was  little  more  than  half  of  the 
amount  expended  in  attorney  fees  for  the  work  in- 
cident to  the  technical  creation  of  a  partnership  and 
its  contract  arrangement  with  petitioner.  It  obtained 
no  business,  bought  no  supplies,  and  did  no  work.  It 
is  clear  to  us  that  its  function  and  purpose  were 
merely  to  siphon  off  the  greater  portion  of  the  earn- 
ings derived  by  the  petitioner. ' ' 

Likewise,  Forcum-James  Co.,  supra,  involved  a  partner- 
ship which  had  no  offices  of  its  own,  no  employees  and  did 


-"In  addition,  the  opinion  cites  for  comparison  Ingle  Coal  Cor- 
poration, 10  T.C.  1199.  That  case  held  certain  payments  to  share- 
holders to  be  a  distribution  of  profits  and  not  deductible  as  roy- 
alties. 
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no  work.  Such  books  as  it  had  were  kept  by  the  corpora- 
tion; the  income  of  the  excavation  project  involved  was 
patently  that  of  the  corporation.  And  Broadivay  Strand 
Theatre  Co.,  supra,  was  similarly  transparent.  The  theatre 
business  was  conducted  by  the  corporation  rather  than 
by  its  controlling  stockholder  as  an  individual.  Indeed, 
the  corporation's  OM^n  witnesses  testified  that  the  corpo- 
ration was  continued  in  order  to  hold  the  theatre  lease 
and  to  protect  the  controlling  stockholder  against  per- 
sonal liability. 

This  concludes  our  discussion  of  the  cases  holding  for 
the  Commissioner  which  were  cited  in  the  Tax  Court's 
opinion. 

Several  of  the  cases  cited  above  contain  discussions  of 
the  application  of  Section  45,  Internal  Revenue  Code,  53 
Stat.  25,  as  amended  by  the  Act  of  February  25,  1944,  26 
U.S.C.  Section  45,  which  provides  as  follows : 

"In  any  case  of  two  or  more  organizations,  trades, 
or  businesses  (whether  or  not  incorporated,  whether 
or  not  organized  in  the  United  States,  and  whether  or 
not  affiliated)  owned  or  controlled  directly  or  in- 
directly by  the  same  interests,  the  Commissioner  is 
authorized  to  distribute,  apportion,  or  allocate  gross 
income,  deductions,  credits,  or  allowances  between  or 
among  such  organizations,  trades,  or  businesses,  if 
he  determines  that  such  distribution,  apportionment, 
or  allocation  is  necessary  in  order  to  prevent  evasion 
of  taxes  or  clearly  to  reflect  the  income  of  any  of  such 
organizations,  trades,  or  businesses.  "^^ 


2iThe  Act  of  February  25.  1944,  Title  I,  Sec.  128(b),  58  Stat. 
48,  cited  to  text,  amended  this  section  by  striking  out  ''gross 
income  or  deductions"  and  inserting  in  lieu  thereof  ''gross  in- 
come, deductions,  credits,  or  allowances." 
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We,  therefore,  briefly  consider  the  application  of  this  sec- 
tion to  the  present  case. 

At  the  opening  of  the  hearing  in  the  present  case  the 
trial  counsel  for  the  Commissioner  said  (R.  28) : 

"The  determination  in  this  case  is  not  predicated 
upon  Section  45  of  the  Internal  Revenue  Code,  which 
relates  to  the  election  as  between  one  taxable  entity 
and  another,  and  certain  items  of  income  and  certain 
items  of  deduction  in  order  to  determine  the  true 
income.  The  determination  here  is  that  the  alleged 
partnership  is  without  substance  and  should  be  dis- 
regarded, and  therefore  there  is  no  taxable  entity 
for  the  purpose  of  recognition,  or  the  application  of 
the  provisions  of  Section  45. ' ' 

Counsel  immediately  added  (R.  28),  "However,  I  did  not 
mean  to  undertake,  if  I  could,  to  waive  any  provision  of 
Section  45  or  any  other  section  of  the  Code  *  *  *." 

Similarly,  the  Tax  Court  did  not  invoke  Section  45  in 
reaching   its   determination    (R.   284) ;   as   previously   in- 
dicated, it  cited  Section  45,  for  the  purpose  of  excluding 
I  that  section,  and  cited  no  other  statutory  provision. 
The  Commissioner's  trial  counsel  at  the  hearing,  in  the 
language  quoted  above,  correctly  pointed  out  that  Section 
45  subsumes  the  existence  of  two  or  more  separate  entities, 
j  recognized  as  such  in  administering  the  revenue  laws.  See 
;  Ross  V.  Commissioner,  129  F.2d  at  p.  313;  Seminole  Flavor 
'  Co.,  4  T.C.  at  pp.  1231-1232;"  and  Miles-Conley  Co.,  10  T.C. 
at    pp.    761-762.     On    the    contrary,    the    Commissioner's 
I  theory  in  the  present  case,  as  approved  by  the  Tax  Court, 
is  that  the  partnership  does  not  exist  and  is  to  be  wholly 
disregarded  for  tax  purposes. 


44 
For  these  reasons  and  others,  which  it  is  unnecessary  to 
discuss,  Section  45  is  not  further  argued  in  this  case. 

C.     APPLICATION  OF  THE  LAW  TO  THE  FACTS. 

The  issue  in  this  case  is  a  simple  one — whether  A  is  to 
be  taxed  on  B's  income.  The  corporation  and  the  partner- 
ship here  involved  were  separate  and  distinct  entities, 
each  having  a  genuine  and  real  existence.  The  income  of 
the  business  was  produced  by  the  partnership,  it  belonged 
to  the  partnership,  and  it  was  not  factually  or  legally  in- 
come of  the  corporation. 

This  is  not  a  case  like  Gregory  v.  Helvering,  supra, 
where  a  new  entity  was  brought  into  transitory  existence 
for  the  sole  purpose  of  creating  an  appearance  differing 
from  reality — a  mere  sham  and  fraud,  disappearing  as 
soon  as  its  object  of  concealment  and  deception  was  served. 
The  partnership  here  actually  purchased  and  took  over 
the  business,  actually  conducted  it  and  is  still  conducting 
it. 

Nor  is  this  a  case  like  Lucas  v.  Earl,  supra,  where  a  tax- 
payer attempted  to  assign  or  attribute  income  to  someone 
other  than  the  real  producer  thereof.  The  income  here  was 
produced  by  the  partnership — by  the  exertions  of  its  mem- 
bers and  the  use  of  its  property. 

This  case  involves  a  very  common  type  of  transaction 
— the  conversion  of  a  business  from  the  corporate  method 
to  the  partnership  method  of  operation.  Hundreds  of  cor- 
porations are  converted  into  partnerships  every  year. 
Other  hundreds  of  partnerships  are  converted  into  corpo- 
rations. No  one  has  ever  supposed  that  such  transactions 
were  to  be  disregarded  for  tax  purposes. 
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The  present  case  differs  in  no  material  respect  from  a 
host  of  such  every  day  conversions.  If  the  corporation 
here  had  been  completely  liquidated  and  dissolved,  cer- 
tainly no  one  could  have  been  taxed  except  the  partners. 
If  the  corporation  had  transferred  all  its  assets  to  the 
partnership,  but  had  remained  in  existence  as  an  empty 
shell,  the  same  answer  would  surely  follow.  If  the  corpo- 
ration transferred  all  assets  except  real  estate,  and  con- 
tinued to  exist  only  for  the  purpose  of  holding  that  real 
estate,  what  possible  reason  is  there  for  a  different  an- 
swer? It  would  be  a  strange  rule  of  law  that  would  require 
taxpayers,  in  converting  a  business  from  corporate  to 
partnership  operation  or  vice  versa,  to  transfer  all  assets 
to  the  new  entity  and  retain  none  in  the  old.  There  is  no 
such  rule,  and  there  is  no  decision,  basing  tax  consequences 
on  any  such  arbitrary  and  senseless  distinction. 

What,  then,  led  the  Tax  Court  judge  to  decide  the  case 
as  he  did!  In  analyzing  his  opinion,  we  find  that  he  ajj- 
pears  to  have  been  influenced  chiefly  by  two  factors :  first, 
that  the  business  conducted  by  the  partnership  was  in 
many  respects  similar  to  the  business  conducted  by  the 
corporation  (R.  278-282),  and,  second,  that  the  income  of 
the  partnership  was  distributable  differently  from  the  in- 
come of  the  corporation  (R.  283-284).  Let  us  consider 
each  of  these  factors. 

First,  as  to  the  similaritj^  between  the  business  as  con- 
ducted by  the  corporation  and  as  conducted  by  the  part- 
nership. As  the  judge  points  out  in  his  opinion,  in  general 
the  business  was  conducted  with  the  same  assets  and  by 
the  same  people  after  it  was  transferred  to  the  partner- 
ship as  before.    The  business  was  also  conducted  under 
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the  former  name  of  the  corporation.  This  is  the  normal 
state  of  affairs  when  a  business  is  changed  from  corporate 
to  partnership  operation  or  vice  versa.  No  court  has  ever 
held  before  that  such  similarity  before  and  after  the  con- 
version should  result  in  disregarding  the  conversion  for 
tax  purposes. 

In  actual  fact,  the  differences  between  the  corporation 
and  the  partnership  here  were  greater  than  in  the  normal 
case.  There  was  the  usual  difference  that  the  stockholders, 
whose  liability  had  been  limited,  assumed  the  unlimited 
liability  of  partners.  But  there  was  also  the  difference 
that  $8,000  of  additional  capital  was  contributed,  being 
the  approximate  amount  of  the  average  borrowing  require- 
ments. There  was  the  difference  that  the  wives,  who  had 
previously  performed  no  services,  began  to  perform  some 
services,  however  "negligible."  There  was  the  difference 
that  Mrs.  Rogers,  who  had  no  interest  in  the  corporation, 
became  a  partner,  entitled  to  one-fourth  of  the  profits  if 
the  business  was  successful,  but  also  subjecting  her  per- 
sonal holdings  to  unlimited  liability  for  losses  if  it  was 
not.  There  was  the  difference  that  Mr.  Scharpf,  who  pre- 
viously had  a  minor  interest  in  the  profits,  now  had  a 
substantial  interest,  which  was  one  of  the  things  he 
wanted  when  he  began  to  urge  the  formation  of  the  part- 
nershij).  And  there  was  the  difference  that  Mr.  Scharpf 
now  had  the  means  of  getting  his  investment  out  when- 
ever he  wished,  which  was  the  other  thing  he  wanted. 

If  differences  were  necessary  between  the  corporate 
operation  and  the  partnership,  there  were  plenty  of  dif- 
ferences. But  no  differences  were  necessary.  We  could 
stand  flatly  on  the  proposition  that  partners  may  incorpo- 
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rate  their  business,  and  the  stockholders  of  a  corporation 
may  convert  its  business  to  a  partnership  operation,  with- 
out any  difference  other  than  those  inherent  in  the  two 
different  forms  of  business  organization. 

Second,  the  judge  stressed  the  fact  that  the  income  of 
tlie  partnership  was  distributable  in  a  different  manner 
than  the  income  of  the  corporation.  The  judge  thought 
this  was  a  "bad"  factor,  which  seems  inconsistent  with 
his  other  theory  that  there  should  have  been  more  differ- 
ence between  the  corporation  and  the  partnership.  Here 
was  a  very  important  difference :  there  was  one  partner 
who  had  not  been  a  stockholder,  and  the  •  proportionate 
interest  of  every  partner  was  different  from  his  propor- 
tionate interest  as  a  stockholder.  Ordinarily  a  court  would 
regard  such  differences  as  making  it  difficult  if  not  impos- 
sible to  ignore  the  separate  entities  of  the  corporation  and 
the  partnership.  But  the  judge  below  actually  assigned 
it  as  a  reason,  and  probably  his  most  important  reason, 
for  ignoring  the  separate  entity  of  the  partnership. 

Why  did  the  judge  below  draw  this  unusual  conclusion? 
It  was  evidently  because  he  Avas  mistakenly  thinking  of 
this  case  as  a  family  partnership  case. 

Prior  to  the  Supreme  Court's  recent  decision  in  Com- 
missioner  v.  Cidhertson,  337  U.S.  737,  the  courts  had  gone 
to  great  lengths  in  denying  tax  recognition  to  family  part- 
nerships, i.e.,  in  taxing  the  income  of  such  partnerships 
entirely  to  tlie  husbands  if  the  wives  contributed  no 
significant  capital  or  services.  The  language  which  the 
courts  used  in  these  cases  was  similar  to  that  used  by  the 
judge  below  throughout  his  opinion:  no  change  in  the 
manner   of   conducting  the  business,   no  new  capital,   no 
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ser\dces  or  "negligible"  services  rendered  by  the  wives, 
reallocation  of  income  within  family  groups,  and  so  on. 

Since  the  judge  below  rendered  his  decision,  the  Su- 
preme Court  in  the  Culhertson  case  has  caused  a  shift  in 
emphasis,  and  has  said  that  family  partnerships  are  to  be 
recognized  for  tax  purpose  if  the  parties  had  a  bona  fide 
intent  to  form  a  partnership.  But  that  is  not  the  point 
here.  This  is  not  a  family  partnership  case.  The  issue 
here  is  not  whether  the  partnership  income  is  to  be  taxed 
entirely  to  the  husbands  or  taxed  partly  to  the  wives;  it 
is  whether  it  is  to  be  taxed  to  the  corporation. 

The  judge  below  decided  this  case  on  the  rationale  of 
old  family  partnership  decisions  which  are  no  longer  the 
law.  But  when  they  were  the  law,  the  issue  with  which 
they  were  concerned  was  an  issue  foreign  to  this  case.  The 
husbands  and  wives  are  not  parties  to  this  case,  and  it 
does  not  matter  here  which  of  them  are  taxable  on  the 
income.  The  only  issue  in  this  case  is  whether  the  income 
is  taxable  to  the  corporation. 

Except  for  his  references  to  reallocation  of  income 
among  family  groups,  the  judge  below  made  no  comment 
as  to  any  tax  sa^dng  motive,  and  could  have  made  none 
consistently  with  the  record.  The  uncontradicted  evidence 
is  to  the  etfect  that  tax  sa^dng  played  no  part  in  the  forma- 
tion of  the  partnership,  that  its  formation  had  been  dis- 
cussed long  before  the  adoption  of  the  excess  profits  tax 
law  and  at  a  time  when  the  earnings  of  the  business  were 
such  as  not  to  make  a  tax  saving  likely,  and  that  it  was 
the  result  of  Mr.  Scharpf's  desire  for  a  change  in  his 
status. 
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But  if  tax  saving  had  been  one  of  the  motives,  that 
would  be  immaterial  where,  as  here,  there  was  a  genuine 
and  unequivocal  transfer  of  the  business  to  the  partner- 
ship. That  is  made  clear  bj^  many  decisions  of  this  and 
other  courts,  climaxed  by  Mr.  Justice  Black's  recent  ex- 
pressions in  the  Cumberland  case,  supra. 

The  single  judge  made  no  finding  of  ultimate  fact  ad- 
verse to  petitioner  but  in  his  opinion  sought  to  characterize 
and  comment  upon  certain  segments  of  the  uncontradicted 
evidence.  In  this  connection,  the  single  judge  commented 
that  petitioner's  business,  as  conducted  prior  to  1941, 
"was  unitary  in  character"  (R.  282).  This  observation 
was  made  in  an  effort  to  distinguish  the  Miles-Conley 
Co.,  Buffalo  Meter  Co.  and  Seminole  Flavor  Co.  cases, 
supra.  Apparently,  the  judge  was  here  taking  the  view 
that,  as  a  matter  of  law,  "unitary"  business  cannot  be 
divided  between  a  corporation  and  a  partnership,  and  that 
the  lumber  and  building  supply  business  is  such  a  unitary 
business.  But  there  is  no  such  proposition  of  law,  and 
the  Broadway  Strand  Theatre  Co.  case,  supra,  cited  by 
the  court,  does  not,  as  we  have  seen,  so  hold.^^  Moreover, 
as  a  matter  of  fact,  the  present  business  was  not  divided 
between  petitioner  and  the  partnership,  but  was  wholly 

--In  addition  to  the  divisions  of  the  businesses  involved  in  the 
eases  cited,  supra,  pp.  37-39,  reference  may  be  made  to  Fair 
Price  Stations,  Inc.,  5  T.C.M.  401,  decided  May  23,  1946  (corpo- 
ration retained  gasoline  distribution  franchise,  partnership  oper- 
ated retail  gas  station)  ;  Barq's  Bottling  Company,  5  T.C.M.  505, 
decided  June  21,  1946  (corporation  continued  to  manufacture 
products,  partnership  sold  them)  ;  and  Standard  Fruit  Products 
Co.,  8  T.C.M.  733.  decided  August  22,  1949  (regular  merchandise 
manufactured  by  corporation,  inferior  merchandise  by  partner- 
ship). 
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transferred  to  the  partnership,  and  any  finding  to  the 
contrarj?^,  if  made,  would  be  clearly  erroneous. 

We  have  here,  then,  the  case  of  a  bona  fide  transfer  of  a 
business  out  of  the  corporation's  hands,  with  the  income 
in  question  earned  through  the  indiAddual  efforts  of  the 
partners  and  their  employees  and  the  credit  and  property 
of  the  partnership.  The  Tax  Court  made  no  ultimate  find- 
ings of  fact  to  the  contrary,  and  any  such  finding  or  find- 
ings, if  made,  would  have  been  clearly  erroneous.  In- 
stead, the  Tax  Court  applied  to  the  uncontradicted  facts 
an  erroneous  legal  yardstick,  the  measure  of  which  even 
its  own  opinion  does  not  fully  disclose.  To  what  course 
the  Tax  Court  would  have  been  driven  had  jDetitioner  dis- 
solved in  1941,  or  what  legal  standard  it  believes  should 
have  been  satisfied,  the  opinion  leaves  largely  to  conjec- 
ture. 

Concluding  our  discussion  of  this  topic,  the  present  case 
is  not  one  in  which  there  was  any  sham  or  unreal  trans- 
action, or  any  transitory  creation  of  a  fictitious  entity. 
It  is  not  a  case  in  which  income  earned  by  one  entity  has 
been  returned  as  that  of  another.  It  is  not  a  family  part- 
nership case.  It  is  simply  a  case  in  which  a  business  has 
been  converted  from  a  corporate  to  a  partnership  method 
of  operation,  with  such  incidental  changes  in  the  rights 
of  the  parties  as  they  desired  or  the  law  implied.  There 
is  no  reason  why  this  conversion  should  not  be  given  the 
same  recognition  for  tax  purposes  as  has  been  accorded 
without  question  to  hundreds  of  similar  conversions  that 
take  place  every  year. 
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II. 

The  Tax  Court  Erred  in  Failing  to  Include,  When  Computing  Peti- 
tioner's Excess  Profits  Credit  for  1943  and  1944,  the  Invested 
Capital  and  Accumulated  Earnings  and  Profits  of  the  Partner- 
ship as  of  the  Beginning  of  Each  of  These  Taxable  Years. 

As  previously  mentioned,  the  Court  will  not  reach  this 
point  unless  it  holds  for  the  Commissioner  on  Point  I. 
In  that  event,  however,  the  Court  will  then  need  to  con- 
sider the  method  approved  by  the  Tax  Court  in  computing 
the  excess  profits  credits  to  which  petitioner  would  be  en- 
titled for  the  years  1943  and  1944.  Our  position  is  that 
the  Tax  Court  compounded  its  first  error  by  attributing 
the  earnings  of  the  partnership  to  petitioner  but  denying 
it  the  credits  against  such  income  to  which  it  would  be 
entitled  if  such  earnings  belonged  to  it. 

A.     THE  ERROR  IN  COMPUTING  THE  CREDITS. 

As  a  consequence  of  a  determination  that  the  part- 
nership's earnings  were  to  be  attributed  to  petitioner,  the 
latter  would  become  liable  for  the  w^artime  excess  profits 
tax  imposed  during  the  years  in  question  by  Section  710, 
Internal  Revenue  Code.  This  section  imposed  a  very  high 
tax  upon  the  "adjusted  excess-profits  net  income"  of  cor- 
porations, amounting,  in  petitioner's  case,  to  about  90% 
of  such  income  for  the  years  1943  and  1944. 

The  scheme  of  Section  710  and  the  succeeding  sections 
was  to  compute  the  amount  of  income  subject  to  the  ex- 
cess profits  tax  by  subtracting  from  the  total  net  income 
the  amount  of  earnings  Congress  deemed  to  be  a  tax- 
payer's normal  and  fair  return.  This  deductible  amount, 
called  the   excess  profits  credit,  was  to  be  computed  in 
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one  of  two  ways,  whichever  resulted  in  the  lesser  tax.  Sec- 
tion 712.  The  first,  not  here  involved,  permitted  deduc- 
tion of  an  amount  equal  to  the  corporation's  average  net 
income  for  the  taxable  years  1936  to  1939,  inclusive.  Sec- 
tion 713.  The  second,  employed  here,  permitted  the  deduc- 
tion of  an  amount  equal,  so  far  as  this  case  is  concerned, 
to  8%  of  the  corporation's  invested  capital  for  the  tax- 
able year.  Sections  714-720.  An  includible  element  of  the 
"invested  capitaV  was  the  accumulated  earnings  and 
profits  as  of  the  beginning  of  the  taxable  year.  Section 
718(a)  (4).2« 

It  will  therefore  be  seen  that,  in  im230sing  this  severe 
tax,  the  Congress  took  pains  to  provide  appropriate 
credits.  Manifestly,  the  burden  of  this  tax  is  magnified 
out  of  proportion  to  the  Congressional  scheme  if  full  effect 
is  not  given  to  the  credit  provisions. 

The  Tax  Court's  decision  (R.  325-326)  established  de- 
ficiencies against  petitioner  in  the  exact  amounts  asserted 
by  the  Commissioner  in  his  deficiency  notice  of  October 
3,  1947,  excepting  only  the  matter  of  penalties  (R.  12). 
This  means  that  reference  to  the  deficiency  notice  will 
clarify  the  manner  in  which  the  excess  profits  credits  were 
computed  for  the  purpose  of  the  Tax  Court's  decision. 

The  Commissioner  proceeded,  first,  by  attributing  to 
petitioner  the  income  of  the  partnership,  in  the  amounts 
of  $42,086.52  for  1943   and  $66,002.66  for  1944   (R.   14). 


-^The  foregoing-  summary  of  the  excess  profits  tax  provisions 
accords  with  the  Court's  summarv  in  Commissioner  v.  South 
Texas  Co.,  333  U.S.  496.  497. 

In  John  Brenner  Company  v.  Commissioner,  decided  January 
25.  1950,  this  Court  has  recently  considered  the  inclusion  of  accu- 
mulated earnings  and  profits  in  computing  invested  capital. 


53 
These  amounts,  it  will  be  noted,  were  not  the  gross  earn- 
ings of  the  partnership  but  its  net  earnings,  before  the 
'* salaries"  of  the  partners  but  after  the  salaries  and  wages 
of  its  employees,  the  cost  of  goods  sold  and  other  appro- 
priate deductions  (R.  31,  Pet.  Exh.  5).  The  Commissioner 
then  deducted  from  the  amount  so  transferred  to  peti- 
tioner $13,200  for  each  year,  representing  the  salaries  of 
Rogers  and  Scharpf,  as  well  as,  for  1944,  a  further  minor 
item  (R.  14).  It  will  be  seen  that  the  resulting  amounts  of 
$28,886.52  for  1943  and  $52,302.35  for  1944  (R.  14)  were 
then  carried  into  the  computation  of  petitioner's  excess 
profits  net  income  for  each  year  (1943 — R.  15,  17;  1944 — 
R.  18,  19).  So  far,  the  computation  proceeds  logically  to 
follow  the  Commissioner's  theory,  as  approved  by  the 
Tax  Court.  At  the  same  time,  however,  in  computing  the 
excess  profits  credits  this  logic  is  abandoned.  For  1943 
the  excess  profits  credit  was  computed  with  reference  only 
to  the  par  value  of  petitioner's  stock  and  two  minor  items 
derived  from  petitioner's  balance  sheet  (R.  17).  And  for 
1944  the  credit  was  based  solely  upon  the  par  value  of 
petitioner's  stock  (R.  19).  The  Commissioner,  and  the 
Tax  Court,  entirely  disregarded  any  portion  of  the  part- 
nership's invested  capital  and  accumulated  earnings  and 
profits,  although  it  was  these,  together  with  the  work  of 
the  partners  and  their  employees,  which  had  generated 
the  very  income  upon  which  the  excess  profits  tax  was  com- 
puted. 

Petitioner  filed  in  the  Tax  Court,  prior  to  the  entry  of 
decision,  its  own  computation  of  the  taxes  due  under  the 
court's  opinion  (R.  291-307),  A  reference  to  this  computa- 
tion  further   demonstrates   the   error  in  the   decision  as 


entered.  Petitioner's  computation  of  the  credits  for  the 
two  years  is  obtained  by  including,  among  other  items, 
$8,000  for  each  year,  representing  the  initial  investment 
in  the  partnership,  and  $23,356.62  for  1943  and  $52,100.27 
for  1944  (R.  302).  The  two  amounts  last  mentioned  are 
obtained  by  consolidating  the  balance  sheets  of  petitioner 
and  the  partnership,  and  including  within  the  invested 
capital  of  the  consolidated  entities  the  net  earnings  of 
the  partnership,  except  the  salaries  paid  to  Rogers  and 
Scharpf  (R.  301).  The  amounts  represent,  respectively, 
the  accumulated  earnings  and  profits  at  the  beginning  of 
each  of  the  taxable  years.  The  respective  computations 
result  in  a  substantial  difference  in  taxes  (compare  R. 
326  with  R.  293). 

We  submit  that  the  Commissioner's  computation,  as  ap- 
proved and  entered  by  the  Tax  Court,  is  oppressively  un- 
fair and  is  wholly  without  statutory  warrant.  Section  710 
commences  by  imposing  the  tax  upon  the  ''adjusted  excess- 
profits  net  income  *  *  *  of  every  corporation, ' '  with  excep- 
tions immaterial  here.  The  Commissioner's  theory  in  the 
present  case,  as  approved  by  the  Tax  Court,  appears  to 
be  that  petitioner  and  the  partnership  are  to  be  treated 
as  a  single  taxable  entity.  Therefore,  in  imposing  the  tax, 
the  Commissioner  and  the  Tax  Court  read  "every  corpo- 
ration" to  mean  every  ''taxable  entity."  The  same  logic 
requires  them  to  give  "corporation"  and  "corporations," 
as  they  appear  in  Section  712(a),  relating  to  the  excess 
profits  tax  credit,  exactly  the  same  meaning. 

It  would  appear  that  the  Commissioner's  position  has 
not  been  consistent  on  this  basic  question.  R.  0.  H.  Hill, 
Inc.,  supra,  was,  as  we  have  seen,  a  flagrant  case  where  the 
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partnership  was  rightfully  disregarded.  In  that  case, 
however,  for  the  purpose  of  computing  the  corporation's 
income,  declared  value  excess  profits  and  excess  profits 
taxes,  the  Commissioner  had  refused  to  allow  as  deduc- 
tions additional  compensation  paid,  purportedly  by  the 
partnership,  to  various  employees  of  the  corporation  whose 
services  had  largely  contributed  to  the  production  of  the 
income.  The  Commissioner  argued  that  this  compensation 
was  not  deductible  as  an  expense  because  the  recipients 
of  the  payments  were  not  employees  of  the  partnership. 
The  Tax  Court  answered  this  argument  as  follows  (9  T.C. 
at  pp.  158-159) : 

''We  think  this  argument  is  inconsistent  with  re-' 
spondent's  position  that  the  partnership  should  be 
disregarded.  We  have  held  that  the  partnership  was 
really  the  petitioner  and  that  its  income  was  that  of 
the  petitioner.  It  necessarily  follows  that  its  disburse- 
ments were  those  of  the  petitioner  and  these  pay- 
ments of  additional  compensation  to  employees,  which 
are  indicated  by  the  record  to  be  reasonable  in 
amount,  should  be  allowed  as  deductions  to  peti- 
tioner. ' ' 

We  submit,  therefore,  that  the  Tax  Court  erred  in  ex- 
cluding from  the  computation  of  the  excess  profits  credit 
the  invested  capital  and  accumulated  earnings  and  profits 
of  the  partnership.  Other  errors  in  the  computation  as 
entered  we  do  not  detail.  In  fact.  Commissioner's  counsel, 
although  afforded  the  opportunity,  made  no  detailed  an- 
alysis or  criticism  of  petitioner's  contrary  computation 
(R.  314-324).  Decision  should  have  been  entered  in  ac- 
cordance with  petitioner's  computation   (R  293). 


B.     PETITIONER  DID  NOT  WAIVE  A  CORRECT  COMPUTATION  OF  ITS  TAXES. 

The  Tax  Court  refused  to  decide  the  foregoing  questions 
involved  in  a  correct  computation  of  the  deficiencies  re- 
sulting from  its  liolding  that  the  partnership  income  was 
to  be  attributed  to  petitioner.  Without  marshalling  the 
pertinent  facts  or  citing  any  authority,  the  single  judge 
did  enigmatically  comment  (K.  326) : 

''We  are  not  impressed  by  the  argument  that  profits 
credited  to  the  individuals  who  were  petitioner's 
stockholders  have  the  character  of  accumulated  earn- 
ings of  the  corporation  under  a  holding  denying  recog- 
nition to  the  partnership." 

However,  the  Court  immediately  proceeded  (R.  326) : 
*'But  as  no  issue  was  raised  in  the  pleadings  as  to 
the  computation  of  taxes  under  respondent's  deter- 
mination that  the  partnership  should  not  be  recog- 
nized, none  may  be  now  raised  and  decided  under 
Rule  50  [Rules  of  Practice  before  the  Tax  Court  of 
the  United  States]." 

The  pertinent  procedural  facts  in  this  connection  are 
as  follows:  Following  ser\dce  of  the  deficiency  notice  of 
October  3,  1947  (R.  10-19),  petitioner  filed  its  petition  in 
the  Tax  Court,  alleging  facts  upon  which  it  relied  (R. 
7-9)  and  including  in  its  assignment  of  errors  the  allega- 
tion that  the  ''Commissioner  erred  in  computing  excess 
profits  taxes  on  the  net  income  of  petitioner  for  the  years 
1943  and  1944  *  *  *  in  the  amounts  set  out  in  Exhibit  A 
[the  deficiency  notice],  or  in  any  other  amounts"  (R.  6, 
para.  4(f)).  Following  a  denial  of  the  allegation  last  men- 
tioned, in  the  Commissioner's  answer  (R.  20,  para.  4), 
the  parties  at  the  hearing  developed  pertinent  facts  cov- 
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ering  the  initial  investment  in  the  partnership  and  its  ac- 
cumulated earnings  and  profits,  Commissioner's  counsel 
cross-examining  at  length  on  certain  of  these  matters 
{supra,  pp.  13-14;  note  particularly  E.  31,  118-120,  152- 
155,  Pet.  Exh.  6). 

Thereafter,  the  court  entered  its  findings  of  fact  and 
opinion,  holding  that  for  tax  purposes  the  partnership 
was  to  be  disregarded,  and  concluded  its  opinion  with  the 
statement  (R.  284) : 

''Decision  will  be  entered  under  Rule  50." 

Following  denial  of  petitioner's  motion  for  review  and 
reconsideration  by  the  full  court  (R.  4),  the  parties  filed 
their  respective  computations  of  the  deficiencies  estab- 
lished by  the  court's  holding  (Commissioner's  computa- 
tion—R.  286-290;  petitioner's  computation— R.  291-313).  A 
hearing  on  the  computation  was  then  held  by  the  single 
judge  (R.  314-324).  Without  independently  considering  the 
correct  computation  of  the  deficiencies,  his  decision  fol- 
lowed, entering  the  deficiencies  set  out  in  the  original  de- 
ficiency notice,  as  recomputed  by  the  Commissioner  Avith 
the  elimination  of  the  penalties  (R.  12,  287,  326).  The  rea- 
sons given  for  this  extraordinary  disposition  of  the  matter 
were  those  set  out  at  the  beginning  of  this  discussion, 
supra,  p.  56. 

Clearly,  the  petitioner  was  entitled  to  a  hearing  on  the 
correct  computation  of  its  taxes.  This  w^as  a  right  of 
which  neither  statute  nor  rule  could  deprive  it.  If  the 
Commissioner  now  attempts  to  support  the  action  of  the 
Tax  Court,  it  must  be  on  the  ground  that  in  some  fashion 
petitioner  waived  or  abandoned  its  right  to  such  a  com- 
putation.   Such  a  waiver  or  abandonment  is  certainly  not 
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to  be  presumed;  we  submit  that  the  above  review  of  the 
procedural   facts   affirmatively  shows   that  there  was  no 
such  waiver  or  abandonment. 

Rule  50  of  the  Tax  Court's  Rules  did  not  put  petitioner 
on  notice  of  any  action  which  it  should  have  taken  other 
than  the  course  followed.^*   The  gist  of  Rule  50,  for  pres- 


-^"RuLE  50. — Computations  hy  Parties  for  Entry  of  Decision 
"Where  the  Court  has  promulgated  or  entered  its  opinion  de- 
termining the  issues  in  a  proceeding,  it  may  withhold  entry  of 
its  decision  for  the  purpose  of  permitting  the  parties  to  submit 
computations  pursuant  to  the  Court's  determination  of  the  issues, 
showing  the  correct  amount  of  the  deficiency  or  overpayment  to 
be  entered  as  the  decision.  If  the  parties  are  in  agreement  as 
to  the  amount  of  the  deficiency  or  overpayment  to  be  entered 
as  the  decision  pursuant  to  the  report  of  the  Court,  they  or 
either  of  them  shall  file  promptly  with  the  Court  an  original  and 
two  copies  of  a  computation  showing  the  amount  of  the  defi- 
ciency or  overpayment  and  that  there  is  no  disagreement  that 
the  figures  shown  are  in  accordance  with  the  report  of  the  Court. 
The  Court  will  then  enter  its  decision.  If,  however,  the  parties 
are  not  in  agreement  as  to  the  amount  of  the  deficiency  or  over- 
payment to  be  entered  as  the  decision,  in  accordance  with  the 
report  of  the  Court,  either  of  them  may  file  with  the  Court  a 
computation  of  the  deficiency  or  overpayment  believed  by  him 
to  be  in  accordance  with  the  report  of  the  Court.  The  clerk  will 
serve  a  copy  thereof  upon  the  opposite  party,  will  place  the 
matter  upon  a  motion  calendar  for  argument  in  due  course,  and 
will  serve  notice  of  the  argument  upon  both  parties.  If  the 
opposite  party  fails  to  file  objection,  accompanied  by  an  alterna- 
tive computation,  at  least  five  days  prior  to  the  date  of  such 
argument,  or  any  continuance  thereof,  the  Court  may  enter 
decision  in  accordance  with  the  computation  already  submitted. 
If  in  accordance  with  this  Rule  computations  are  submitted  by 
the  parties  which  differ  as  to  the  amount  to  be  entered  as  the 
decision  of  the  Court,  the  parties  will  be  afforded  an  opportunity 
to  be  heard  in  argument  thereon  on  the  date  fixed,  and  the  Court 
will  determine  the  correct  deficiency  or  overpayment  and  enter 
its  decision. 

"Any  argument  under  this  Rule  will  be  confined  strictly  to 
the  consideration  of  the  correct  computation  of  the  deficiency  or 
overpayment  resulting  from  the  report  already  made,  and  no 
argument  will  be  heard  upon  or  consideration  given  to  the  issues 
or  matters  already  disposed  of  by  such  report  or  of  any  new 
issues.  This  Rule  is  not  to  be  regarded  as  affording  an  oppor- 
tunity for  rehearing  or  reconsideration." 
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ent  purposes,  is  that  the  Tax  Court  when  it  enters  its 
opinion  ''may,"  in  an  appropriate  case,  withhold  entry 
of  decision  for  the  purpose  of  permitting  the  parties  to 
submit  computations  showing  the  correct  amount  of  the 
deficiency  or  overpayment  resulting  from  the  court's 
holding.  If  these  computations  differ,  the  parties  are 
afforded  an  opportunity  to  be  heard  in  argument  thereon 
before  the  court.  The  scope  of  the  hearing  on  the  com- 
putation is  implicit  in  the  Rule  and  is  expressly  stated  in 
its  second  paragraph.  Argument  under  the  Rule  is  to  be 
strictly  confined  to  the  consideration  of  the  ''correct  com- 
putation *  *  *  resulting  from  the  report  already  made"; 
such  argument  is  not  to  deal  with  issues  or  matters  al- 
ready disposed  of  or  of  any  new  issues,  and  does  not 
afford  an  opportunity  for  rehearing  or  reconsideration. 

In  the  present  instance,  petitioner,  of  course,  did  not 
seek  at  the  hearing  on  the  computation  (R.  314-324)  a 
rehearing  or  reconsideration  of  matters  already  disposed 
of,  or  the  consideration  of  any  matter  not  directly  relat- 
ing to  a  correct  computation  under  the  court's  prior  hold- 
ing. 

Nor,  we  submit,  can  the  Commissioner  point  to  any 
settled  practice  or  line  of  decisions  which  would  justify 
the  action  of  the  Tax  Court  in  the  present  case.  This  is 
not  a  case  where  petitioner  had  waived  or  abandoned  any 
element  of  a  correct  computation;  the  naked  question  is 
presented  as  to  the  affirmative  action  Avhich  a  taxpayer 

At  the  time  the  petition  was  filed  in  the  instant  proceeding, 
"a  motion"  in  the  fifth  sentence  of  the  first  paragraph,  as 
quoted  above,  read  "the  hearing."  Effective  December  15,  1948, 
Rule  50  was  amended  to  its  present  form.  For  present  purposes 
this  change  is  immaterial. 
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must  take  to  secure  such  a  computation.  Just  a  few 
months  before  the  petition  was  filed  in  the  instant  pro- 
ceeding, the  Tax  Court  entered  a  decision  involving,  as 
it  happened,  excess  profits  taxes  under  Rule  50,  which 
seems  quite  inconsistent  with  its  action  here.  Hardinge 
Company,  Inc.,  6  T.C.M.  650,  decided  June  13,  1947.  That 
case  presented  the  question  as  to  whether,  under  Rule  50, 
the  court  could  take  into  account  an  overpayment  of  in- 
come taxes  which,  if  sustained,  would  wipe  out  a  deficiency 
in  excess  profits  taxes.  In  its  petition  to  the  court  the 
taxpayer  had  alleged  all  pertinent  facts  but  had  not  as- 
signed as  error  the  Commissioner's  failure  to  allow  a 
credit  for  or  refund  of  the  overpayment.  The  petition  ap- 
parently did  ask  for  a  decision  under  Rule  50.  Holding 
for  the  taxpayer  and  taking  the  overpayment  into  account, 
the  court  said  in  part  (p.  651) : 

''The  point  upon  which  the  fact  of  overpayment  de- 
pends is  not  the  claim  therefor  in  a  petition  timely 
filed  but  the  facts  set  forth  in  such  petition  which  if 
proved  establish  overpayment  *  *  *.  Petitioner  did 
not  state  specifically  in  its  petition  that  it  claimed 
an  overpayment  but  it  asked  for  decision  under  Rule 
50.  That  means  that  petitioner  claimed  whatever  a 
computation  in  accordance  with  the  established  facts 
of  the  case  showed  it  entitled  to  receive. ' ' 

The  petition  in  the  present  case  is  more  explicit  than 
apparently  was  the  petition  in  the  Hardinge  case.  The 
instant  petition  did  not  mention  Rule  50,  but  the  Tax 
Court  itself  invoked  this  rule  in  its  opinion  entered  March 
23,  1949  (R.  284).  This  was  the  obviously  correct  action 
on  the  part  of  the  court,  but  it  also  tended  to  assure  peti- 


61 
tioner  that  the  deficiencies  asserted  against  it  would  re- 
ceive a  full  and  fair  review  and  that  no  immediate  action 
by  petitioner  in  the  form  of  a  motion  to  reopen  the  prior 
hearing  or  to  amend  its  petition  was  necessary  in  order 
to  obtain  such  a  review. 

We  submit,  therefore,  that  petitioner  remains  entitled, 
under  the  Tax  Court's  holding  attributing  the  income  of 
the  partnership  to  petitioner,  to  a  correct  computation  of 
the  deficiencies  in  its  taxes. 

III. 
The  Scope  of  Review  in  Tax  Courf  Cases. 

By  virtue  of  the  1948  amendment  to  Section  1141(a)  of 
the  Internal  Revenue  Code,^^  Tax  Court  decisions  are  now 
to  be  review^ed  "in  the  same  manner  and  to  the  same  ex- 
tent as  decisions  of  the  district  courts  in  civil  actions 
tried  without  a  jury."  This  means  that  all  issues  of  law 
are  open  for  review  and  that,  under  Rule  52(a),  Federal 
Rules  of  Civil  Procedure,  findings  of  fact  are  to  be  re- 
viewed by  application  of  the  "clearly  erroneous"  test. 
See  Grace  Bros.  v.  Commissioner,  173  F.2d  170,  173-174 
(9th  Cir.).  The  review  under  the  "clearly  erroneous"  test 
is  to  be  contrasted  with  the  narrower  scope  of  review  un- 
der the  . ' '  substantial  evidence ' '  test,  which  is  applicable 
to  jury  verdicts  and  the  findings  of  certain  administrative 
agencies  {Labor  Board  v.  Columbian  Co.,  306  U.S.  292, 
300).  Contrasting  the  '' clearly  erroneous"  test  with  the 
latter  test,  the  Supreme  Court  has  observed  that  in  the 

-■^'Section  1141(a),  Internal  Revenue  Code,  53  Stat.  164,  as 
amended  by  Section  36  of  the  Act  of  June  25,  1948,  26  U.S.C, 
iSupp.  II,  See.  1141(a). 
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latter  case,  **the  review  is  much  more  restricted.''  Dis- 
trict of  Columbia  v.  Pace,  320  U.S.  698,  702.2« 

'^A  finding  is  'clearly  erroneous'  when  although  there  is 
evidence  to  support  it,  the  reviewing  court  on  the  entire 
evidence  is  left  with  the  definite  and  firm  conviction  that 
a  mistake  has  been  committed."  (Italics  ours).  United 
States  V.  United  States  Gypsum  Co.,  333  U.S.  364,  395. 

The  present  is  not  a  ''fact"  case,  and  we  include  this 
brief  reference  to  the  scope  of  review  primarily  for  com- 
pleteness of  our  discussion.  Here,  the  Tax  Court  rather 
clearly  demarked  its  findings  of  fact  from  its  application 
of  what  it  conceived  to  be  the  law  to  the  facts.  The  critical 
error  of  the  Tax  Court  is  to  be  found  in  its  application  to 
the  uncontradicted  facts  of  an  erroneous  concept  of  the 
law,  which  included,  as  we  have  seen,  giving  weight  to  the 
internal  organization  of  the  partnership.  Accordingly, 
this  Court's  review  is  essentially  a  re-examination  of  the 
applicable  law,  unencumbered  even  by  the  clearly  erroneous 
test. 


2^See  Stern,  ''Review  of  Fmdings  of  Administrators,  Judges 
and  Juries :  A  Comparative  Analysis, ' '  58  Harv.  L.  Rev.  70.  80- 
89.  At  the  cited  pages,  this  article  contrasts  the  "clearly  erro- 
neous" and  the  "substantial  evidence"  rules. 
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CONCLUSION 

For  the  reasons  discussed  under  Point  I  of  the  Argu- 
ment, the  decision  of  the  Tax  Court  should  be  reversed. 
Should  the  Court  find  it  necessary  to  consider  Point  II 
of  the  Argument,  then,  for  the  reasons  therein  discussed, 
the  case  should  be  remanded  to  the  Tax  Court  for  a  cor- 
rect computation  of  the  tax  deficiencies. 

Respectfully  submitted, 

Herman  Phleger, 
Theodore  R.  Meyer, 
Alvin  J.  Rockwell, 
Carl  E.  Davidson, 
Ralph  R.  Bailey, 

Attorneys  for  Petitioner. 

Brobeck,  Phleger  &  Harrison, 
Of  Counsel. 

February  3,  1950. 
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V. 

Commissioner  of  Internal  Revenue,  respondent 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OF  THE  TAX 
COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 

The  opinion  of  the  Tax  Court  (R.  277-284  is  not 
officially  reported. 

JUBISDICTION 

This  petition  for  review  (R.  327-331)  involves 
federal  income,  declared  value  excess  profits  and  ex- 
cess profits  taxes  for  the  taxable  years  1942,  1943 
and  1944.  On  October  3,  1947,  the  Commissioner  of 
Internal  Revenue  mailed  to  the  taxpayer  notice  of 
a  deficiency  in  the  total  amount  of  $55,638.42.  (R. 
10-11.)  Within  ninety  days  thereafter  and  on  De- 
cember 24,  1947,  the  taxpayer  filed  a  petition  with 
the  Tax  Court  for  a  redetermmation  of  that  deficiency 
under  the  provisions  of  Section  272  of  the  Internal 
Revenue  Code.     (R.  2,  5-19.) 

(1) 


The  decision  of  the  Tax  Court  was  entered  on  July 
18,  1949.  (R.  325-326.)  The  case  is  brought  to  this 
Court  by  a  petition  for  review  filed  September  16, 
1949  (R.  327-331),  pursuant  to  the  provisions  of 
Section  1141  (a)  of  the  Internal  Revenue  Code,  as 
amended  by  Section  36  of  the  Act  of  June  25, 1948. 

QUESTION  PRESENTED 

Whether  the  Tax  Court  correctly  held  that  the  in- 
come for  the  years  1942,  1943  and  1944  of  an  alleged 
partnership.  Twin  Oaks  Builders  Supply  Company, 
could  be  properly  attributed  to  the  taxpayer  corpora- 
tion under  Section  22  (a)  of  the  Internal  Revenue 
Code. 

STATUTE  INVOLVED 

This  is  set  forth  in  the  Appendix,  infra. 

STATEMENT 

The  Tax  Court  found  the  following  facts  (R.  268- 
277): 

Taxpayer,  an  Oregon  corporation  with  principal 
office  at  Eugene,  Oregon,  filed  its  income  and  declared 
value  excess-profits  tax  returns  for  the  years  1942, 
1943  and  1944  with  the  Collector  of  Internal  Revenue 
for  the  district  of  Oregon.  It  was  organized  in  1924 
and  engaged  in  the  sale  of  lumber  and  builders 
supplies  at  Eugene  and  Junction  City,  Oregon,  and 
until  1937  at  Cottage  Grove,  Oregon.  In  1941  it  had 
outstanding  946  shares  of  stock  of  a  par  value  of 
$94,600,  or  $100  each.  Half  of  these  shares  were 
owned  by  John  J.  Rogers,  taxpayer's  president,  and 
the  other  half  were  owned  by  Louis  C.  Scharpf,  tax- 
payer's   secretary-treasurer,    and   his   wife,    Eva   M. 
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Scharpf,  in  the  amounts  of  35.3  and  437.7  shares, 
respectively.  Two  of  the  Scharpf  shares  were  held 
in  the  name  of  E.  R.  Bryson,  an  attorney,  to  qualify 
him  as  a  director  with  Rogers  and  Scharpf.  Eva  M. 
Scharpf  purchased  her  shares  at  various  times  with 
funds  inherited  from  her  father.  She  and  Rogers 
had  acquired  most  of  their  shares  before  1930. 
(R.  268.) 

During  the  years  1935-1940  taxpayer's  books 
showed  assets  which  were  carried  at  total  values  rang- 
ing from  $117,283.26  in  1938  to  $150,431.66  in  1940. 
These  assets  consisted  chiefly  of  merchandise  inventory 
and  accounts  receivable  and  in  addition  there  were 
buildings,  furniture  and  fixtures  which  had  a  book 
value  of  about  $37,000.  During  1935-1940  taxpayer 
sustained  small  operating  losses,  but  receipts  from 
other  sources  produced  net  incomes  of  a  little  over 
$2,000  for  1936,  1937  and  1939,  $677.05  for  1935,  and 
$6,036.35  for  1940.  As  officers,  Rogers  and  Scharpf 
received  equal  salaries  which,  combined,  ranged  from 
$9,800  in  1937  to  $14,400  in  1940.  Both  were  actively 
engaged  in  the  conduct  of  taxpayer's  business;  Rogers 
purchased  stocks  of  lumber,  shingles,  molding  and 
coal  and  had  charge  of  credit  and  collections ;  Sharpf 
made  purchases  of  all  other  building  materials 
handled.  Their  wives  rendered  no  services.  (R. 
268-269.) 

In  the  latter  part  of  1939  Scharpf  suggested  to 
Rogers  that  the  business  be  conducted  as  a  partner- 
ship. Rogers  was  not  agreeable  to  the  change,  being 
reluctant  to  assume  the  unlimited  liability  of  a  part- 
ner.    Scharpf  persisted,   however,   and  during   1940 
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both  had  a  number  of  conferences  with  Bryson,  the 
attorney,  who  had  given  them  advice  for  many  years. 
The  attorney  recommended  acceptance  of  a  plan  to 
which  Rogers  finally  assented,  and  pursuant  thereto 
Rogers,  Scharpf  and  their  wives  made  a  partnership 
agreement  as  of  January  1,  19-il,  whereby  the  four 
were  to  conduct  the  business  as  equal  partners  with 
operating  assets  which  taxj^ayer  was  to  transfer  to 
them  and  on  premises  which  taxpayer  was  to  retain 
and  rent  to  them.     (R.  269.) 

At  the  close  of  1940  taxpayer's  balance  sheet  showed 
the  following  assets  and  liabilities    (R.  269-270)  : 

Assets 

Cash $243.  96 

Notes  and  accounts  receivable 37.  477.  76 

Merchandise 70.  892.  48 

Investments 2.  926.  09 

Land 23,  993.  25 

Buildings $26.  276.  49 

Fumiture 6,  959.  28 

Trucks 5,  239.  49 

38,  475.  26 
Less  :    Depreciation 23,  653.  78 

14.  821.  48     14,  821.  48 
Paid   insurance 176.  64 

Total 150.  531.  66 

Liabilities 

Accounts   payable 16.271.  .55 

Notes   payable 34.  238.  00 

Accrued  taxes 3,  001.  89 

Earned     surplus 2.  420.  22 

Capital  stock 94,  600.  00 

Total 150,  531.  66 

The  accomits  or  notes  payable  comprised  $2,144  due 
Rogers,  of  which  $1,200  was  salaiy  and  $944  divi- 
dends; $1,270.60  due  Scharpf,  of  which  $1,200  was 


salary  and  $70.60  dividends;  a  note  for  $1,500  due 
Corabelle  M.  Rogers,  and  a  dividend  of  $873.40  due 
Eva  M.  Scharpf.  Taxpayer's  land  and  buildings 
consisted  of  town  lots  at  Eugene,  improved  with  a 
concrete  building  and  hydraulic  elevator,  a  large 
frame  building,  a  storage  shed  and  spur  railway 
track;  two  lots  at  Junction  City  improved  with  a 
hollow  tile  warehouse  and  a  wooden  shed,  and  an  old 
warehouse  and  vacant  lots  at  Cottage  Grove.  The 
State  Highway  Commission  had  drafted  plans  to  run 
a  new  highway  across  the  principal  property  at 
Eugene,  but  later  changed  the  highway  routing.  Tax- 
payer also  occupied  leased  premises.  About  nine- 
tenths  of  its  sales  were  made  at  Eugene;  one-tenth 
at  Junction  City,  and  the  Cottage  Grove  property  was 
sometimes  rented,  but  produced  little  income.  (R. 
270-271.) 

Pursuant  to  the  plan  agreed  upon  for  the  formation 
of  a  partnership  taxpayer's  directors  on  January  2, 
1941,  resolved  to  change  taxpayer's  name  from  Twin 
Oaks  Builders  Supply  Company  to  Twin  Oaks  Com- 
pany and  to  accept  the  offer  of  Rogers,  Scharpf  and 
their  wives  to  acquire  its  current  assets  at  book  values 
in  consideration  of  their  assumption  of  its  accounts 
payable  and  their  two  per  cent  note  for  the  balance ; 
to  lease  to  them  its  fixed  assets,  and  to  discontinue  its 
builders  supply  business.  On  January  25,  but  as  of 
January  1,  1941,  Rogers,  Scharpf  and  their  wives  each 
signed  a  partnership  agreement,  declaring  their  inten- 
tion to  associate  themselves  together  as  copartners 
under  the  firm  name  of  Twin  Oaks  Builders  Supply 
Company  for  purchasing  from  taxpayer,  which  then 
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had  the  same  name,  all  its  assets  except  real  estate, 
fixtures  and  equipment  and  for  leasing  the  latter.  It 
was  agreed  that  each  contribute  $2,000  and  share 
equally  in  profits  and  losses;  that  the  partnership 
engage  in  the  same  business  as  that  previously  con- 
ducted by  taxjDayer;  that  such  business  be  conducted 
by  Rogers  and  Scharpf,  each  performing  "the  work 
heretofore  by  him  performed"  and  each  being  entitled 
to  a  salary  in  addition  to  his  share  of  the  profits; 
that  a  bank  accomit  be  opened  in  the  partnership's 
name  against  which  checks  could  be  drawn  by  Rogers 
or  Scharpf  or  by  "some  person  to  whom  they  may 
jomtly  in  writing  delegate  such  power."  (R.  271- 
272.) 

Each  of  the  partners  shall  have  an  equal  voice  in 
the  control  of  the  business  and  the  affairs  of  the  co- 
partnership and  in  the  decision  of  any  question  which 
may  arise.     (R.  272.) 

The  duration  of  the  agreement  was  not  limited  in 
time,  but  either  pair  of  spouses  desiring  dissolution 
was  required  to  notify  the  other  pair  and  offer  to 
purchase  the  others'  interest  not  only  in  the  partner- 
ship but  also  in  taxpayer's  stock,  and  to  assume  the 
indebtedness  of  both  firms.  On  acceptance  of  the 
offer  the  sellers  were  to  agree  not  to  engage  in  the 
same  business  in  the  area  for  four  years.  If  the 
offer  should  not  be  accepted  within  90  days,  the  offer- 
ing spouses  could  require  a  termination  and  liquida- 
tion of  the  partnership.  For  the  purposes  of  these 
provisions  each  pair  of  spouses  "shall  be  deemed  as 
one  copartner."  Upon  the  death  of  a  wife  the  sur- 
viving husband  was  bound  to  purchase  her  interest  m 
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the  partnership  and  the  corporation  for  a  price  deter- 
minable by  reference  to  book  value.  Upon  the  death 
of  a  husband  the  surviving  husband  and  his  spouse 
had  a  90-day  option  to  purchase  the  interests  of  both 
the  others  on  like  terms.  These  terms  provided  for 
installment  pajmients  with  security  and  the  arbitra- 
tion of  disputes.  By  a  contract  of  May  31,  1938, 
Rogers,  as  party  of  the  first  part  and  owner  of  one- 
half  of  taxpayer's  shares,  and  Scharpf  and  wife,  as 
parties  of  the  second  part  and  owners  of  the  other 
half,  had  agreed  that  upon  the  death  of  either  hus- 
band, the  survivor  should  have  the  right  to  acquire 
the  other  party's  stock  in  taxpayer  on  like  terms.  By 
a  ''Supplement  to  Partnership  Agreement,"  signed 
January  30,  1941,  it  was  recited  that  Corabelle  M. 
Rogers  and  Eva  M.  Scharpf  "render  and  are  expected 
to  continue  to  render  some  personal  services  to  the 
partnership"  and  it  was  agreed  that  each  "be  paid  a 
salary  of  $25.00  per  month,"  regardless  of  profits  and 
losses  for  the  services  which  were  to  be  performed 
"at  their  convenience."     (R.  272-273.) 

On  January  2,  1941,  Rogers,  Scharpf  and  their 
wives  signed  a  certificate  of  their  intention  to  conduct 
a  lumber  and  building  supplies  business  at  Eugene 
and  Junction  City,  Oregon,  under  the  assmned  name 
of  Twin  Oaks  Builders  Supply  Company,  and  filed 
it  in  the  public  records  of  Lane  County,  Oregon,  on 
January  18.  The  partnership,  by  Rogers,  gave  to 
taxpayer  its  note,  dated  January  2,  1941,  in  the 
amount  of  $89,378.3,5  payable  in  one  year  with  two 
per  cent  interest.     This  amount  represented  the  ex- 


888953—50- 


cess  of  the  book  value  of  current  assets  covered  by 
the  purchase  offer  above  the  accounts  payable  which 
the  partnership  was  to  assume.  As  of  January  1, 
1941,  entries  were  made  in  taxpayer's  books  indicat- 
ing the  transfer  of  its  cash,  notes  and  accounts  receiv- 
able, merchandise,  investments  of  $2,726.09,  and 
delivery  equipment  of  $1,809.61  to  the  partnership, 
and  the  elimination  of  $16,271.55  and  $7,500  of  ac- 
coimts  and  notes  payable,  respectively,  from  its  lia- 
bilities.    (R.  273-274.) 

As  of  the  same  date  books  were  opened  in  the  name 
of  the  partnership,  indicating  as  its  assets  the  cash, 
notes  and  accounts  receivable,  the  merchandise,  in- 
vestments and  delivery  equipment  in  the  same 
amounts  transferred  from  taxpayer's  books  and  also 
on  account  receivable  of  $500  from  Rogers.  Liabili- 
ties were  shown  as  accounts  i^ayable  of  $16,271.55, 
notes  payable  of  $89,378.35,  and  ''partners'  invest- 
ment accomits"  of  $8,000.  The  $8,000,  representing 
the  $2,000  contribution  of  each  partner  required  by 
the  agreement,  was  provided  largely  by  the  cancel- 
lation of  amounts  owed  to  them  or  to  members  of 
their  families  by  taxpayer  on  account  of  unpaid 
salary,  dividends  and  monies  advanced.     (R.  274.) 

By  a  written  agreement  dated  January  2,  1941,  T 
taxpayer  leased  to  the  partnership  all  its  remaining 
assets,  consisting  of  the  real  properties,  fixtures  and 
equipment,  for  $3,000  a  year.  The  partnership  on 
the  same  date  filed  with  the  State  Industrial  Accident 
Commission  a  "notice  of  engaging  in  hazardous  occu- 
pation" and  of  employing  25  workmen  on  an  estimated 
monthly  payroll  of  $2,600.     It  registered  with  the  State 


Unemployment  Compensation  Commission  and  filed 
reqnired  reports  thereafter.  It  applied  for  and  re- 
ceived a  registration  number  undei'  the  Social  Secu- 
rity Act.  It  advised  the  First  National  Bank  of 
Eugene  about  taxpayer's  transfer  of  assets  to  it,  and 
opened  an  account  with  the  bank  from  which  each  of 
the  four  partners  was  authorized  to  withdraw  fmids. 
It  served  formal  notice  on  the  bank  in  December  1944 
that  each  of  them  had  power  to  act  for  the  firm  in 
borrowing  money,  making  and  endorsing  notes  and 
in  transferring  assets.     (R.  274-275.) 

After  January  1941  the  lumber  and  builders  supply 
business  was  conducted  by  Rogers  and  Scharj^f  as 
before;  the  partnership  bore  the  same  name  that  tax- 
payer had  formerly  borne ;  made  contracts  and  trans- 
acted business  in  that  name,  and  taxes  were  assessed 
against  it  in  that  name.     (R.  275.) 

There  were  no  changes  obvious  to  customers  except 
the  elimination  of  officers'  names  on  stationery.  The 
wives  of  Rogers  and  Scharpf,  who  had  rendered  no 
services  before,  sometimes  signed  pay  roll  checks  and 
notes  and  listed  accounts  receivable  once  a  month. 
Separate  bank  accounts  and  separate  books  were 
maintained  for  taxpayer  corporation  and  for  the 
partnership.  Taxpayer's  activities,  as  recorded,  were 
limited  to  the  owning  and  leasing  of  real  estate  and 
equipment.  Its  income  for  the  years  1941-1944  con- 
sisted of  the  $3,000  rent  and  interest  on  the  note  of 
the  partnership  and  some  very  petty  miscellaneous 
items.  Its  books  indicated  a  loss  of  $904  in  1941  and 
net  incomes  of  a  few  hundred  dollars  for  the  succeed- 
ing years.    In  July  1941  it  bought  a  lot  and  old  frame 
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residence  adjoining  its  property  iii  Eugene  for  be- 
tween $3,500  and  $4,000  and  demolished  the  building. 
The  lot  has  since  been  used  in  the  builders  supply 
business  for  storage.  In  December  1943  it  bought 
another  lot  and  residence  in  Eugene  for  $2,500.  The 
property  was  then  rented  for  $66  a  month ;  the  tenant 
remained  in  possession  and  thereafter  paid  the  rent 
to  the  partnership.  In  1946  and  1947  the  iDartnership 
paid  $4,200  to  taxpayer  as  rent.  (R.  275-276.)  The 
books  of  the  partnership  indicate  the  foUowmg  gross 
and  net  incomes  for  the  years  indicated  (R.  276)  : 


Year 

Gross  Income 

Net  income 

1941 

$37S,  587.  51 
262, 931.  20 
356, 930.  54 
512,001.16 

$29,  776.  20 

1942  .-              -.. -. 

18,  525.  29 

1943     .                                          ....       

42, 086.  62 

1944 - 

66,119.33 

The  net  income  was  each  year  credited  on  the  part- 
ners' accounts,  $6,600  being  credited  to  each  husband 
as  salary ;  $300  to  each  wife  as  such  and  the  remainder 
divided  among  them  in  equal  parts.  The  partnership 
paid  taxpayer  the  $89,378.35  due  on  the  note  plus  two 
percent  interest  thereon  in  annual  installments  ending 
in  December  1946,  using  earnings  and  the  proceeds 
of  property  sales.  The  partnership  has  endorsed 
taxpayer's  notes  for  bank  loans.     (R.  276.) 

For  the  years  1941-1944  corporation  income  and 
declared  value  excess-profits  tax  returns  were  filed  for 
taxpayer  and  separate  partnership  returns  for  the 
partnership.  Taxpayer  filed  no  excess  profits  tax 
returns  for  1943  and  1944.  The  Commissioner  deter- 
mined deficiencies  in  taxpayer's  income  and  declared 
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value  excess-profits  taxes  for  1942,  1943  and  1944, 
and  in  excess  profits  taxes  for  1943  and  1944  by  in- 
cluding in  taxpayer's  income  tlie  profits  repoi-ted  by 
tlie  iiartnership,  with  certain  adjustments,  under  the 
view  that  the  partnership,  transfers  of  assets  and 
leases  to  it  were  without  substance  and  shoukl  be  dis- 
regarded for  federal  tax  purposes.  For  the  same 
reason  taxpayer's  reported  operating  loss  of  1941  was 
not  allowed  as  a  carry-over  for  1942.  (R.  276-277.) 
The  Tax  Court  held  that  the  Commissioner  was  cor- 
rect in  refusing  to  recognize  the  partnership  for  tax 
purposes.     (R.  277-284.) 

SUMMARY   OF  ARGUMENT 

Involved  in  the  insant  case  is  a  split-up  of  an  exist- 
ing, unitary  business  into  two  parts — ^the  taxpayer 
corporation  and  the  purported  partnership.  We  sub- 
mit that  the  income  of  the  split-off  enterprise — the 
partnership — should  l^e  taxed  to  the  corporation. 

The  Imsiness  was  conducted  in  j)i*ecisely  the  same 
way  after  the  transfer  as  it  was  before.  This  was 
not  a  division  of  a  business  into  logical  units  which  are 
separable,  such  as  the  selling  and  distributing  end  of 
a  business  jjeing  divided  from  the  manufacturing  end, 
or  the  separation  of  commission  activities  from  trad- 
ing activities.  No  substantial  busmess  purpose  was 
served  by  the  severance.  No  new  cajDital  was  con- 
tributed or  neW'  services  rendered  after  the  separation. 
The  inter-company  dealings  were  not  arms'  length 
transactions.  The  transaction  was,  in  effect,  an  as- 
signment of  income,  and  the  purported  partnership 
should  be  ignored  for  purposes  of  the  federal  income 
tax. 


12 

Also,  since  no  issue  was  raised  in  the  pleadings  rela- 
tive to  the  inclusions  of  the  accumulated  earnings  and 
profits  of  the  alleged  partnership  in  the  invested 
capital  of  the  taxpayer,  it  was  too  late  to  suggest  it 
first  during  the  computation  under  Rule  50. 

ARGUMENT 

I 

The  Tax  Court  correctly  sustained  the  Commissioner's  deter- 
mination that  the  income  of  the  alleged  partnership,  Twin 
Oaks  Builders  Supply  Company,  was  in  substance  the  in- 
come of  the  taxpayer  under  section  22  (a)  of  the  Internal    . 
Revenue  Code.  II 

The  question  here  is  substance  versus  form,  and  the 
law  is  familiar.  Helvering  v.  Clifford,  309  U.  S.  331; 
Gregory  v.  Helvering,  293  U.  S.  465 ;  Commissioner  v. 
Cidhertson,  337  U.  S.  733.  This  is  merely  another 
one  of  the  situations  in  which,  in  the  circumstances, 
the  conclusion  is  inescapable  that  the  taxpayer  earned 
the  income  diverted  to  the  partnership  and  should  be 
taxed  thereon.  See  Lucas  v.  Earl,  281  U.  S.  Ill; 
Helvering  v.  Horst,  311  U.  S.  112. 

It  should  be  emphasized  initially  that  Commissioner 
V.  Culhertson,  supra,  is  not  contrary  t,o  the  Commis- 
sioner's position.'    Prior  to  that  decision,  seizing  upon 

^  It  should  be  noted  tliat  this  is  not  a  family  partnership  case, 
as  such.  But  the  general  principles  enunciated  in  the  Cidhertson 
case,  supra,  are  applicable.  Similarly  applicable  are  the  prin- 
ciples enumerated  in  other  situations  where  mere  form  has  been 
ignored.  Gregory  v.  Helvering,  293  U.  S.  465  (corporate  exist- 
ence ignored  for  income  tax  purposes)  ;  cases  arising  under  Sec- 
tion 45  of  the  Internal  Revenue  Code — see  Cooper,  Section  45,  4 
Tax  L.  Eev.  131  (1949)  :  Helvering  v.  CUfford,  309  U.  S.  331 :  and 
cases  arising  under  Section  3797  of  the  Internal  Revenue  Code — 
see  Morrissey  v.  Commissioner,  296  U.  S.  344,  and  Lewis  c6  Co.  v. 
Commissioner,  301  U.  S.  385. 
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an  approach  stemming  from  a  selective  culling  of 
Commissioner  v.  Tower,  327  U.  S.  280,  and  Lusthaus 
V.  Commissioner,  327  U.  S.  293,  an  objective  standard 
was  laid  down  which  family  partnerships  had  to  meet 
in  order  to  receive  recognition  for  tax  purposes.  The 
Culhertson  case,  supra,  merely  holds  that  the  emphasis 
must  not  be  on  the  setting  down  of  an  itemized  objec- 
tive standard,  ])ut  rather  on  the  real  intent  of  the 
pai-tners  gained  from  all  the  circumstances. 

The  Tax  Court,  in  its  opinion  (R.  283),  indicates 
that  it  is  not  holding  anything  interdicted  by  the  later 
Culhertson  opinion: 

This  testimony,  in  our  opinion,  affirmatively 
supports  the  respondent's  view  that  tlie  pur- 
pose of  the  partnership  was  to  achieve  a  re- 
allocation of  income  among  family  groups. 
[Emphasis  supplied.] 

Specifically  this  case  comes  in  the  general  area  of 
business  split-ups.  The  most  common  type  of  split-up 
occurs  when  a  corporation  transfers  some  branch  of 
its  business  operations  to  a  partnership  composed  of 
its  stockholders  or  to  a  single  proprietorship  repre- 
sented by  its  sole  stockholder. 

Since  most  of  these  split-ups  follow  this  conven- 
tional pattern,  it  is  futile  to  analyze  the  cases  sepa- 
rately as  if  each  case  were  unique  or  siii  generis. 
The  important  thing  is  to  see  what  factual  variants 
cause  different  results  and  to  discover  the  judicial 
criteria  which  have  been  erected  for  either  sustaining 
or  condemning  the  validity  of  such  a  business  split-up. 

In  the  instant  case  it  is  clear  that  the  partnership 
presented  a  device  for  paying  corporate  profits  to  its 
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shareholders  without  first  fiiimeling  them  through  the 
corporation.  In  such  a  situation,  the  tax  falls  upon 
the  corporation  and  the  entity  of  the  partnership  must 
be  ignored.  Gregory  v.  Helvering,  supra;  Minnesota 
Tea  Co.  \.  Helvering,  302  U.  S.  609.  Griffiths  v. 
Helverimg,  308  U.  S.  355.  Higgins  v.  Smith,  308 
U.  S.  473.  As  the  Tax  Court  pointed  out  (R. 
280-282) : 

But  we  do  not  perceive  substance  in  these 
forms.  After  as  before  January  1941  the  busi- 
ness was  conducted  by  Rogers  and  Scharpf 
under  the  same  name  with  the  same  assets  in 
the  same  manner.  No  additional  funds  were 
paid  in  as  operating  capital ;  no  assets  were  re- 
moved ;  and  there  was  no  change  in  policy  or  in 
managing  j^ersonnel  apart  from  the  negligible 
services  of  the  wives  *  *  *.  But  as  the 
note  itself  was  paid  off  by  earnings  of  the 
business,  it  peems  plain  that  the  capital  contri- 
butions to  the  partnership  and  the  sale  price  of 
the  assets  were  both  satisfied  by  bookkeeping 
entries  conforming  to  a  scheme  which  had  no 
substantive  effect  whatever  on  the  lousiness. 
And  since  petitioner's  officers  continued  as  busi- 
ness managers,  it  can  be  said  here  as  in  R.  O. 
H.  Hills,  Inc.,  9  T.  C.  153,  that: 

u*  *  -;f  ii^p  partnership  contributed  abso- 
lutely notliing  either  in  services  or  capital 
to  the  production  of  the  income  *  *  *, 
*  *  *  its  fmiction  and  purpose  were  merely 
to  siphon  off  the  greater  portion  of  the  earn- 
ings    *     *     *." 

Cf.  Ingle  Coal  Corporation,  10  T.  C.  1199; 
Forcum-James  Co.,  7  T.  C.  1195. 
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The  Tax  Court's  findings  in  this  respect  are  not 
only  not  ''clearly  erroneous"  {United  States  v.  Gyp- 
sum Co.,  333  U.  S.  364,  395)  but  are  abundantly  sup- 
ported by  the  record. 

In  the  first  place,  there  was  no  business  carried  on 
by  the  partnership  which  was  different  from  that 
carried  on  by  the  corporation.  In  addition,  this  is  not 
the  case  of  a  logical,  natural  division  of  a  corporate 
business  into  a  separable  unit.  Taxpayer's  business 
was  unitary  in  character.  There  has  not  been  at  any 
time— before  or  after  January  1,  1941 — any  depart- 
ments or  functional  operating  divisions  of  taxpayer. 
The  real  properties  of  the  taxpayer  were  essential  to 
the  conduct  of  the  business.  Again,  as  the  Tax  Court 
concluded  (R.  282)  : 

Petitioner's  business,  it  should  be  noted  fur- 
ther, was  unitary  in  character  and  in  this 
respect  differed  from  the  businesses  considered 
in  Miles-Conley  Co.,  Inc.,  10  T.  C.  754;  Buffalo 
Meter  Co.,  10  T.  C.  83,  and  Seminole  Flanjor 
Co.,  4  T.  C.  1215. 

See  also.  Advance  Machinery  Exchange,  Inc.  v.  Com- 
missioner, decided  January  25,  1949  (1949  P-H  T.  C. 
Memorandum  Decisions  Service,  par.  49,026). 

Further,  this  was  not  an  arms'  length  transaction, 
and  such  inter-company  dealings  marked  by  a  lack  of 
fair  consideration  between  the  parties  have  been  rele- 
vant in  a  consideration  of  the  reality  of  a  partner- 
ship. See  R.  0.  Hill,  Inc.  v.  Commissioner,  9  T.  C. 
153,  157.  Here,  the  $89,378.35  unsecured  promissory 
note,  representing  the  major  portion  of  the  purchase 
price  bore  interest  at  the  rate  of  two  per  cent.     (R. 
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273.)  The  taxpayer's  owii  witness  testified  tliat  the 
then  prevailing  local  interest  rate  for  commercial 
loans  was  six  percent.     (R.  191.) 

Also  relevant  in  this  connection  is  the  fact  that  the 
fixed  annual  rental  to  be  paid  by  the  partnership  for 
the  use  and  occupancy  of  the  taxpayer's  properties, 
furniture  and  fixtures  was  $3,000  a  year.  (R.  274.) 
Yet  the  fair  rental  value  of  the  real  properties,  fur- 
niture and  fixtures  in  question  was  about  $7,000  a 
year.     (R.  209,  238.) 

Siniilarly  important  in  considering  the  correctness 
of  the  conclusion  of  the  Tax  Court  is  the  fact  that  the 
banks  in  continuing  the  line  of  commercial  credit 
subsequent  to  January  1,  1941,  relied  upon  its  faith 
and  confidence  in  the  set-up,  as  represented  by  both 
the  taxpayer  corporation  and  the  purported  partner- 
ship. (See  R.  189-191.)  In  other  words,  the  busi- 
ness was  considered  the  same  by  outsiders  dealing 
with  the  firm. 

Further  supporting  the  Commissioner's  position 
that  this  was  a  mere  formal  arrangement  for  siphon- 
ing profits  f]'om  the  taxpayer — an  assignment  of 
income — is  the  basis  for  the  Tax  Court's  conclusion 
(R.  283)  that  the  purpose  of  the  formation  of  the 
alleged  partnership  was  '*to  achieve  a  reallocation  of 
.income  among  family  groups."  The  facts  forming 
the  foundation  for  this  conclusion  were  summarized 
by  the  Tax  Court  as  follows  (R.  283)  : 

Attorney  Bryson  testified  that  Scharpf  felt 
entitled  to  a  more  substantial  interest  in  the 
business  than  that  represented  by  his  35.3 
shares  and  wished  the  partnership  as  a  means 
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of  getting  that  interest  while  Rogers  opposed, 
fearing  the  unlimited  liability  and  the  possi- 
bility that  Scharpf  would  want  to  take  in  his 
sons.  Scharpf  himself  said  that  he  wanted  a 
partnership  ''so  that  I  would  have  a  decent 
share  of  the  profit";  also  that  under  such  a 
form  of  organization  he  could  get  out  more 
readily.  He  expected  Rogers  to  have  a  half 
interest,  but  Rogers  decided  to  take  his  wife 
in  also  because,  in  his  own  words,  "although 
I  was  the  only  member  of  the  corporation, 
still  it  was  a  family  affair." 

Another  factor  to  be  considered  is  the  existence  of 
a  business  purpose.  In  Seminole  Flavor  Co.  v.  Com- 
missioner,  4  T.  C.  1215,  it  was  sIiowtl  that  the  facili- 
ties and  organization  of  the  corporation  were  so  in- 
adequate that  it  was  unable  to  give  its  bottlers  the 
advertising,  merchandising  and  supervisory  services 
called  for  in  their  franchise  agreements.  The  trans- 
fer of  these  functions  to  the  partnership,  it  was 
urged,  afforded  the  most  feasible  and  flexible  arrange- 
ment for  overcoming  the  merchandising  and  market- 
ing difficulties  of  the  corporation.  In  Miles-Conley 
Co.  V.  Commissioner,  10  T.  C.  754,  the  split-up  was 
justified  on  the  ground  that  it  was  the  common  and 
accepted  practice  for  the  larger  produce  commission 
firms  to  specialize  in  either  fruits  or  vegetables,  or 
even  in  certain  types  of  fruits  and  vegetables.  In 
Standard  Fruit  Product  Co.  v.  Commissioner,  decided 
August  22,  1949  (1949  P-H  T.  C.  Memorandum  De- 
cisions Service,  par.  49,  207),  the  partnership  was 
formed   to   handle   "substitutes"   under    a    different 
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brand  name  so  as  not  to  injure  the  good  will  and 
reputation  which  the  corporation  had  built  up. 

In  the  case  at  bar,  no  such  business  purpose  was 
served.  As  indicated,  supra,  there  was  no  change  in 
the  business — lumber  and  builders  supplies  were  sold 
both  before  and  after  January  1,  1941.  No  capital 
was  added  to  the  business.  There  was  no  change  in 
the  management. 

The  cases  cited  by  taxpayer  (Br.  37-39)  are  clearly 
distinguishable.  The  significant  fact  of  Boss  v.  Com- 
missioner, 129  F.  2d  310  (C.  A.  5th),  is  not  present. 
There  the  corporation  and  the  partnership  (comprised 
of  its  stockholders)  were  formed  at  approximately  the 
same  time  and  no  part  of  the  business  of  the  corpora- 
tion was  relinquished  to  the  stockholders.  In  Epsen 
Litliograpliers,  Inc.  v.  O'Malley,  67  F.  Supp.  181 
(Nebr.),  there  was  a  business  purpose,  i.  e.,  to  retain 
the  services  of  the  younger  sons,  and,  the  amount 
fixed  as  rental  to  be  paid  by  the  partnership  to  the 
corporation  was  fair  and  reasonable.  The  other  cases, 
Seminole  Flavor  Co.  *v.  Commissioner,  supra,  Buffalo 
Meter  Co.  v.  Commissioner,  10  T.  C.  83,  and  Miles 
Conley  Co.  v.  Commissioner,  supra,  have  already  been 
sho\sTi  to  be  inapplicable  here  since  they  involved 
businesses  subject  to  a  logical  division. 

The  fact  of  keeping  separate  books  cannot  save  this 
partnership.  Many  factors  are  to  be  w^eighed  in  a 
determination  of  whether  an  alleged  entity  is  a  fiction. 
The  lack  of  an  apparent  business  purpose,  the  fact 
that  the  purchase  agreement  and  the  rental  agreement 
were  not  arms'  length  transactions,  and  the  imitary 
nature  of  the  business  of  taxpayer  are  all  factors 


19 

compelling  the  conclusion  that,  in  effect,  this  was  not 
an  actual  business  split-up,  but  merely  an  assignment 
of  income.  The  income  of  the  alleged  partnership  is 
in  reality  that  of  the  taxpayer. 

II 

The  Tax  Court  properly  refused  to  consider  the  question  rel- 
ative to  the  inclusion  of  the  accumulated  earnings  and  prof- 
its of  the  alleged  partnership  in  the  invested  capital  of  the 
taxpayer 

No  issue  was  raised  in  the  pleadings  relative  to  the 
proper  computation  of  the  invested  capital  of  tax- 
payer. This  was  first  suggested  during  the  computa- 
tion under  Eule  50.  On  this  point,  the  Tax  Court 
stated  (Br.  326)  : 

But  as  no  issue  was  raised  in  the  pleadings  as 
to  the  computation  of  taxes  under  respondent's 
determination  that  the  partnership  should  not 
be  recognized,  none  may  be  now  raised  and 
decided  under  Rule  50. 

Taxpayer  argues  (Br.  51-61)  that  the  Tax  Court 
erred  in  taking  this  position.  However,  it  is  well 
settled  that  new  issues,  i.  e.,  one  not  involved  in  the 
original  proceedings,  will  not  be  considered  and  de- 
cided under  Rule  50.  The  taxpayer  has  had  his 
day  in  court  and  the  proceedings  under  Rule  50  are 
I  exclusively  for  purposes  of  computation.  As  was 
I  pointed  out  by  this  Court  in  Fifth  Street  Bldg.  v. 
Commissioner,  11  F.  2d  605,  609,  in  a  case  involving 
a  determination  as  to  whether  a  sum  paid  to  acquire 
a  lease  was  includible  in  invested  capital — 

The  Commissioner  moved  to  disallow  deprecia- 
tion on  the  lease  during  the  period  from  Janu- 
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ary  2,  1921,  to  May  18,  1921,  and  petitioner 
moved  to  exclude  the  rentals  for  that  period 
from  its  taxable  income  and  include  that 
amount  in  its  invested  capital  for  1921.  Since 
this  was  a  new  issue,  and  as  "New  issues,  other 
than  those  relating  to  computations,  cannot  be 
raised  upon  computation  of  the  tax  under  Rule 
50"  [Davison  v.  Commissioner  (C.  C.  A.  2) 
60  F.  (2d)  50,  52],  the  Board  properly  denied 
the  motions.  See,  also.  Bankers'  Coal  Co.  v. 
Burnet,  287  U.  S.  308,  53  S.  Ct.  150,  77  L. 
Ed.  325. 

See  also.  Commissioner  v.  Fifth  Avenue  Bank,  84 
F.  2d  878  (C.  A.  3d). 

CONCLUSION 

Accordingly,  the  decision  of  the  Tax  Court  should 
be  affirmed. 

Respectfully  submitted. 

Theron   Lamae   Caudle, 

Assistant  Attorney  General. 
Ellis  N.  Slack, 
George  D.  Webster, 
Special  Assistants  to  the  Attorney  General. 

May  1950. 


APPENDIX 

Internal  Revenue  Code : 

Sec.  22  [As  amended  by  Sections  1  and  3, 
Public  Salary  Tax  Act  of  1939,  c.  59,  53  Stat. 
574]. 

(a)  General  Definition. — '"Gross  income"  in- 
cludes gains,  profits,  and  income  derived  from 
salaries,  wages,  or  compensation  for  personal 
service  (including  personal  ser\ice  as  an  officer 
or  employee  of  a  State,  or  any  political  sub- 
division thereof,  or  any  agency  or  instru- 
mentality of  any  one  or  more  of  the  foregoing) , 
of  whatever  kind  and  in  whatever  form  paid, 
or  from  professions,  vocations,  trades,  busi- 
nesses, commerce,  or  sales,  or  dealings  in 
property,  whether  real  or  personal,  gro^^ing 
out  of  the  ownership  or  use  of  interest  in 
such  property;  also  from  interest,  rent,  divi- 
dends, securities,  or  the  transaction  of  any 
business  carried  on  for  gain  or  profit,  or  gains 
or  profits  and  income  derived  from  any  source 
whatever.  In  the  case  of  Presidents  of  the 
United  States  and  judges  of  courts  of  the 
United  States  taking  office  after  June  6,  1932, 
the  compensation  received  as  such  shall  be 
included  in  gross  income;  and  all  Acts  fixing 
the  compensation  of  such  Presidents  and  judges 
are  hereby  amended  accordingly.  In  the  case 
of  judges  of  courts  of  the  United  States  who 
took  office  on  or  before  June  6,  1932,  the  com- 
pensation received  as  such  shall  be  included  in 
gross  income. 

***** 

(26  U.  S.  C.  1946  ed..  Sec.  22.) 
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No.  12,386 


IN  THE 


United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


Twin  Oaks  Company, 

Petitioner, 
vs. 

Commissioner  of  Internal  Eevenue, 

Respondent. 


Reply  Brief  for  Petitioner 


The  Commissioner's  brief  (herein  cited  "Com.  Br.") 
makes  no  attemfjt  to  deal  with  the  analysis  of  the  case  set 
out  in  petitioner's  main  brief  (herein  cited  "Br.")  and,  so 
far  as  appears,  was  written  without  regard  to  the  develop- 
ment of  our  argument. 

Accordingly,  we  now  limit  ourselves  to  comment  upon 
certain  of  the  arguments  advanced  in  the  Commissioner's 
brief.  Point  I,  below,  is  concerned  with  the  fundamental 
question  of  whether  the  earnings  of  the  partnership  can  be 
taxed  to  petitioner  corporation,  and  Point  II  with  the  pro- 
cedural question  under  the  Tax  Court's  Rule  50. 
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I. 

The  validity  of  the  partnership  under  State  law.  Counsel 
for  the  Commissioner  repeatedly  refer  to  the  "alleged"  or 
"purported"  jmrtnership  (Com.  Br.  pp.  (I),  2,  11,  12,  18, 
19).  This  is  an  unfair  and  misleading  characterization  of 
the  partnership  here  involved.  The  evidence  is  crystal  clear 
that  under  State  law  a  legally  recognized  partnership  ex- 
isted, with  the  assumption  of  unlimited  personal  liability 
by  the  partners  and  all  other  incidents  of  the  partnership 
relation;  and  that  the  business  after  January  1,  1941  was 
conducted  by  this  partnership  (Br.  pp.  10-17).  Of  course, 
the  Tax  Court  made  no  finding  to  the  contrary. 

"State  law  creates  legal  interests  and  rights.  The  fed- 
eral revenue  acts  designate  what  interests  or  rights,  so 
created,  shall  be  taxed."  Morgan  v.  Commissioner,  309 
U.S.  78,  80;  Heiner  v.  Mellon,  304  U.S.  271,  279.  The  Com- 
missioner argues  that  the  present  partnership  is  a  "fiction", 
"a  mere  formal  arrangement  for  sii)honing  profits  from  the 
taxpayer"  (Com.  Br.  pp.  16,  18).  But  the  obvious  starting 
point  for  an  inquiry  into  such  charges  is  the  governing- 
business  law.  See  Commissioner  v.  Culbertson,  337  U.S. 
733,  744-745.  And  where,  as  here,  no  mere  transitory  or 
anticipatory  arrangement  is  involved — that  is,  where  there 
is  no  fraud  or  sham,  but  a  distinct  commercial  entity 
comes  into  existence  and  conducts  the  business  in  ques- 
tion throughout  the  years — a  reference  to  the  State  law 
both  begins  and  ends  the  inquiry.  See  E.  R.  Goold  v.  Com- 
missioner, decided  by  this  Court  May  4,  1950,  and  cases 
cited  from  this  and  other  Courts   (Br.  pp.  27-33). 

The  argument  that  the  business  conducted  by  petitioner 
prior  to  1941  and  thereafter  by  the  partnership  was  "uni- 
tary in  character'^  Counsel  attempt  to  erect  as  a  major 
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proposition  the  argument  that  the  business  here  in  ques- 
tion was  "unitary  in  character"  (Com.  Br.  pp.  11,  13-15 ).i 
The  argument  assumes  the  existence  of  a  rule  of  law  that 
a  business  labeled  "unitary"  must  invariably  be  operated 
in  a  manner  to  yield  the  maximum  taxes,  and,  taxwise,  can 
never  be  transferred  or  subdivided.  The  minor  premise  is 
that  the  lumber  and  building  supply  business  here  involved 
is  such  a  "unitary"  business  and  was  impermissibly  trans- 
ferred or  subdivided. 

First,  there  is  no  such  rule  of  laAv.  The  only  pertinent 
rule  of  law  is  that  which  distinguishes  between  a  trans- 
action which  is  genuine  and  one  which  is  a  mere  fraud 
or  sham.  An  obvious  case  where  there  was  no  genuine  divi- 
sion of  a  business  is  R.  0.  H.  Hill,  Inc.,  9  T.  C.  153  (Br.  p. 
41).  On  the  other  liand,  if  two  or  more  entities  genuinely 
conduct  their  affairs  separately,  then  it  is  innnaterial 
whether  the  separate  businesses  were  formerly  conducted 
as  a  unified  whole.- 


1.  It  may  be  noted  that  the  single  judge  of  the  Tax  Court 
placed  no  such  emphasis  upon  the  unitary-in-character  argument, 
relegating  it  simply  to  an  attempted  means  of  distinguishing  the 
instant  case  from  various  other  cases  decided  by  the  Tax  Court  in 
favor  of  the  taxpayer  (R.  282). 

2.  The  Commissioner's  brief  usefully  cites  (p.  12,  fn.  1) 
Cooper,  ''Section  45,"  4  Tax  L.  Rev.  131  (1949),  but  there  should 
be  no  implication  that  this  article  supports  the  Commissioner's 
position,  for  on  the  contrary  it  confirms  our  own  position  with 
respect  to  business  "split-ups"  and  other  aspects  of  the  case.  At 
pages  144-149  the  author  reviews  the  cases  cited  in  our  main  brief 
(pp.  38-43).   The  author's  ultimate  conclusion  (p.  167)  is  that: 

"The  Commissioner  may  not  merge,  consolidate  or  shift 
into  one  taxpayer  the  income  of  another  business  which  is  in 
fact  separately  conducted,  even  though  the  businesses  con- 
stitute related  functions  of  an  overall  enterprise  and  might 
have  been,  or  at  one  time  were,  conducted  as  a  single  busi- 
ness. He  may  do  so  only  if  analysis  reveals  that  one  or  more 
of  the  allegedly  separate  businesses  were  not  in  fact  separate 
or  had  no  real  substance." 


4 

Second,  the  instant  case  is  not  an  example  of  the  splitting 
up  of  a  '' unitary"  business.  Prior  to  January  1941  peti- 
tioner operated  a  lumber  and  building  supply  business.  On 
January  1,  1941,  the  partnership  took  over  the  operation  of 
this  business.  No  question  of  a  split-up  arises.  It  is  true 
that  petitioner  continued  to  own  the  real  estate  and  there- 
after leased  it  to  the  partnership.  However,  the  renting  of 
real  estate  was  obviously  not  the  business  previously  en- 
gaged in  by  petitioner ;  and  nothing  is  more  common  in  the 
commercial  field  than  for  a  going  business,  like  the  partner- 
ship, to  lease  the  premises  which  it  occupies.  In  fact,  the 
record  discloses  that  the  partnership 's  neighbor  in  Eugene, 
the  Long-Bell  Lumber  Company,  likewise  leases  the  real 
estate  on  which  it  does  business  (R.  55). 

In  Ames  Theatre  Co.,  5  T.C.M.  44,  a  corporation,  which 
owned  theatre  buildings  and  operated  them  prior  to  the 
taxable  year  in  issue,  leased  the  buildings  to  a  partnership 
formed  by  its  stockholders.  In  Fair  Price  Stations,  Inc.,  5 
T.C.M.  401  (Br.  p.  49,  fn.  22)  a  corporation  leased  its  gaso- 
line stations  to  a  partnership  formed  by  its  stockholders.  In 
each  case  the  Commissioner  attempted  to  tax  the  partner- 
ship's income  to  the  corporation,  and  in  each  the  Tax 
Court  held  for  the  corporation,  recognizing  the  separate 
existence  of  the  partnership.^  We  have  heretofore  cited 
numerous  cases,  holding  for  the  taxpayer  corporation, 
where  the  businesses  involved  were  entangled  to  an  extent 
wholly  lacking  in  the  present  case  (Br.  pp.  37-40,  49,  fn. 
22). 4 


3.  After  referring  to  these  cases  Cooper  concludes,  4  Tax  L. 
Rev.  131,  149:  "*  *  *  the  operation  of  property  may  be  separable 
from  its  ownership." 

4.  In  addition  to  certain  of  the  cases  previously  cited  and 
discussed  in  our  main  brief  (pp.  38-42,  49,  fn.  22)  the  Coinmis- 
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The  Commissioner's  reliance  on  non-existent  findings  of 
fact.  Counsel  attempt  to  buttress  the  decision  below  with 
the  argument  that  certain  dealings  between  petitioner  and 
the  partnership  were  not  at  arm's  length.  In  support  of 
tliis,  their  brief  points  to  the  fact  that  the  partnership's 
note,  given  to  petitioner  in  part  payment  of  certain  of  its 
assets,  drew  interest  at  2%,  and  cites  the  testimony  that  the 
prevailing  interest  rate  for  commercial  loans  was  6%.  It 
is  also  contended  that  the  rental  established  in  the  lease  of 
petitioner's  real  estate  to  the  partnership  was  inadequate 
because  it  was  fixed  at  $3000  a  year  whereas  the  fair  rental 
value  was  "about  $7000"  a  year  (Com.  Br.  pp.  15-16). 

With  respect  to  the  interest  rate,  counsel  ignore  the  un- 
disputed testimony  of  the  vice  president  of  the  First  Na- 
tional Bank  of  Eugene  that  ''contracts  of  this  nature  are 
usually  at  a  lower  rate  than  the  going  bank  interest  rates ' ' 
and  that  "I  don't  know  of  any"  standard  rate  for  such  a 
contract  (R.  186-187;  Br.  pp.  14-15,  fn.  5).  The  Tax  Court 
made  no  finding  or  comment  concerning  the  interest  rate; 
any  finding  that  the  interest  rate  was  inadequate  would 
have  been  clearly  erroneous. 

sioner  cites  only  Advance  Machinery  Exchange,  Inc.,  8  T.C.M.  84 
(Com.  Br.  p.  15).  The  brief  makes  no  attempt  to  assimilate  the 
facts  of  that  case  to  the  present  case.  On  every  significant  point 
the  facts  there  were  wholly  different.  In  the  Advance  case  there 
were  in  form  four  separate  entities,  but  all  were 

"  *  *  *  engaged  in  the  same  business,  at  the  same  location, 
using  the  same  equipment,  with  the  same  employees,  and  to 
a  large  extent  supplying  the  same  customers.  All  four  busi- 
nesses were  controlled  by  J.  Blachman  and  Seymour  Blach- 
man,  father  and  son.  The  two  operated  the  business  and  kept 
the  books  and  records  of  all  four  businesses  in  such  a  way 
that  the  net  profit  of  each  could  be  manipulated  as  they  saw 
fit,  and,  in  general,  so  conducted  the  business  that  it  is  im- 
possible to  determine  where  the  activities  of  one  or  the  other 
begin  and  end."  8  T.C.M.  84,  89. 
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As  to  the  rental  rate,  there  is  some  dispute  but  the  pre- 
ponderance of  the  testimony  supports  the  $3,000  annual 
rate  fixed  in  the  lease.  Here,  also,  the  Tax  Court  made  no 
finding  or  comment  to  the  effect  that  the  rental  rate  was  in- 
adequate, or  otherwise  on  this  subject  (Br.  pp.  14-15,  fn.  5). 
Any  finding  that  the  rental  was  inadequate,  if  made,  would 
have  been  essentially  an  attempt  to  substitute  the  judgment 
of  the  Tax  Court  in  1949  for  that  of  the  parties  to  the  trans- 
action in  1941.  For  another  reason,  moreover,  even  an 
adverse  finding  on  this  point  would  not  be  sufficient  to 
support  the  decision  below.  The  undisputed  fact  is  that 
a  lease  was  made,  and  that  a  substantial  rental  was  paid. 
The  adequacy  of  the  rental  as  such  is  not  in  issue.  The 
Commissioner's  position  is  much  broader — namely,  that  the 
alleged  inadequacy  of  the  rental  set  in  the  lease,  together 
with  numerous  other  elements,  establish  that  the  partner- 
ship and  its  operation  were  a  fraud  or  sham.  But  the  other 
elements  in  the  case  prove  exactly  the  contrary  and  estab- 
lish that  the  partnership  genuinely  existed  and  produced 
the  income  in  question.^ 


5.  The  recent  case  of  E.  R.  Goold  v.  Commissioner,  decided  by 
this  Court  May  4,  1950,  confirms  the  foregoing  analysis.  The 
Court  pointed  out  in  that  case  that  "the  tax  incidents  of  the 
transfer  itself"  were  not  in  issue. 

Also  pertinent  is  the  following  extract  from  the  E.  B.  Goold 
opinion. 

"Under  existing  law,  the  father  had  complete  freedom,  at 
least  up  to  the  date  of  this  vvriting,  to  transfer  his  property 
in  any  way  he  saw  fit.  So  far  as  the  disputed  income  tax 
deficiencies  are  concerned,  whether  or  iiot  the  sale  was  an 
improvident  transaction,  is  not  of  the  business  of  the  tax 
collector.  The  tax  collector's  apparent  opinion  that  the 
father  should  not  have  sold  valuable  property  to  his  son 
without  a  cash  consideration,  or  that  he  should  not  have 
taken  in  payment  a  note  payable  out  of  future  profits,  is 
utterly  immaterial. ' ' 


7 

The  point,  in  any  event,  is  that  the  evidence  on  this  sub- 
ject, viewed  most  favorably  from  the  standpoint  of  the  Com- 
missioner, is  at  best  disputed,  and  that  the  Tax  Court  made 
no  findings  whatsoever  on  the  point.  Therefore,  the  ele- 
mentary rule  is  applicable  that,  on  review  of  Tax  Court 
decisions,  the  Court  of  Appeals  may  not  make  its  own  find- 
ings of  fact  but  must  reverse  if  the  Tax  Court  findings  are 
inadequate  to  support  its  decision.^ 

The  Commissioner's  treatment  of  other  evidence.  Equally 
untenable  is  the  Commissioner's  treatment  of  the  fact  that 
the  partnership  endorsed  one  or  more  of  the  petitioner's 
renewal  notes  representing  loans  made  to  petitioner  by  the 
First  National  Bank  of  Eugene  prior  to  the  transfer  of  the 
business  to  the  partnership  (Com.  Br.  p.  16;  cf.  Br.  pp.  16- 
17,  fn.  7).  There  is  no  significance  whatsoever  in  tliis  fact. 
The  loan  was  made  to  petitioner,  not  the  partnership,  and 
tlie  proceeds  had  gone  solely  to  petitioner.  The  loan  having 
been  made  when  petitioner  operated  the  lumber  and  build- 
ing supply  business,  it  was  quite  natural  that  upon  a  re- 
newal note  given  after  the  transfer  of  the  business,  the 
Bank  should  seek  to  obtain  the  partnership  as  an  endorser. 
As  the  vice  president  of  the  Bank  testified,  with  commenda- 
ble candor,  '<***!  think  we  always  try  to  get  all  the  sig- 
natures we  can"  (R.  183). 

From  the  foregoing,  the  Commissioner  also  argues  that 
the  Bank  and  the  public  generally  regarded  the  partnership 
and  petitioner  as  a  single  business  entity  (Com.  Br.  p.  16). 


Q  >.*  *  *  ^^,g  \\?i\Q  no  power  to  make  findings  and  can  but 
reverse  if  the  findings  are  inadequate."  Commissioner  v.  Kolb, 
100  F.2d  920,  925  (9th  Cir.).  To  the  same  effect  are  :  Commissioner 
V.  8ti7ich field's  Estate,  161  F.2d  555,  556  (9th  Cir.)  ;  Hormel  v. 
Helvering,  312  U.S.  552,  560;  Helvering  v.  Rankin,  295  U.S.  123, 
131.  And  see  Securities  Comm'n  v.  Chenery  Corp.,  318  U.S.  80,  88. 
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But  the  record  contains  nothing  in  support  of  this  argu- 
ment and  in  fact  is  all  to  the  contrary.  There  is  express 
testimony  that  the  Bank,  in  January  1941,  was  promptly 
informed  that  the  partnership  had  taken  over  the  lumber 
and  building  supply  business  (R.  189,  190).  There  is  no 
evidence  whatsoever  that  any  supplier  or  purchaser  or  any- 
one else  who  dealt  with  the  partnership  believed,  or  had 
reason  to  believe,  that  he  was  dealing  with  petitioner,  or 
with  the  partnership  and  petitioner,  rather  than  with  the 
partnership  alone.  In  January  1941,  the  partnership  filed 
an  assumed  business  name  certificate  Avith  the  County  Clerk 
of  Lane  County,  Oregon,  and  published  notice  to  this  effect 
(R.  36-37, 135-136,  Pet.  Exh.  19 ;  Br.  p.  16). 

Business  imrpose  and  tax  motive:  "substance  versus 
form."  Our  main  brief  has  dealt  at  length  with  the  question 
of  business  purpose,  tax  motive  and  substance  versus  form 
(Br.  pp.  25-28,  28-33,  33-36,  44-49).  The  Commissioner's 
treatment  of  this  subject  does  not  attempt  to  meet  our 
analysis,  but,  like  the  opinion  of  the  single  judge  below, 
mingles  together  and  confuses  two  separate  fields  of  in- 
quiry (Com.  Br.  pp.  16-18). 

(1)  The  transfer  of  the  business  from  petitioner  to  the 
partnership.  Upon  a  careful  reading,  it  will  be  seen  that 
neither  the  opinion  below  nor  the  Commissioner's  brief 
maintains  that  the  transfer  of  the  business  from  the  peti- 
tioner to  the  partnership  was  dominated  by  a  motive  to 
avoid  corporate  taxes.  Yet  it  is  corporate  taxes  (not  per- 
sonal income  taxes)  which  alone  are  involved  in  this  pro- 
ceeding. 

As  we  have  pointed  out,  the  single  judge  below  made  no 
finding  as  to  tax  motive,  though  mentioning  in  his  opinion 
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"reallocation  of  income  among  family  groups"  (Br.  p.  11 
fn.  3).  The  judge,  in  his  opinion,  referred  to  Scharpf's 
desire  for  a  larger  participation  in  the  profits  and  for  a 
form  of  organization  which  would  permit  him  to  get  out 
more  readily.  He  then  spoke  of  Scharpf's  expectation  that 
Eogers  (who  owned  50%  of  the  corporate  stock)  should 
have  a  half  interest  in  the  partnership,  and  of  Roger's 
decision  that  his  wife  also  should  become  a  partner  (R. 
283).  It  will  be  seen  that  these  comments,  insofar  as  they 
have  any  bearing  on  taxes,  do  not  single  out  as  significant 
the  discontinuance  of  the  business  in  corporate  form  (i.e., 
corporate  taxes)  but,  rather,  the  ownership  of  the  business 
as  reflected  in  the  composition  of  the  partnership  (i.e.,  per- 
sonal income  taxes). 

The  Commissioner's  brief  approaches  the  matter  in  back- 
handed fashion  by  arguing  that  there  was  no  "business 
purpose"  for  the  transfer  of  the  business  to  the  partner- 
ship (Com.  Br.  pp.  17-19),  but  the  record  is  explicitly  to 
the  contrary  (Br.  pp.  10-11,  fn.  3,  45-47).  Scharpf  wanted 
a  partnership  for  reasons  which  had  nothing  to  do  with 
taxes  and  a  partnership  in  fact  came  into  existence  and 
operated  the  business."^ 

Like  the  "unitary"  business  argument  {supra,  pp.  2-4), 
lousiness  purpose  and  tax  motive  are  significant  only  as 
they  throw  light  on  the  fundamental  question  whether  the 
entity  involved  can  be  disregarded  as  a  sham  or  fraud.  A 
familiar  mode  of  stating  this  test  is  that  the  tax  laws 
"look  to  substance  rather  than  to  form"   (Br.  pp.  25-31 


7.  Without  interrupting-  the  continuity  of  the  argument  at  this 
point,  we  summarize,  infra,  pp.  12-13,  the  evidence  bearing  on  tax 
motive. 
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and  cases  there  cited).  AVhere  the  thing  done  is  transitory 
in  nature  and  for  this  or  other  reasons  appears  equivocal, 
then  purpose,  motive,  "unitary"  nature  of  the  business, 
may  throw  revealing  light  on  the  true  nature  of  the  trans- 
action. "*  *  *  in  interpreting  an  equivocal  transaction  mo- 
tives may  be  considered  as  bearing  on  the  real  nature 
thereof."  Brunton  v.  Commissioner,  42  F.2d  81,  82  (9th 
Cir.),  certiorari  denied,  sub  nom.,  Brunton  v.  Burnet,  282 
U.S.  889.  But  where  the  thing  done  has  substance  and  hence 
is  not  a  sham  or  fraud,  as  where  a  new  entity  in  fact  comes 
into  existence  and  operates  a  business  throughout  the  years, 
then  a  tax  saving  motive  and  the  other  considerations  here 
mentioned  become  immaterial.  A  method  "avowedly  chos- 
en in  order  to  reduce  taxes"  must  be  respected  by  the  tax 
collector  if  it  is  "real"  and  not  a  "sham."  United  States  v. 
Cumberland  Public  Service  Company,  338  U.S.  451,  453, 
455.» 

The  reasons  sunmiarized  in  the  preceding  paragraph 
justify  our  repeated  insistence  that  in  this  case  the  ele- 
ments of  tax  motive  and  purpose,  even  had  they  existed, 
would  be  deprived  of  all  significance  (Br.  pp.  28-33,  44-47). 
For  here  there  was  nothing  equivocal;  petitioner  in  fact 
transferred  the  business  to  another  entity ;  the  partnership 
in  fact  came  into  existence  and  has  operated  the  business 
through  the  years  since  1940.   The  partners  contributed 


8.  In  addition  to  the  cases  cited  in  our  main  brief,  reference 
may  also  be  made  to  the  following  statement  of  the  law  in  John 
Wachtel  Corp.,  4  T.C.M.  768,  771 :  " 

"We  know  of  no  law  which  prevents  stockholders  of  a 
corporation  from  changing  the  operation  of  a  business  by  a 
corporation  to  operation  by  a  partnership.  That  is  frequently 
done ;  and  if  the  purpose  is  to  avoid  burdensome  corporate 
taxes,  it  is  not,  by  reason  of  that  fact  alone,  invalid." 
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their  individual  capital,  a  partnership  agreement  was 
signed,  and  all  requirements  of  applicable  partnership  law 
were  faithfully  satisfied.  Consideration  was  paid  in  full 
for  the  assets  transferred  to  the  partnership  by  petitioner. 
The  partnership  hired  its  ow^n  employees,  some  30,  and 
conducted  its  own  business  in  its  own  name  and  on  its  own 
credit.  Rogers  and  Scharpf  continued  to  head  the  business, 
but  not  as  corporate  officers ;  they  and  the  other  partners 
now  exposed  themselves  to  personal  liability  and  all  the 
other  incidents  of  the  partnership  relation  (Br.  pp.  12-16). 

(2)  The  inclusion  of  the  hvo  wives  as  members  of  the 
partnership.  On  any  conceivable  view,  a  partnership  came 
into  existence,  of  which  at  least  Messrs.  Rogers  and  Scharpf 
Were  members.  As  we  have  previously  pointed  out,  the 
single  judge  of  the  Tax  Court  appears  to  have  decided 
the  case  on  the  erroneous  theory  that  the  case  is  governed 
by  the  same  principles  that  w^ould  apply  to  the  issue  wheth- 
er the  two  waives  could  also  be  regarded  as  members  of  the 
partnership.  It  was  in  this  connection  that  the  single  judge 
spoke  of  "a  reallocation  of  income  among  family  groups" 
(R.  283). 

Under  Commissioner  v.  Culhertson,  337  U.S.  733,  it 
seems  clear  that  the  two  wives  must  be  regarded  as  bona 
fide  partners.  We  again  point  out,  however,  that  this  is 
not  the  question  at  issue  in  the  present  case.  It  is  sufficient 
here  that  a  partnership  was  created,  of  whomever  com- 
posed, and  that  the  business  was  in  fact  transferred  to 
and  operated  by  such  partnership.  If  this  was  accomplished, 
then  petitioner  cannot  be  taxed  on  the  income  of  the  part- 
nership. Whether  the  income  reported  by  the  wives  can 
be  attributed  and  taxed  to  the  husbands  is  a  wholly  separate 
question,  outside  the  scope  of  the  present  case. 
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The  Commissioner's  brief  falls  into  the  same  error  as 
did  the  opinion  of  the  single  judge,  but  adds  nothing  by 
way  of  discussion  and  clarification.*^ 


Although  not  essential,  it  will  perhaps  be  useful  in  con- 
cluding this  discussion  to  smmnarize  the  significant  facts 
bearing  upon  the  inquiry  as  to  tax  purpose.  Viewing  the 
record  as  a  whole,  it  is  quite  understandable  that  the  single 
judge  should  have  been  unwilling  to  make  a  finding  of  a 
tax  avoidance  motive  as  to  any  aspect  of  the  transfer  of 
the  business  or  of  the  formation  of  the  partnership  (Br. 
pp.  10-11,  fns.  2,  3,  28-36,  44-49). 

Scharpf  wanted  to  do  business  in  partnership  form  for 
reasons  having  nothing  to  do  with  taxes.  At  the  time  of 
his  proposal,  taxes  could  have  been  no  significant  problem, 
for  the  business  was  scarcely  profitable  and  the  war-time 
excess  profits  tax  had  not  even  been  enacted.  As  the  result 
of  the  transfer  of  the  business  to  the  partnership,  Scharpf 
increased  his  interest  as  a  proprietor  from  less  than  5% 
to  25%.  He  and  Rogers  headed  the  business  and,  if  any- 
thing, the  partnership  arrangement  more  accurately  re- 
flected Scharpf's  contribution  to  the  enterprise  than  did 
the  corporate  form  of  doing  business.  Also,  it  increased 
Scharpf's  personal  income  taxes. 

Rogers  at  first  opposed  the  partnership,  and  for  strictly 
business  reasons:  he  did  not  like  the  unlimited  personal 


9.  In  addition  to  the  cases  cited  in  our  main  brief  at  p.  37 
there  should  be  added  John  L.  Denning  &  Co.  v.  Commissioner, 
180  F.2d  288  (10th  Cir.),  decided  February  8,  1950,  reversing  the 
decision  of  the  Tax  Court  and  holding  that  the  income  of  the 
partnership  there  involved  couki  not  be  taxed  to  the  petitioner 
corporation. 
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liability  of  a  partner.  He  finally  consented,  on  condition 
that  petitioner  corporation  should  continue  to  hold  the 
real  estate.  Ironically,  it  is  only  the  continued  existence 
of  the  petitioner  corporation  which  makes  possible  the 
present  controversy.  Yet,  it  was  Rogers,  opposing  the 
transfer — not  Scharpf,  favoring  it — who  wanted  petitioner 
continued.  Further,  the  only  new  proprietor  of  the  business 
was  Mrs.  Rogers.  Apart  from  the  fact  that  as  of  1941  her 
interest  could  easily  have  turned  out  to  be  worth  less  than 
she  paid  for  it,  it  is  significant  here  also  that  it  was  not  her 
husband,  but  Scharpf,  who  pressed  for  the  formation  of  the 
partnership. 

It  is  clear,  therefore,  that  an  underlying  purpose  of  tax 
avoidance  simply  cannot  be  extracted  from  this  record. 

II. 

The  single  judge  below  entered  his  findings  of  fact  and 
opinion,  directing  that  decision  should  be  entered  under 
the  Tax  Court's  Rule  50.  In  computing  the  deficiencies  for 
the  years  19-13  and  1944  resulting  from  his  previous  de- 
termination, the  single  judge  proceeded  to  deny  to  peti- 
tioner the  credits  against  the  partnership  income  to  which 
it  would  have  been  entitled  if  such  earnings  belonged  to 
it  (Br.  pp.  51-55).  The  Commissioner's  brief  does  not  at- 
tempt to  defend  the  denial  of  these  credits  under  Sections 
710-720,  Internal  Revenue  Code.  It  insists,  nevertheless, 
that  petitioner  had  waived  a  correct  computation  of  its 
taxes  (Com.  Br.  pp.  19-20). 

We  do  not  question  the  power  of  the  Tax  Court  to  pre- 
scribe its  own  rules  of  practice  and  procedure,  under  Sec- 
tion 1111,  Internal  Revenue  Code.  The  question,  rather, 
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is  whether  anything  in  the  terms  of  Rule  50,  or  in  previous 
decisions  thereunder,  fairly  put  petitioner  on  notice  that 
it  should  have  taken  any  action  other  than  what  it  took  to 
preserve  its  right  to  a  fair  and  just  computation  of  its 
taxes.  It  is  not  open  to  the  Tax  Court  under  the  procedural 
due  process  guaranteed  by  the  Fifth  Amendment,  nor 
within  its  statutory  rule-making  authority,  so  to  interpret 
its  Rules  as  to  deny  to  a  taxpayer  a  fair  hearing  on  issues 
governing  the  amount  of  a  claimed  tax  deficiency. 

We  have  previously  shown  that  neither  the  terms  of 
Rule  50  nor  previous  interpretations  justify  the  result 
reached  in  the  present  case  (Br.  pjD.  56-61).  The  cases  cited 
by  the  Commissioner  (Com  Br.  pp.  19-20)  do  not  meet  the 
facts  in  the  instant  case,  for  they  involve  new  issues  as- 
serted by  the  Conunissioner,  by  the  taxpayer  or  by  both, 
or  by  the  Tax  Court  itself,  falling  outside  a  correct  com- 
putation of  the  tax  under  the  findings  of  fact  and  opinion 
of  the  Tax  Court.  For  example.  Fifth  Street  Bldg.  v.  Com- 
missioner, 77  F.2d  605  (9th  Cir.),  upon  which  the  Commis- 
sioner principally  relies,  involved  a  question  as  to  com- 
putation of  invested  capital  for  the  year  1921  and  a  sec- 
ond question  as  to  depreciation  for  the  year  1926.  From  the 
report  of  the  case,  it  appears  that  after  the  Board  (now  the 
Tax  Court)  had  entered  its  findings  of  fact  and  opinion 
as  to  these  two  questions,  and  when  the  case  came  on  for 
decision  under  Rule  50,  the  Commissioner  for  the  first  time 
moved  to  disallow  depreciation  for  the  year  1921 ;  and  the 
taxpayer  then  moved  to  exclude  certain  rentals  for  that 
period.  Since  these  were  new  issues,  not  relating  to  a  cor- 
rect computation  under  the  Board's  prior  determination, 
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the  Board  properly  denied  both  motions.  It  was  these  rul- 
ings that  this  Court  sustained  (77  F.2d  at  pp.  608-609). 


In  connection  with  our  brief  discussion  of  the  scope  of 
review  in  Tax  Court  cases  (Br.  Ill,  pp.  61-62),  we  call  to 
the  attention  of  the  Court  the  recent  decision  of  the  Court 
of  Appeals  for  the  Second  Circuit  in  Orvis  v.  Higgins,  180 
F.2d  537,  which  supports  our  discussion  of  the  test  to  be 
applied  by  the  reviewing  court. 

Respectfully  submitted, 

Herman  Phleger, 
Theodore  R.  Meyer, 
Alvin  J.  Rockwell, 
Carl  E.  Davidson, 
Ralph  R.  Bailey, 

Attorneys  for  Petitioner. 

Brobeck,  Phleger  &  Harrison, 
Of  Counsel. 

June  15,  1950. 
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Jurisdiction  of  This  Court  and  the  District  Court. 

As  alleged  in  the  Petition  below  jurisdiction  thereof  and 
jurisdiction  to  issue  the  temporary  injunction  appealed 
from  by  appellants'  notice  of  appeal  to  this  Court  [Tr. 
123],  is  conferred  by  Section  10-1  of  the  Labor  Manage- 
ment Relations  Act  of  1947  [Tr.  4|.  More  basically,  the 
right  of  the  Board  to  apply  for  that  injunction  depends  on 
whether    the   conduct   alleged   against   respondents    below 
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and  appellants  here  affects  commerce  within  the  meaning 
of  Section  2,  Subsections  (6)  and  (7)  of  the  Act.  The 
commerce  allegations  of  the  Petition  are  to  be  found  in 
Paragraph  9,  Subsections  a,  b,  c,  e,  f,  and  g  of  the  Peti- 
tion [Tr.  5-9,  inch]  and  commerce  affidavits  filed  by 
Wm.  L.  Sheets  [Tr.  26]  and  Wm.  L.  Budge  [Tr.  28]. 
Commerce  is  denied  by  Respondent's  Return,  Paragraph 
IX  [Tr.  43]  and  by  the  Mashburn  affidavit  [Tr.  55]  and 
one  of  the  contentions  of  appellants  in  this  appeal  is  that 
no  sufficient  showing  on  commerce  was  before  the  Dis- 
trict Court.  This  Court  has  jurisdiction  of  the  appeal 
under  28  U.  S.  C.  A.  225. 

Statement  of  the  Case. 

Appellants  are  a  local  labor  organization  operating  in 
Los  Angeles  County,  California,  comprised  of  working- 
men  who  follow  the  trade  of  setting  and  installing  ma- 
chinery, and  affiliated  with  the  Carpenters  Brotherhood, 
American  Federation  of  Labor ;  the  Building  Trades  Coun- 
cil of  that  county  operating  under  the  Building  Trades 
Department  of  the  American  Federation  of  Labor;  and 
the  individual  executive  heads  of  the  two  organizations. 

Pursuant  to  their  notice  of  appeal  [Tr.  123]  they  come 
here  for  relief  from  a  judgment  of  the  District  Court 
[Tr.  121],  the  judgment  being  one  of  injunction  against 
appellants,  and  ask  this  Court  to  strike  down  that  judg- 
ment, order  it  vacated,  and  to  relieve  appellants  from  its 
restraints  and  inhibitions. 

The  petition  for  injunction  here  is  by  an  officer  of  the; 
National  Labor  Relations   Board  under   Section    10-1   of( 
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the  Taft-Hartley  Act  upon  a  charge  of  violation  of 
Section  8(B)(4)(D),  the  "jurisdictional  strike"  section 
of  that  Act. 

Whether  or  not  petitioners  showing  below  is  sufficient 
under  the  sections  mentioned,  it  is  a  showing,  as  to  acts  of 
appellants,  lawful^  if  prior  to,  and  except  for,  the  Taft- 
Hartley  Law. 

Possibly  by  accident  as  much  as  by  design,  the  Tran- 
script here  provides  a  remarkably  clear  view  of  the  work- 
ings of  the  union  unfair  labor  practice  provisions,  the 
injunction  provisions,  and  the  jurisdictional  strike  pro- 
visions of  the  Taft-Hartley  Act. 

As  will  be  seen  by  the  Board's  Decision  in  the  10-K 
proceeding  [Tr.  229  at  Tr.  237]  this  case  was  the  fourth 
to  come  before  the  Board  after  a  10-K  hearing,  and  the 
Board's  Decision  here  is  their  fourth  10-K  Decision.  It 
was  the  first  case  to  come  before  the  Board  after  hearing 
on  a  complaint  issued  under  Section  8(B)  (4)  (D)  charging 
the  union  unfair  labor  practice  of  jurisdictional  strike,  and 
was  argued  before  the  Board  January  5,  1950.  Follow- 
ing the  Board  Decision  further  we  find  approximately 
650  members  of  unions  affiliated  with  appellant  council 
working  for  Stone  and  Webster,  ostensibly  the  general 
contractor,  and  for  subcontractors,  on  a  power  plant  for 
Edison  [Tr.  233,  234,  235].  Westinghouse,  on  a  direct 
contract  with  Edison,  installs  turbo-generators  exclusive- 
ly with  Machinists,  an  independent  union,  to  the  exclusion 
of  Millwrights,  an  American  Federation  of  Labor  union 
[Tr.  235;  238]  though  having  no  right  to  give  exclusive 


employment   privileges   to   the   Machinists   under    Section 
8-a-3  of  the  Taft-Hartley  Act  [Tr.  240]. 

The  gist  of  the  charge  against  appellants  is  that  on 
February  2,  1949,  all  of  the  American  Federation  of 
Labor  workers  refused  to  work  on  the  job  and  that  on 
March  29,  1949,  certain  American  Federation  of  Labor 
Ironworkers  refused  to  work  with  the  Machinists  employed 
by  Westinghouse,  in  violation  of  Section  8(B)(4)(D) 
[Tr.  9,  10].  As  will  be  seen  from  the  affidavit  of  Mash- 
burn,  Secretary-Treasurer  of  the  American  Federation  of 
Labor  Council,  the  Machinists  have  never  been  certified  to 
represent  any  Westinghouse  workers  under  the  Act  nor 
become  entitled  to  any  preference  in  hiring  under  Section 
8-a-3  thereof  [Tr.  57],  and  the  actions  alleged  against 
the  American  Federation  of  Labor  in  the  petition  were 
for  the  purpose  of  breaking  up  the  unfair  labor  practice 
existing  between  Westinghouse  and  the  Machinists  and 
getting  American  Federation  of  Labor  members  the  em- 
ployment opportunities  from  which  they  were  being  ex- 
cluded under  the  practices  and  agreements  between  West- 
inghouse and  the  Machinists  in  violation  of  Sections  8-a-l, 
8-a-3,  8-b-l,  and  8-b-2  of  the  Act  [Tr.  54].  The  Return 
to  the  Rule  to  Show  Cause  also  denies  that  the  activities 
of  February  2,  1949,  were  anything  but  a  concerted 
protest,  authorized  by  Section  7  of  the  x\ct,  against  the 
unfair  labor  practice  on  the  part  of  Westinghouse  and  the 
Machinists  above-mentioned  [Tr.  45]  and  that  the  activi- 
ties of  the  ironworkers  on  April  11,  1949,  were  anything 
more  than  a  protest  on  their  part  to  obtain  a  collective 
agreement  with  Westinghouse  (as  alleged  in  the  affidavit 
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of  the  Westinghouse  superintendent  attached  to  the  peti- 
tion) [Tr.  47,  31],  and  a  protest  under  Section  7  of  the 
Act  against  the  Westinghouse-Machinist  unfair  labor 
practice.  Attached  to  the  Mashburn  affidavit  is  the 
secondary  boycott  charge  against  the  American  Federation 
of  Labor  which  was  dismissed  or  never  acted  upon,  the 
charge  of  unfair  labor  practice  against  Westinghouse  and 
the  Machinists  which  was  pending;  the  contract  between 
Edison  and  Stone  and  Webster  is  also  attached  so  that  it 
may  be  seen  that  in  all  matters  Stone  and  Webster  is 
merely  the  agent  of  Edison,  and  letters  are  also  attached 
to  show  that  in  the  installation  of  the  equipment,  which 
is  all  that  is  involved  in  the  labor  dispute,  Westinghouse 
also  is  an  agent  of  Edison.  The  work  belongs  to  the 
American  Federation  of  Labor  under  the  American  Fed- 
eration of  Labor-Stone  and  Webster  contract,  behind 
which  Edison  is  operating  [Tr.  236]. 

The  long  affidavit  beginning  at  Tr.  124  serves  the  pur- 
pose of  bringing  in  admissions  of  representatives  of  West- 
inghouse and  the  Machinists  as  to  the  unfair  labor  prac- 
tice being  maintained  by  them  and  the  letters  at  Tr.  222, 
223,  224,  225,  226  and  227  are  for  the  same  purpose. 

It  will  be  noted  that  while  the  Board's  decision  after 
the  10-K  hearing  is  dated  May  11,  1949,  and  allows  ten 
days  for  compliance,  a  petition  for  injunction  was  filed 
May  3,  1949  [Tr.  13,  83]  and  heard  May  16,  1949  [Tr. 
38]. 

As  is  usual  in  matters  involving  the  construction  trades, 
wherein  work  is  completed  in  limited  periods,  instead  of 


going  on  indefinitely  as  in  factories,  the  so-called  tempo- 
rary injunction  obtained  by  unusual  haste  of  the  Board's 
General  Counsel  in  protection  for  the  Westinghouse  Com- 
pany against  union  activity  will  be  as  useful  to  the 
fortunate  employer  as  a  determination  on  the  merits  by 
the  Board. 

While  the  unions  contend  that  the  other  subsections  of 
Section  8  are  for  the  purpose  of  permitting  non-unionists 
to  enjoy  the  benefits  of  union  membership,  compelling 
unionists  to  break  each  others  strikes  and  tear  down  each 
others  wages  and  working  conditions,  and  to  encourage  the 
production  of  non-union  products  by  forcing  unionists 
to  add  labor  to  them,  the  charge  against  subsection  B-4-D 
is  that  it  ousts  the  Board  of  jurisdiction  to  determine 
representation  and  invests  the  employer  with  that  power. 
It  will  be  noted  that  the  dispute  here  is  not  an  over- 
lapping of  jurisdiction  on  the  edges  but  a  claim  by  each 
of  two  unions  for  the  whole  of  the  work  [Tr.  56,  57, 
213]. 

It  is  the  contention  of  the  unions  that  this  is  not  a 
jurisdictional  dispute,  but  a  dispute  over  representation 
and  this  is  the  view  of  the  two  members  of  the  Board  who 
dissented  in  the  three  previous  10-K  cases  [Tr.  237]. 

We  invite  attention  to  the  injunction  here  from  the 
aspect  of  its  invasion  by  its  sweeping  terms  of  personal 
rights,  its  rubber  stamping  of  the  employment  policy  as 
fixed  by  the  employer,  and  its  substitution  of  an  adminis- 
trative officer's  views  for  proof  as  a  basis  of  jurisdiction. 
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Points  on  Appeal;  Specifications  of  Error. 

I. 

If  it  was  intended  by  Congress  that  Section  8(B) 
(4)(D)  Title  I  of  the  Labor  Management  Act  of  1947 
should  prohibit  a  union  and  its  members  to  strike  to  win 
from  an  enemy  union  or  from  non-union  employees  con- 
tested work  opportunities  or  to  refuse  to  perform  services 
for  the  employer  in  that  situation,  said  section  of  said 
Act  is  in  that  respect  unconstitutional  and  void  because 
in  violation  of  the  First,  Fifth  and  Thirteenth  Amend- 
ments of  the  Constitution  of  the  United  States. 

II. 

The  injunction  appealed  from  was  issued  upon  evidence 
insufficient  to  warrant  the  issuance  thereof. 

III. 

Petitioner  below  showed  no  probable,  sufficient  or  any 
cause  or  finding  thereof  to  apply  for  the  injunction  ap- 
pealed from. 

IV. 

The  trial  court  erred  in  issuing  the  injunction  on  proof 
that  petitioner  had  reasonable  cause  to  believe  that  the 
charge  was  true  and  a  complaint  should  issue,  such  show- 
ing being  sufficient  on  charges  of  violation  of  Sections 
8(B)(4)(A),  8(B)(4)(B)  and  8(B)(4)(C)  of  the 
National  Labor  Relations  Act  as  amended,  hereinafter 
called  the  Act,  but  not  on  charges  of  violation  of  Section 
8(B)(4)(D). 


V. 

The  trial  court  had  no  jurisdiction  to  entertain  a  peti- 
tion for  injunction  within  the  time  allowed  for  voluntary 
compliance  with  the  decision  of  the  Board  under  Section 
10-K  of  the  Act. 

VI. 

The  injunction  appealed  from  was  issued  to  restrain 
a  strike  by  appellants  against  the  Machinists  and  Westing- 
house  for  violation  of  Sections  8-a-l,  8-a-3,  8-b-l  and 
8-b-2  of  the  Act  constituting  Unfair  Labor  Practices 
under  the  Act,  W'hich  excluded  members  of  appellants  from 
employment ;  on  the  evidence  the  work  stoppage  is  a  result 
of  the  illegal  closed  shop  contract ;  an  unfair  labor  practice 
strike  is  protected  union  activity. 

VII. 

The  injunction  appealed  from  is  couched  in  the  lan- 
guage of  the  Act,  is  so  vague  and  indefinite  that  it  is 
impossible  to  ascertain  therefrom  what  conduct  is  allowed 
and  what  conduct  is  forbidden,  and  is  contrary  to  Rule 
65(d). 

VIII. 

The  injunction  appealed  from  is  broader  than  the  dis- 
pute involved  and  decided  by  the  Board,  unnecessarily 
restricts  the  rights  of  the  union  members,  compels  them  to 
work  against  their  desires  and  prohibits  their  withholding 
their  services. 


IX. 

The  Act  does  not  confer  jurisdiction  on  the  Board  to 
hear  and  determine  matters  such  as  are  presented  in  this 
case  arising  out  of  a  building  enterprise  purely  local  in 
nature  and  not  contributing  to  the  flow  of  interstate  com- 
merce, and  hence  the  District  Court  had  no  jurisdiction  to 
entertain  the  petition. 

X. 

The  Sixth  Finding  of  Fact  based  on  the  Second 
Amended  Charge  erroneously  supports  the  injunction  with 
matters  not  considered  by  the  Board  or  on  which  there 
has  been  a  10-K  hearing. 

XL 

The  acts  and  conduct  of  the  Respondents  below  justify- 
ing the  issuance  of  the  injunction  are  not  found  or  speci- 
fied in  reasonable  detail. 

XII. 

The  injunction  is  not  limited  to  proper  pendente  lite 
relief  but  finally  determines  the  issues  presented  by  the 
charges  against  the  unions  and  grants  full  and  final  relief 
against  them  without  trial. 

XIII. 

The  injunction  erroneously  omits  to  preserve  to  the 
unions  the  rights  guaranteed  by  Section  8-C  of  the  Act 
in  failing  to  exclude  from  its  prohibitions  acts  which  do 
not  involve  threats  or  reprisal  or  promises  of  benefit. 
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I. 

If  It  Was  Intended  by  Congress  That  Section  8(B) 
(4)(D),  Title  I  of  the  Labor  Management 
Act  of  1947  Should  Prohibit  a  Union  and  Its 
Members  to  Strike  to  Win  From  an  Enemy 
Union  or  From  Non-Union  Employees  Contested 
Work  Opportunities  or  to  Refuse  to  Perform 
Services  for  the  Employer  in  That  Situation,  Said 
Section  of  Said  Act  Is  in  That  Respect  Unconsti- 
tutional and  Void  Because  in  Violation  of  the 
First,  Fifth  and  Thirteenth  Amendments  of  the 
Constitution  of  the  United  States.  | 

Labor  unions  have  the  right  to  exist  and  to  function. 
That  right  is  guaranteed  by  the  First  Amendment  to  the 
Constitution  of  the  United  States.  The  right  is  also 
pronounced  as  a  policy  of  the  United  States  in  Title  I, 
Section  1  of  the  Taft-Hartley  Act.  The  right  of  workers 
to  organize  into  labor  unions  is  the  right  peaceably  to 
assemble  and  to  redress  grievances. 

*Tt  was  not  by  accident  or  coincidence  that  the 
rights  to  freedom  in  speech  and  press  were  coupled 
in  a  single  guaranty  with  the  rights  of  the  people 
peaceably  to  assemble  and  to  petition  for  redress  of 
grievances.  All  these,  though  not  identical,  are  in- 
separable. They  are  cognate  rights  .  .  .  and 
therefore  are  united  in  the  First  Article's  assurance." 

Thomas  v.  Collins,  323  U.  S.  516,  530. 

No  labor  union  could  function  or  continue  in  being  if 
it  did  not  have  the  right  to  discipline  and  control  its 
membership  for  violation  of  lawful  union  principles. 

Those  who  would  deny  the  right  to  strike  and  peaceably 
picket  have  always  argued  that  peaceful  picketing  and 
strikes  may  be  banned  because  its  purpose  is  to  persuade 
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persons  not  to  perform  services  nor  to  purchase  mer- 
chandise and  that  the  resultant  detriment  to  the  business 
involved  should  take  precedence  over  the  workers'  in- 
terests. It  was  on  this  theory  that  Shasta  County,  Cali- 
fornia, sought  to  justify  the  ban  on  picketing  which  was 
invalidated  by  the  Supreme  Court  in  Carlson  v.  California, 
310  U.  S.  106,  112.     There  the  court  said: 

"It  is  true  that  the  ordinance  requires  proof  of 
a  purpose  to  persuade  others  not  to  buy  merchandise 
or  perform  services.  Such  a  purpose  could  be  found 
in  the  case  of  nearly  every  person  engaged  in  publi- 
cizing the  facts  of  a  labor  dispute ;  every  employee  or 
member  of  a  union  who  engaged  in  such  activity  in 
the  vicinity  of  a  place  of  business  could  be  found 
desirous  of  accomplishing  such  objectives;  disinter- 
ested persons  (who  might  be  hired  to  carry  signs) 
appear  to  be  a  possible,  but  unlikely,  exception.  In 
brief,  the  ordinance  .  .  .  proscribes  the  carrying 
of  signs  only  if  by  persons  directly  interested  who 
approach  the  vicinity  of  a  labor  dispute  to  convey  in- 
formation about  the  dispute." 

The  rule  is  now  as  Mr.  Justice  Brandeis  said  it  should 
be  in  his  dissent  in  Bedford  Cut  Stone  Co.  v.  Journeymen 
Stone  Cutters'  Association,  274  U.  S.  Z7,  56: 

"The  Constitution  of  the  Journeymen  Stonecutters' 
Association  provides:  'No  member  of  this  associa- 
tion shall  cut,  carve  or  fit  any  material  that  has  been 
cut  by  men  working  in  opposition  to  this  association 
.  .  .'  So  far  as  concerned  the  association,  the  in- 
dividual stonecutter  was  not  free.  He  had  agreed, 
when  he  became  a  member,  that  he  \^•ould  not  work  on 
stone  'cut  by  men  working  in  opposition  to'  the  asso- 
ciation. It  (the  union)  was  in  duty  bound  to  urge 
upon  its  members  observance   of  the  obligation   as- 
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runted  .  .  .  The  controversy  out  of  which  it 
arose,  related,  not  to  specific  grievances,  but  to  fun- 
damental matters  of  union  policy  of  general  applica- 
tion throughout  the  country.  The  national  associa- 
tion had  the  duty  to  determine,  so  far  as  its  members 
were  concerned,  what  that  policy  should  be.  It 
deemed  the  maintenance  of  that  policy  a  matter  of 
vital  interest  to  each  member  of  the  union.  The  duty 
rested  upon  it  to  enforce  its  policy  by  all  legitimate 
means."    (Emphasis  added.) 

"The  case  confronts  us  again  with  the  duty  our 
system  places  on  this  Court  to  say  where  the  in- 
dividual's freedom  ends  and  the  State's  power  begins. 
Choice  on  that  border,  now  as  always  delicate,  is 
perhaps  more  so  where  the  usual  presumption  sup- 
porting legislation  is  balanced  by  the  preferred  place 
given  in  our  scheme  to  the  great,  the  indispensable 
democratic  freedoms  secured  by  the  First  Amend- 
ment .  .  .  That  priority  gives  these  liberties  a 
sanctity  and  a  sanction  not  permitting  dubious  intru- 
sions. And  it  is  the  character  of  the  right,  not  of  the 
limitation,  which  determines  what  standard  governs 
the  choice     .     .     . 

"For  these  reasons  any  attempt  to  restrict  those 
liberties  must  be  justified  by  clear  public  interest, 
threatened  not  doubtfully  or  remotely,  but  by  clear 
and  present  danger.  The  rational  connection  between 
the  remedy  provided  and  the  evil  to  be  curbed  which 
in  other  contexts  might  support  legislation  against 
attack  on  due  process  grounds,  will  not  suffice.  These 
rights  rest  on  firmer  foundation.  Accordingly,  what- 
ever occasion  would  restrain  orderly  discussion  and 
persuasion,  at  appropriate  time  and  place,  iuiist  have 
clear  support  in  public  danger,  actual  or  impending. 
Only  the  gravest  abuses,  endangering  paramount  in- 
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terests,  give  occasion  for  permissible  limitation.  It 
is  therefore  in  our  tradition  to  allow  the  widest  room 
for  discussion,  the  narrowest  range  for  its  restriction, 
particularly  when  this  right  is  exercised  in  conjunc- 
tion with  peaceable  assembly."      (Emphasis  added.) 

Thomas  v.  Collins,  supra. 

The  emphasis  as  indicated  in  the  Collins  case  is  upon 
the  protection  and  preservations  of  liberties  secured  by 
the  First  Amendment.  The  liberties  under  the  Fifth 
and  Thirteenth  Amendments  are  equally  secured.  These 
liberties  do  not  permit  dubious  intrusion.  Only  the  gravest 
abuses  endangering  paramount  interests  give  occasion  for 
permissible  limitation.  It  is  submitted  that  none  of  these 
qualifications  exist  here.  Rather  there  is  no  public  danger, 
actual  or  impending.  The  case  comes  down  merely  to  the 
employment  of  an  individual  and  in  seeking  to  invoke  the 
employment  of  one  individual  the  case  would  cause  700 
employees  to  violate  their  union  obligations  and  forego 
the  right  which  the  Bedford  Cut  Stone  and  Thomas  v. 
Collins  cases  clearly  indicate  are  constitutionally  protected. 
It  should  be  unnecessary  to  point  out  that  Congress  pos- 
sesses no  power  to  set  aside  the  constitutional  guaranties. 

The  withdrawal  of  the  members  of  the  Los  Angeles 
Building  and  Construction  Trades  Council  and  of  the 
picketing  that  did  exist  was  admittedly  peaceful.  The 
purposes  sought  to  be  attained  by  this  activity  are  those 
which  long  ago  prompted  Chief  Justice  Taft  in  American 
Steel  Foundries  v.  Tri-City  Central  Trades  Council,  A2 
S.  Ct.  72,  at  page  78,  to  say: 

'Tt  is  helpful  to  have  as  many  as  may  be  in  the 
same  trade,  in  the  same  community,  united,  because  in 
the  competition  between  employers  they  are  bound  to 
be  affected  by  the  standard  of  wages  of  their  trade 
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in  the  neig-hborhood.  Therefore,  they  may  use  all 
lawful  propaganda  to  enlarge  their  membership  and 
especially  among  those  whose  labor  at  lower  wages 
will  injure  their  whole  guild." 

Neither  by  Congressional  Act  nor  by  decree  of  the 
highest  court  can  the  fundamental  rights  of  the  First 
Amendment  be  abridged  or  denied  where  those  rights  are 
peaceably  exercised  and  in  the  pursuit  of  a  lawful  objec- 
tion. The  scope  of  the  First,  Fifth  and  Thirteenth 
Amendments  is  not  confined  by  the  notion  of  Congress 
regarding  the  limits  to  be  imposed  in  an  industrial  dispute. 
American  Federation  of  Labor  v.  Swing,  61  S.  Ct.  568, 
and  the  interdependence  of  economic  interests  of  all  en- 
gaged in  the  same  industry  has  become  a  commonplace. 

American    Steel    Foundries    v.    Tri-City    Central 
Trades  Council,  supra. 

These  rights,  therefore,  cannot  be  mutilated  by  denying 
them  to  the  worker  in  a  dispute  with  an  employer  even 
though  they  are  not  in  his  employ.  Communication  by 
such  employees  of  the  facts  of  a  dispute  deemed  by  them 
to  be  relevant  to  their  interests  "can  no  more  be  barred 
because  of  concern  for  the  economic  interest  against  which 
they  are  (acting)       .    .    ." 

Senn  v.  Tile  Layers  Union,  301  U.  S.  468; 
American  Federation  of  Labor  v.  Swing,  supra. 

The  court  in  Thornhill  v.  Alabama,  310  U.  S.  88, 
cogently  reinforces  this  position.  In  declaring  an  anti- 
picketing  statute  of  the  State  of  Alabama  unconstitutional, 
the  Supreme  Court  said: 

"In  the  circumstances  of  our  times  the  dissemina- 
tion of  information  concerning  the  facts  of  a  labor 
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dispute  must  be  regarded  as  within  that  area  of  free 
discussion  that  is  guaranteed  by  the  Constitution. 
.  .  .  It  is  recognized  now  that  satisfactory  hours 
and  wages  and  working  conditions  in  industry  and  a 
bargaining  position  which  makes  these  possible  have 
an  importance  which  is  not  less  than  the  interests  of 
those  in  the  business  or  industry  directly  concerned. 
The  health  of  the  present  generation  and  of  those  as 
yet  unborn  may  depend  on  these  matters,  and  the 
practices  in  a  single  factory  may  have  economic  reper- 
cussions upon  a  whole  region  and  affect  widespread 
systems  of  marketing." 

Not  only  are  the  constitutional  expressions  of  the  Su- 
preme Court  adverse  to  the  legislation  here  considered,  but 
the  Supreme  Courts  of  several  states  have  taken  a  similar 
view.  The  Supreme  Court  of  California  in  In  re  Blaney, 
184  P.  2d  892,  30  Cal.  2d  643,  struck  down  the  California 
Act  similar  in  terms  to  Section  8(B)(4),  holding  it  un- 
constitutional because  of  its  conflict  with  United  States 
constitutional  provisions.  In  that  case  Blaney  had  been 
found  guilty  of  contempt  for  causing  or  threatening  to 
cause  employees  to  cease  performing  services.  The  Cali- 
fornia court,  in  reaching  its  decision,  quoted  approvingly 
from  an  earlier  decision  of  that  court  (Steiner  v.  Long 
Beach  Local,  19  Cal.  2d  676)  as  follows: 

'Tt  is  now  settled  law  that  workmen  may  lawfully 
combine  to  exert  various  forms  of  economic  pressure 
upon  an  employer  provided  the  object  sought  to  be 
accomplished  thereby  has  a  reasonable  relation  to  the 
betterment  of  labor  conditions  and  they  act  peaceably 
and  honestly." 

The  California  Court  supported  its  conclusions  with 
American  Federation  of  Labor  v.  Swing,  supra,  and 
Bakery  Drivers  Local  v.  Wohl,  62  S.  Ct.  816. 
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Section  8(B)  (4)  (D)  is  unconstitutional  for  the  further 
reason  that  it  compels  involuntary  servitude  or  services  by 
employees  against  their  will. 

"The  right  to  peaceably  strike  or  to  participate  in 
one,  to  work  or  refuse  to  work,  and  to  choose  the 
terms  and  conditions  under  which  one  will  work,  like 
the  right  to  make  a  speech,  are  fundamental  human 
liberties  which  the  state  may  not  condition  or  abridge 
in  the  absence  of  grave  and  immediate  danger  to  the 
community." 

Stapleton  v.  Mitchell,  60  Fed.  Supp.  51,  at  61. 

In  this  case  the  constitutionality  of  the  1943  Kansas 
labor  law  was  under  attack  as  being  in  contravention  of 
the  First  and  Thirteenth  Amendments.  A  portion  of  that 
statute  made  it  unlawful  for  any  person  to  refuse  to 
handle,  install,  use  or  work  upon  particular  materials  or 
equipment,  or  to  cause  any  cessation  of  work  or  interfere 
zvith  the  progress  of  work  by  reason  of  any  jurisdictional 
dispute,  grievance,  or  disagreement  between  or  within  labor 
organisations.  A  three-judge  Federal  Court,  composed  of 
two  Circuit  Court  judges  and  one  District  judge,  held  this 
portion  of  the  statute  to  be  unconstitutional  and  void  on 
its  face,  and  entered  an  injunction  against  the  State  of 
Kansas  from  enforcing  or  giving  effect  thereto.  And 
even  though  one  of  the  judges  dissented  he  agreed  with 
the  majority  in  this  respect. 

In  the  course  of  this  opinion  the  court  pointed  out : 

"That  the  existence  and  operation  of  a  labor  union 
necessarily  involves  the  integrated,  correlated  and  con- 
certed activities  of  everyone  connected  with  the  or- 
ganization, from  the  individual  member  to  the  highest 
official;  that  the  activities  of  the  individual  member 
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as  he  goes  about  his  daily  work  preaching  the  doctrine 
of  unionism  is  the  heart  and  soul  of  the  organization 
and  without  which  it  cannot  exist.  It  is  also  estab- 
lished that  the  life  and  strength  of  a  labor  organiza- 
tion is  dependent  upon  the  free  exercise  of  speech, 
press  and  assembly,  by  all  those  who  further  its  ob- 
jects, regardless  of  their  status  in  relation  to  the 
organization.  It  is  plain  also  that  compliance  with 
certain  provisions  of  the  Act  is  a  condition  precedent 
to  the  exercise  of  whatever  rights  are  involved  in  the 
functioning  of  a  labor  organization,  and  it  is  of  course 
fundamental  and  self-evident  that  free  speech,  press 
and  assembly  are  sacred  human  liberties,  and  their 
free  exercise  cannot  be  made  to  depend  upon  any  con- 
dition imposed  by  state  law,  nor  may  they  be  pre- 
viously restrained  in  the  absence  of  clear  and  present 
danger  to  the  community." 

The  court  then  went  on  to  review  the  Semi,  Thonihill, 
Meadozvmoor,  Szving,  Wohl  and  Ritter  cases,  and  con- 
cluded that : 

"Since  picketing  is  only  one  of  the  familiar  weapons 
used  by  unions  in  attainment  of  their  economic  objec- 
tives, we  think  the  philosophy  of  the  cases  which  have 
defined  the  quality  of  free  speech  inherent  in  picketing 
funiislies  a  reliable  criterion  for  the  determination  of 
the  quality  of  the  rights  involved  in  the  whole  of  the 
economic  struggle  in  the  field  of  indtisfrial  relations/' 

The  rationale  of  the  Stapleton  case  and  the  cases  therein 
cited  is  that  the  refusal  to  handle  or  install,  use  or  work 
upon  particular  material  or  to  cause  any  cessation  of  work 
or  interfere  with  the  progress  of  work  by  reason  of  any 
jurisdictional  dispute,  grievance  or  disagreement  between 
or  within  labor  organizations  are  rights  protected  by  the 
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constitutional  guaranty,  and  it  was  on  this  premise  that  the 
court  struck  down  the  portions  of  the  statute  which  were 
designed  to  outlaw  jurisdictional  disputes,  holding  that 
such  legislation  contravened  the  constitutional  protections 
provided  by  the  First  and  Thirteenth  Amendments. 

What  the  Kansas  statute  sought  to  attain  is  identical 
with  the  prohibitions  found  in  Section  8(B)(4)(D)  of 
the  Taft-Hartley  Act.  That  section  seeks  to  outlaw  so- 
called  jurisdictional  disputes.  It  prohibits  a  strike  or  con- 
certed refusal  to  work  when  there  is  a  dispute  over  what 
employees  in  a  union,  "trade,  craft,  or  class"  are  to  do 
certain  specified  work.  Such  prohibitions  cannot  prevail 
against  the  constitutional  guaranty  so  forcefully  described 
and  reasoned  in  the  Stapleton  case,  supra.  It  is  evident 
that  the  danger  of  injury  to  the  industrial  concern  here 
involved  is  neither  so  serious  nor  so  imminent  as  to  justify 
the  sweeping  proscription  of  freedom  embodied  in  Section 
8(B)(4)(D).     (See  Thornhill  v.  Alabama,  supra.) 

Section  8(B)(4)(D)  is  invalid  for  a  still  further  reason 
in  that  it  sets  up  and  imposes  a  system  of  compulsory  arbi- 
tration which  deprives  the  Los  Angeles  Building  and  Con- 
struction Trades  Council,  its  affiliates  and  members,  of 
property  and  liberty  of  contract  without  due  process  of 
law. 

In  Wolff  Packing  Co.  v.  Court  of  Industrial  Relations, 
262  U.  S.  522,  there  was  involved  the  validity  of  the  Court 
of  Industrial  Relations  Act  of  the  State  of  Kansas.  That 
Act  vested  in  an  industrial  court  power  upon  its  own  initia- 
tive or  upon  complaint  to  summon  the  parties  and  hear 
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any  dispute  over  wages  or  other  terms  of  employment  in 
any  industry,  and  after  such  hearing  to  fix  wages  or  terms 
and  conditions  of  employment  in  the  particular  industry 
involved.  The  Supreme  Court,  speaking  through  Chief 
Justice  Taft,  invalidated  this  portion  of  the  Kansas  statute 
for  the  reason  that  it  curtailed  the  rights  of  the  employer 
and  the  employee  to  contract  about  their  affairs.  The 
court  said : 

"This  is  part  of  the  liberty  of  the  individual  pro- 
tected by  the  guaranty  of  the  due  process  clause  of 
the  Fourteenth  Amendment  (citing  cases).  .  . 
Freedom  is  the  general  rule,  and  restraint  is  the 
exception.  The  legislative  authority  to  abridge  can 
be  justified  only  by  exceptional  circumstances." 

The  Chief  Justice  pointed  out  in  the  course  of  the 
opinion  that  the  parties  were  bound  by  the  findings  of  the 
industrial  court  and  the  worker,  while  not  required  to 
work,  was  forbidden  under  the  penalty  of  fine  or  imprison- 
ment to  strike  against  the  finding  of  the  industrial  court, 
and  "thus  is  compelled  to  give  up  that  means  of  putting 
himself  on  an  equality  with  his  employer  which  action  in 
concert  with  his  fellows  give  him."  The  Chief  Justice 
concluded  by  holding  that  the  provisions  of  the  Act  which 
gave  the  industrial  court  the  power  to  summon  the  parties 
and  to  fix  their  working  conditions  deprived  the  parties 
of  the  liberty  of  contract,  which  deprivation  was  constitu- 
tionally invalid. 

In  a  subsequent  case,  Dorchy  v.  State  of  Kansas,  264 
U.  S.  286,  the  United  States  Supreme  Court,   speaking" 
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through  Mr.  Justice  Brandeis,  restated  its  conclusions 
reached  in  the  Wolff  Packing  Company  case,  and  again 
held  that  a  system  of  compulsory  arbitration  violates  the 
Federal  Constitution. 

In  the  instant  matter  there  is  no  doubt  that  a  10(k) 
proceeding,  bottomed  though  it  is  on  Section  8(B)  (4)  (D), 
is  a  system  of  compulsory  arbitration.  As  originally  writ- 
ten, Section  10(kj  provided  for  the  appointment  of  an 
arbitrator  to  resolve  jurisdictional  disputes,  but  the  word 
arbitrator  was  stricken  in  conference  and  the  Board  was 
substituted  in  its  place.  (See  Conference  Report.)  That 
it  is  a  matter  of  arbitration  is  frankly  conceded  by  mem- 
bers Murdock  and  Houston  in  their  dissenting  opinion  in 
Juneau  Spruce  Corporation,  82  N.  L.  R.  B.  No.  71,  de- 
cided April  1,  1949.  It  is  not  arguable  that  the  mere  sub- 
stitution of  the  Board  for  the  arbitrator  destroyed  the 
effect  of  compulsory  arbitration  which  the  Congress  wrote 
into  the  Act,  for  as  indicated  in  the  Wolff  Packing  Co.  and 
Dorchy  cases,  the  exercise  of  the  compulsory  arbitration 
power  there  was  to  be  performed  by  a  court  of  industrial 
relations  composed  of  three  judges. 

In  effect  the  Supreme  Court  held  that  it  is  of  no  matter 
what  the  tribunal  is  called,  it  is  the  deprivation  of  the 
right  to  freely  contract  that  the  court  holds  sacred  and  has 
stated  may  not  be  destroyed  by  legislative  enactment. 

Nor  is  it  an  answer  to  say  that  Section  10(k)  is  not 
compulsory  arbitration  because  it  allows  an  appeal  by 
indirect  means  to  test  the  validity  of  the  determination 
thereunder.     The  Kansas  Act  also  allowed  an  appeal  in 
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the  Supreme  Court  of  the  State  of  Kansas,  but  notwith- 
standing this  protective  device  the  Supreme  Court  of  the 
United  States  in  the  Kansas  case  held  that  statute  as  a 
deprivation  of  property  and  liberty  in  contravention  of 
the  Federal  guaranty. 

It  therefore  follows  that  Section  10 (k),  since  it  im- 
poses itself  upon  the  disputants  against  their  voluntary 
acquiescence,  is  a  system  of  compulsory  arbitration,  and 
under  the  holding  of  the  Supreme  Court  in  the  Wolff 
Packing  Co.  and  Dorchy  cases  offends  the  Constitution 
and  is  null  and  void. 

In  the  only  other  case  we  have  found  in  which  injunc- 
tion was  issued  by  a  District  Court  on  a  charge  of  viola- 
tion of  Section  8(B)(4)(D),  the  case  of  the  Carpenters 
and  Roofers  and  Goodwin  and  Dollger,  U.  S.  District 
Court,  Northern  District  of  California,  Southern  Divi- 
sion, August  30,  1949,  C.  C.  H.  Par.  65321,  the  uncon- 
stitutionality of  Sections  10-K  and  10-L  as  an  improper 
delegation  of  legislative  power  was  raised  against  the 
petition  as  an  affirmative  defense. 

While  we  are  aware  of  the  decision  of  this  court  in 
LeBaron  v.  Printing  Specialties  (Sealright),  171  F.  2d 
331,  involving  Sections  8(B)  (4)  (A)  and  (B),  we  contend 
that  we  here  raise  issues  unconsidered  by  this  court  in 
that  case  or  by  the  District  Court  in  Los  Angeles  in  this 
case  or  by  the  District  Court  in  San  Francisco  in  the 
Carpenters  and  Roofers  case. 
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II. 

The  Injunction  Appealed  From  Was  Issued  on  Evi- 
dence Insufficient  to  Warrant  the  Issuance 
Thereof. 

In  treating  the  position  of  the  court  in  8(B)(4)(A) 
matters  (secondary  boycott)  the  10th  Circuit  Court  of 
Appeals  clearly  and  forcefully  pointed  out  that  courts  are 
not  required  to  forego  their  usual  equity  roles  where 
these  types  of  cases  are  before  them. 

In  United  Brotherhood  of  Carpenters  v.  S perry,  170 
R  2d  863,  at  869,  the  court  said: 

"It  is  not  the  inflexible  duty  of  the  court  in  every 
case  of  this  kind  to  grant  a  temporary  injunction  to 
remain  in  force  and  effect  until  the  Board  makes  its 
final  adjudication  of  the  charge  of  unfair  labor 
practice.  The  court  has  a  reasonable  permissive 
range  for  the  exercise  of  its  discretion  in  the  grant- 
ing of  injunctive  relief  appropriate  to  the  particular 
circumstances  presented,  or  in  withholding  its  writ." 

While  the  trial  court  quoted  this  language  in  its  Opinion 
[Tr.  92],  we  submit  that  in  following  the  spirit  thereof 
the  trial  court  would  have  been  led  to  a  denial  of  the  in- 
junction. The  transcript  contains  the  papers  that  were 
before  the  trial  court  and  there  was  no  oral  evidence. 
Considering  the  petition  and  the  answer,  the  affidavits 
filed  for  petitioner  and  for  respondents,  the  preponderance 
of  evidence  is  against  such  effect  on  commerce  as  to  con- 
fer jurisdiction  under  Section  2,  Subsections  (6)  and  (7) 
of  the  Act.  {Industrial  Association  v.  U.  S.,  268  U.  S. 
64.) 


—23— 

It  was  our  position  on  this  point,  with  which  the  trial 
court  seemed  to  agree,  that  whether  or  not  the  trial  court 
might  substitute  the  judgment  of  the  Regional  Director 
for  its  own  in  the  determination  as  to  whether  the  acts 
constituting  an  unfair  labor  practice  has  been  committed, 
the  facts  showing  commerce  had  to  show  by  a  preponder- 
ance of  the  evidence  in  the  trial  court. 

That  the  evidence  in  the  trial  court  is  a^a/;w/^  jurisdic- 
tion is  due  to  the  fact  petitioner  proceeded  on  the  theory 
that  the  Regional  Director's  finding  or  reasonable  cause 
to  issue  a  complaint  was  binding  on  the  trial  court  in  the 
matter  of  jurisdiction.  We  think  the  Regional  Director's 
judgment  as  to  jurisdiction  was  no  substitute  for  proof  in 
the  trial  court. 

Hecht  V.  Bowles.  321  U.  S.  329,  137  F.  2d  689,  49  Fed. 
Supp.  528,  went  up  to  the  Supreme  Court  on  an  opinion 
by  the  Circuit  Court  for  the  District  of  Columbia  that  the 
O.  P.  A.  administrator  was  entitled  to  injunction  as  of 
course  under  the  Emergency  Price  Control  Act.  In  re- 
versing, the  Supreme  Court  had  occasion  to  say  of  the 
theory  that  this  emergency  legislation  abdicated  the  dis- 
cretion and  evidentiary  basis  for  equity  action: 

"We  do  not  believe  that  such  a  major  departure 
from  that  long  tradition  as  is  here  proposed  should 
be  lightly  implied     .     .     ." 

We  ask  the  appellate  court,  not  for  a  review  of  a 
decision  on  the  weight  of  the  evidence,  but  for  a  reversal 
because  the  trial  court  has  followed  the  federal  "subpoena 
enforcement"  cases,  /.  C.  C.  v.  Brimson,  154  U.  S.  447; 
Endicott  Johnson  v.  Perkins,  317  U.  S.  501,  and  apparent- 
ly failed  to  weigh  the  evidence  herein. 
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III. 
Petitioner  Below  Showed  No  Probable,  Sufficient  or 
Any  Cause  or  Finding  Thereof  to  Apply  for  the 
Injunction  Appealed  From. 

The  charge  [Tr.  14],  the  amended  charge  [Tr.  17] 
and  the  second  amended  charge  [Tr.  21]  were  attached  to 
the  Petition.  They  were  all  filed  with  the  National  Labor 
Relations  Board  by  a  labor  organization,  the  Machinists. 
They  are  merely  in  the  nature  of  accusatory  documents 
filed  with  a  district  attorney.  The  National  Labor  Rela- 
tions Board  has  recently  so  held  in  Cathey  Lumber  Com- 
pany, C.  C.  H.  Par.  9280.  In  Paragraph  9  of  the  Petition 
it  is  alleged  that  the  Regional  Director  has  reasonable 
cause  to  believe  that  the  second  amended  charge  is  true, 
that  a  complaint  should  issue  on  it,  and  that  respondents 
have  violated  8(B)(4)(D)  and  that  such  violations  affect 
commerce  under  Section  2,  Subsections  6  and  7.  These 
beliefs  are  alleged  to  have  been  arrived  at  by  the  Re- 
gional Director  as  a  result  of  investigation,  the  nature 
of  which  is  not  touched  upon. 

While  the  reasonable  belief  of  the  administrative  officer 
is  alleged  to  be  upon  the  basis  of  the  investigation,  the 
allegation  of  reasonable  cause  is  otherwise  purely  a  con- 
clusion. 

The  trial  court  ventures  the  statement:  "The  action 
of  the  Board,  in  making  a  determination  under  the  pro- 
vision of  10-K  of  the  Act,  is  a  confirmation  of  reasonable 
cause  to  believe  that  the  charge  is  true."  Such  an  inter- 
pretation is  a  perversion  of  the  purpose  of  hearings  under 
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10-K,  which  are  not  hearings  on  charges;  in  every  10-K 
decision  including  the  one  involved  in  the  present  case, 
the  Board  has  emphasized  that  the  only  function  it  can 
perform  under  the  Act  as  written  is  to  rubber  stamp  the 
employer's  choice  as  to  which  employees  would  do  the 
work  [Tr.  237 — see  footnote]. 

Putting  the  matter  simply :  the  trial  court  never  received 
or  called  for  preponderating  evidence  that  the  acts  con- 
stituting the  unfair  labor  practice  had  occurred.  In  the 
face  of  allegations  of  the  petition  and  petitioner's  affidavits 
fully  traversed  by  the  return  and  by  respondents'  affi- 
davits, the  trial  court  made  no  effort  to  resolve  the  con- 
flict, but  held  in  favor  of  petitioner  either  by  crediting 
an  averment  purely  by  way  of  conclusion  as  to  the  state 
of  petitioner's  mind,  or  by  crediting  as  persuasive  evidence 
the  order  of  the  Board  on  the  10-K  hearing  which  was 
clearly  incompetent  except  as  evidence  that  the  10-K  hear- 
ing had  been  held. 

In  Point  I  above  we  pointed  out  the  threat  of  8('B)(4) 
(D)  to  Free  Speech  and  Assembly  and  its  tendency  to 
impose  Involuntary  Servitude,  in  violation  of  the  First, 
Fifth  and  Thirteenth  Amendments  to  the  Constitution  of 
the  United  States.  This  threat  is  greatly  enhanced  under 
petitioner's  view  of  the  limited  discretion  of  the  trial 
court  in  performing  an  ancillary  function  to  the  Board's 
responsibility  under  Section  10. 

It  will  be  seen  that  the  decree  in  this  case  only  inferen- 
tially  prohibits  picketing,  publication,  communication  by 
letter  and  word  of  mouth  and  unfair  listing,  and  directly 
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proceeds  to  invade  and  destroy  the  right  to  refuse  to 
work  [Tr.  122],  This  in  a  situation  where  violent, 
untruthful,  or  improper  picketing  or  picketing  at  all  is 
not  even  alleged  (Milkzvagon  Drivers  v.  Meadowmoor 
Dairies,  312  U.  S.  287),  and  where  the  dispute,  on  peti- 
tioner's own  contentions,  concerns  the  representation  of 
labor.    {United  States  v.  Hutcheson,  312  U.  S.  219.) 

It  was  of  such  decrees  that  Mr.  Justice  Brandeis,  dis- 
senting in  Bedford  Stone  Co.  v.  Journeymen  Stone  Cut- 
ters, 27 A  U.  S.  2>7,  said : 

".  .  .  If,  on  the  undisputed  facts  of  this  case, 
refusal  to  work  can  be  enjoined.  Congress  created  by 
the  Sherman  Law  and  the  Clayton  Act  an  instrument 
for  imposing  restraints  upon  labor  which  reminds 
one  of  involuntary  servitude." 

Upon  the  theory  of  petitioner  here,  developed  more  fully 
in  the  Sealright  case,  supra,  the  District  Court  is  a  rubber 
stamp  for  the  Board  which  is  in  turn,  by  its  own  admis- 
sion, merely  a  rubber  stamp  for  the  employer  who  under 
the  Taft-Hartley  Law  has  ousted  the  Board  of  the  right 
to  determine  the  representation  for  his  employees  which 
it  formerly  exercised  under  the  Wagner  Act. 

Our  complaint  is  not  of  the  use  of  discretion  by  the 
trial  judge,  but  of  what  we  conceive  to  be  his  refusal  to 
exercise  his  discretion  in  accordance  with  "traditional 
equity  criteria," 

At  no  stage  of  the  proceedings  has  anyone  met  our 
contention  in  Paragraph  VII  of  the  Return  [Tr.  42]  that 
the  implied  finding  that  the  8(B)(4)(A)  charge  against 
us  is  unsupported  is  inconsistent  with  a  finding  that  the 
8(B)(4)(D)  charge  is  supported. 
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IV. 

The  Trial  Court  Erred  in  Issuing  the  Injunction  on 
Proof  That  Petitioner  Had  Reasonable  Cause  to 
Believe  That  the  Charge  Was  True  and  a  Com- 
plaint Should  Issue,  Such  Showing  Being  Suffi- 
cient on  Charges  of  Violations  of  Sections  8(B) 
(4) (A),  8(B)(4)(B),  and  8(B)(4)(C)  of  the 
National  Labor  Relations  Act  as  Amended,  Here- 
inafter Called  the  Act,  but  Not  on  Charges  of 
Violation  of  Section  8(B)(4)(D). 

The  trial  judge  was  manifestly  following  the  theory 
that  his  granting  or  withholding  of  the  decree  sought  by 
petitioner  depended  on  a  finding  that  "petitioner  had  good 
cause  to  believe"  rather  than  the  application  of  ''traditional 
equity  criteria"  and  so  considered  this  point  in  his 
opinion  at  some  length,  even  to  setting  forth  the  whole 
of  Section  10-1  [Tr.  92,  93]. 

While  we  know  of  no  judicial  interpretation  of  the 
last  sentence  of  that  section,  we  hold  it  to  be  self-evident 
that  by  the  use  of  the  words  "In  situations  where  such 
relief  is  appropriate"  the  last  sentence,  relating  to  charges 
with  respect  to  8(B)(4)(D),  contemplated  something 
different  from  the  finding  by  the  regional  officer  mentioned 
before.  If  only  that  finding  had  been  contemplated  it 
would  have  been  easy  to  enumerate  8(B)(4)(D)  along 
with  the  other  three  sections.  It  seems  obvious  to  us  that 
"in  situations  where  such  relief  is  appropriate"  means  that 
injunction  will  issue  on  a  showing  by  a  preponderance  of 
the  evidence,  that  the  violative  acts  have  occurred  and 
will  continue  unless  enjoined,  that  they  affect  commerce 
within  the  meaning  of  Section  2,  Subsections  6  and  7, 
and  that  there  is  no  adequate  remedy  at  law  and  that 
great  and  irreparable  injury  is  threatened. 
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V. 

The  Trial  Court  Had  No  Jurisdiction  to  Entertain  a 
Petition  for  Injunction  Within  the  Time  Allowed 
for  Voluntary  Compliance  With  the  Decision  of 
the  Board  Under  10-K  of  the  Act. 

As  will  be  seen,  10-K  contemplates  voluntary  settlement 
between  the  contending  parties  to  a  jurisdictional  dispute 
and  interposes  the  10-K  Decision  and  Determination  be- 
tween the  charge  and  the  complaint  under  8(B)  (4)  (D). 

The  Petition  herein  was  filed  May  3,  1949  [Tr.  13], 
the  10-K  decision  of  the  Board  is  marked  "Signed  at 
Washington,  D.  C,  this  11th  day  of  May,  1949"  [Tr. 
241]  and  "Admitted  May  16,  1949"  and  Finding  of  Fact 
No.  8,  which  is  responsive  to  no  allegation,  recites  that 
the  decision  was  served  on  respondents  therein  (appellants 
here)  on  May  13,  1949.  The  decision  gives  10  days  for 
voluntary  compliance,  but  under  the  Rule  to  Show  Cause 
the  Petition  was  before  the  trial  court  on  May  16,  1949 
[Tr.  38,  39]. 

Ordinarily  we  would  not  feel  able  to  argue  that  the 
decision  mooted  the  petition  and  that  its  ten  day  provision 
made  the  petition  and  hearing  thereunder  premature,  as  a 
showing  that  the  point  was  raised  in  the  trial  court  would 
be  dehors  the  record,  which  contains  only  the  documents, 
there  being  no  oral  evidence.  However,  the  appellee  has 
added  the  opinion  of  the  trial  court  to  this  record  and 
its  recitals  show  the  point  was  raised  there  [Tr.  95,  96]. 

While  it  is  true  that  the  court  waited  until  May  26, 
1949,  shortly  after  the  ten  days  to  indicate  its  decision, 
we  argue  it  was  error  for  the  court  to  entertain  the  peti- 
tion after  the  decision  and  within  the  ten-day  period  pro- 
vided by  the  decision. 
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VI. 

The  Injunction  Appealed  From  Was  Issued  to  Re- 
strain a  Strike  by  Appellants  Against  the  Ma- 
chinists and  Westinghouse  for  Violation  of  Sec- 
tions 8-a-l,  8-a-3,  8-b-l,  and  8-b-2  of  the  Act 
Constituting  Unfair  Labor  Practices  Under  the 
Act,  Which  Excluded  Members  of  Appellants 
From  Employment;  on  the  Evidence  the  Work 
Stoppage  Is  the  Result  of  the  Illegal  Closed  Shop 
Contract;  an  Unfair  Labor  Practice  Strike  Is 
Protected  Union  Activity. 

Section  8(B)(4)(D)  reaches  into  the  mind  of  the 
union  member  and  commands  him  what  not  to  think. 
When  injunctions  issue  thereunder  he  thinks  at  his  peril 
and  may  be  sent  to  jail  for  what  someone  thinks  he  thinks. 

A  union  member  in  walking  the  picket  line,  talking  to 
his  friends,  or  at  work  on  his  job  must  be  careful  to  think 
proper  thoughts,  particularly  if  the  injunction  is  under 
8(B)(4)(D). 

That  the  danger  to  the  exercise  of  the  rights  intended 
to  be  secured  to  the  individual  by  constitutional  guaran- 
tees is  much  greater  under  8(B)(4)(D)  than  under 
8(B)(4)(A)  may  be  seen  by  comparison  of  the  injunc- 
tion in  this  case  under  8(B)(4)(D),  the  jurisdictional 
strike  section,  with  that  in  the  Sealright  case,  supra,  under 
8(B)(4)(A),  the  Secondary  Boycott  Section. 

That  injunction  arose  out  of  a  situation  in  which  the 
employees  of  Sealright,  in  pursuance  of  their  dispute  with 
their  employer,  followed  his  products  to  places  where  his 
customers  and  others  were  handling  the  products,  and 
picketed  the  product  at  those  places.  The  highly  artificial 
contention  that  such  conduct  "constitutes  the  conscription 
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of  neutrals"  {Carpenters  Union  v.  Ritter's  Cafe,  315  U. 
S.  at  728),  is  disposed  of  directly  in  the  realistic  reasoning 
of  the  California  case  of  In  re  Fortenhiiry,  16  Cal.  2d  311. 

This  logical  and  theretofore  lawful  conduct  having  been 
proscribed  in  1947  by  8(B)(4)(A),  the  court  in  the 
Sealright  case  issued  the  following  injunction,  following 
the  language  of  the  Act,  forbidding  the  unionists  from: 

''Engaging  in,  or  inducing  or  encouraging,  the 
employees  of  any  employer,  by  picketing,  orders, 
force,  threats,  or  promises  of  benefit,  e?  fey  permitting 
afty  such  to  remain  m  effect,  or  by  any  other  like  or 
related  acts  or  conduct  to  engage  in,  a  strike  or  a 
concerted  refusal  .  .  .  where  an  object  thereof  is 
forcing  any  employer  or  other  person  to  cease    ..." 

The  injunction  in  this  case,  in  which  there  was  with- 
drawal from  work  but  no  picketing,  in  the  language  of 
8(B)(4)(D)   essentially  forbids  the  unionists: 

''Engaging  in.  inducing  or  encouraging,  the  em- 
ployees of  A,  B.  C.  or  any  other  employers,  to  en- 
gage in  a  strike  or  concerted  refusal  ...  to  use, 
manufacture,  process,  transport,  or  otherwise  handle 
or  work  on  any  goods  .  .  .  of  A,  B,  C,  or  any 
other  employer,  where  an  object  thereof  is  to  force 
or  require  A,  B.  or  C  to  assign  the  work     .     .     ." 

Now  it  will  be  seen  that  under  the  Sealright  injunction 
the  striking  Sealright  employee  has  a  much  better  chance 
of  keeping  out  of  jail  than  has  the  striking  employee 
affected  by  the  injunction  here. 

In  the  Sealright  case  the  proscribed  acts  are  enumer- 
ated, vaguely,  but  still  there  is  some  suggestion  of  guid- 
ance: "by  picketing,  orders,  force,  threats,  promises,  or 
bv  anv  other  like  or  related  acts  or  conduct."     Thus  the 
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Sealright  employee  has  some  guide  as  to  what  constitutes 
contempt,  particularly  if  he  is  able  to  understand  what  is 
meant  by  the  reference  to  "like  or  related  acts  or  conduct." 
He  is  further  entitled  to  the  comforting  thought,  probably 
erroneous,  that  he  is  less  apt  to  be  in  contempt  at  the  plant 
of  his  employer  than  if  at  the  plant  of  a  customer,  sup- 
plier, or  carrier  of  his  employer. 

Our  exemplar  employee  affected  by  the  present  injunc- 
tion has  no  guide  whatever  for  his  conduct.  Anything 
he  may  do,  say,  write  or  think  which  has  the  effect  of 
encouraging  anybody  who  works  for  anybody  who  has 
relations  with  his  employer  to  strike  or  do  anything  less 
than  produce  100%  in  teamwork — is  contempt.  And,  of 
course,  it  is  contempt  for  our  exemplar  employee  to  him- 
self strike,  remain  on  strike,  or  stop  producing  100%  in 
teamwork. 

Notice  the  way  the  provisions  of  8-C  are  written  into 
the  Sealright  injunction.  Instead  of  being  written  in  to 
qualify  the  rest  of  the  injunction,  they  are  added  as  addi- 
tional liabilities.  In  the  present  injunction  the  court  de- 
clined even  to  mention  the  8-C  provisions,  although  we 
strongly  stressed,  and  repeated  in  our  objections  to  the 
decree  [Tr.  Ill  and  112]  that  we  were  entitled  to  have  an 
injunction  in  which  peaceful  labor  activities  in  a  dispute 
concerning  w^ages,  hours,  and  conditions  of  labor,  were 
protected  unless  containing  threats  of  reprisal,  or  force, 
or  promises  of  benefit.  In  this  action  the  court  probably 
followed  the  United  Brotherhood  of  Carpenters  v.  Spcrry 
case,  170  F.  2d  at  869,  and  the  discussion  of  this  court 
in  the  Sealright  case,  supra. 

The  one  qualification  in  the  injunction  here  is  that  the 
acts  must  have  for  a  purpose  the  inducing  of  the  jurisdic- 
tional objective.     This  is  the  subjective  element  which  is 
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the  essential  element  of  the  jurisdictional  strike  section  of 
this  act  as  well  as  the  Secondary  Boycott  section  of  this 
Act  and  the  so-called  Hot  Cargo  Act  struck  down  by  the 
Supreme  Court  of  the  State  of  California  in  In  re  Blaney, 
30  Cal.  2d  643.  It  is  characteristic  of  all  of  them  that  the 
prohibitions  of  each  "sweeps  within  its  ambit  other  acti-  g 
vities  that  in  ordinary  circumstances  constitute  an  exercise 
of  freedom  of  speech  or  of  the  press."  {In  re  Blaney, 
supra. ) 

Since  the  subjective  state  of  the  unions  at  whom  the 
petition  was  directed  is  pivotal,  they  took  great  care  to 
show  the  trial  court  that  their  motive  was  not  violation  of 
the  provisions  of  8(B)(4)(D)  but  the  breaking  up  of  the 
monopolistic  operation  of  an  illegal  closed  shop  contract 
between  the  charging  union,  the  Machinists,  and  Westing-  ■ 
house,  which  ousted  their  members  of  employment  oppor- 
tunities. This  showing  was  made  not  only  in  the  Return, 
Paragraph  IX  [Tr.  44  et  seq.\,  but  by  voluminous  evi- 
dence brought  in  by  affidavit  and  starting  at  Tran- 
script page  124.  To  our  mind  the  evidence  as  to  the 
purpose  is  overwhelming  against  the  violation  of 
8(B)  (4)  (D)  as  an  objective,  and  the  presumption  of  law- 
ful conduct  is  sufficient  to  guard  against  the  assumption  ' 
of  a  mixed  objective.  Since  all  acts  of  the  American 
Federation  of  Labor  unions  are  consistent  with  a  lawful 
objective  the  presumption  is  against  there  being  an  addi- 
tional unlawful  objective. 

The  direction  of  the  important  decisions,  i.e.,  the  Na- 
tional Labor  Relations  Board  decisions,  is  with  us  on  this 
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important  point.  After  all,  the  action  of  the  Board  on  a 
complaint  is  conclusive  on  the  question  as  to  whether  the 
charge  should  have  been  entertained,  Hicks  v.  N.  L.  R.  B. 
and  Friedman-Marks,  100  F.  2d  804. 

There  is  no  use  in  issuing  Taft-Hartley  injunctions  on 
the  "tainted  purpose"  theory  if  the  National  Labor  Rela- 
tions Board  is  going  to  disavow  them  by  dismissing  the 
complaints,  as  has  been  happening  in  the  Twenty-first 
Region. 

See: 

Emison,  dba  Santa  Ana  Lumber  Co.,  21-CC-60, 
87  N.  L.  R.  B.,  No.  135,  C.  C.  H.,  par.  9,482 
(the  appeal  to  this  court  from  the  Decree  of 
Injunction  was  dismissed  after  the  N.  L.  R.  B. 
dismissed  the  complaint) ; 

Di  Georgia  Wine  Co.,  87  N.  L.  R.  B.  No.  125, 
C.  C.  H.,  par.  9,477  (as  to  Teamsters  Union). 

At  the  time  of  the  entry  of  the  decree  in  the  trial  court 
June  10,  1949,  not  even  the  Pure  Oil  case,  June  17,  1949, 
had  been  decided,  holding  that  picketing  and  publication 
in  a  primary  dispute  which  had  the  incidental  and  obvious 
effect  of  inducing  a  secondary  boycott,  was  not  violation 
of  8(B)(4)(A).  {Pure  Oil  Co.,  84  N.  L.  R.  B.  No.  38, 
C.  C.  H.,  Par.  9000.) 

Since  then  we  are  powerfully  reinforced  by  the  Emison- 
Saiita  Ana  Lumber  case,  supra,  and  Grauman  Co.  and 
Denver  B.  T.  C,  S7  N.  L.  R.  B.  No.  136,  C.  C.  H.,  Par. 
9479,  decided  the  same  day,  December  16,  1949. 
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There  is  now,  finally,  an  8(B)(4)(D)  case  squarely 
in  point,  Ship  Scaling  Contractors  Association  and  Local 
961  (AFL),  87  N.  L.  R.  B.  No.  14,  20  C.  D.  7,  November 
18,  1949,  C.  C.  H.,  Par.  9415.  This  case  involved  a  dis- 
pute over  work  assignments  between  a  C.  I.  O.  and  an 
A.  F.  of  L.  union,  but  there  was  also  an  issue,  and  picket- 
ing, over  a  difiference  in  wage  scales.  The  National  Labor 
Relations  Board  dismissed  the  notice  of  10-K  hearing 
on  this  showing. 

It  is  also  interesting  to  note  that  the  Rabouin  case 
(Conway  Express)  on  which  the  Regional  attorney  relied 
heavily  in  the  trial  court  in  the  Se alright  case,  U.  S.  District 
Court,  Northern  District  of  New  York,  Civil  3084,  75 
Fed.  Supp.  414,  has  been  shot  out  from  under  him  by 
the  Board  in  an  important  divided  purpose  case,  Henry  V. 
Rabouin,  dba  Conway's  Express  and  International  Broth- 
erhood of  Teamsters  Local  294,  87  N.  L.  R.  B.  No.  130, 
December  16,  1949,  C.  C.  H.,  Par.  9475. 

VII. 

The  Injunction  Appealed  From  Is  Couched  in  the 
Language  of  the  Act,  Is  so  Vague  and  Indefinite 
That  It  Is  Impossible  to  Ascertain  Therefrom 
What  Conduct  Is  Allow^ed  and  What  Conduct  Is 
Forbidden,  and  Is  Contrary  to  Rule  65(d). 

This  point  is  argued  under  VI.  See  the  following  cases 
dealing  generally  with  the  ascertainable  standard  require- 
ment: 

Lansetta  v.  New  Jersey,  301  U.  S.  451,  59  S.  Ct. 
618,  81  L.  Ed.  888; 

In  re  Blaney,  supra; 

In  re  Bell,  19  Cal.  2d  495. 


1 
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VIII. 
The  Injunction  Appealed  From  Is  Broader  Than  the 
Dispute  Involved  and  Decided  by  the  Board,  Un- 
necessarily Restricts  the  Rights  of  the  Union 
Members,  Compels  Them  to  Work  Against  Their 
Desires  and  Prohibits  Their  Withholding  Their 
Services. 

The  plain  provisions  of  10-K  make  the  determination 
therein  a  necessary  prerequisite  to  any  complaint  that  may 
be  filed.  We  think  that  no  amended  charge  filed  too  late 
to  be  considered  at  a  10-K  hearing  will  support  a  com- 
plaint, and  that  it  is  impossible  for  a  regional  officer  to 
find  a  complaint  should  issue  on  such  a  charge,  the  im- 
primatur of  10-K  hearing  being  lacking  and  impossible. 
The  Board  refused  to  consider  the  second  amended  charge 
[Tr.  231 — see  footnote]  which  is  the  basis  of  the  petition 
herein,  Paragraphs  7,  8,  9  [Tr.  4,  5],  because  it  was  filed 
after  the  10-K  hearing. 

Our  conclusion  is  that  if  Section  10-K  means  what  it 
says  then  the  petition's  allegations  in  the  above  mentioned 
paragraphs  as  to  reasonable  cause  to  issue  complaint  are 
palpably  false  and  that  petitioner  has  brought  before  the 
court  evidence  of  acts,  in  support  of  the  second  amended 
charge,  occurring  subsequent  to  the  10-K  hearing.  Such 
are  the  allegations  of  subparagraphs  (i)  and  (j)  of  para- 
graph of  the  petition  and  of  the  proofs  thereunder  [Tr. 
9,  10,  30,  31,  32]. 

The  court  found  on  the  second  amended  charge  [Find- 
ing 6,  Tr.  114]  and  we  fully  set  forth  our  objection  |Tr. 
105]  based  on  the  filing  of  this  charge  after  the  10-K 
hearing  and  Board  Rules,  203.74-203.77,  inclusive. 
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The  court  found  in  the  Decision  [Finding  8,  Tr.  115] 
and  we  fully  objected  [Tr.  1-7]  because  it  was  a  conclusion 
and  not  a  finding  of  fact  and  fails  to  show  that  the  Deci- 
sion is  not  on  the  record  amended  charge.  The  court 
found  on  commerce  [Finding  9,  a,  b,  c,  and  d,  Tr.  115-1 
116]  to  which  we  objected  [Tr.  107]  as  being  against  the 
evidence.  The  court  found  on  the  overt  acts  [Finding 
9-e,  Tr.  117]  to  which  we  objected  as  unsupported  by  the 
evidence,  being  a  conclusion  of  law,  and  lacking  sufficient 
specification  [Tr.  107,  108].  The  court  found  that  re- 
spondents had  failed  to  comply  with  the  Decision  [Finding 
9-f,  Tr.  118]  to  which  we  objected  [Tr.  108]  on  the 
ground  that  there  was  no  evidence  before  the  court  to 
support  the  finding.  The  court  found  on  violation  of 
8(B)(4)(D).  commerce,  and  continuing  injury  [Finding 
9-g,  h,  i,  Tr.  118]  to  which  we  objected  [Tr.  108]  that 
these  findings  had  no  support  in  the  evidence. 

We  objected  to  conclusions  of  law  in  favor  of  petitioner 
on  Commerce  (1),  Jurisdiction  (4),  Overt  acts  in  viola- 
tion of  8(B)(4)(D)  affecting  commerce  under  Section  2, 
Subd.  627  (5),  the  Constitutionality  of  8(B)(4)(D) 
(6).  and  to  the  finding  of  injunction  against  respondents 
(7)  ;  and  we  objected  to  the  Decree  as  well  as  (7)  above 
as  being  contrary  to  Rule  65-D,  because  broader  than  the 
dispute  involved  and  because  denying  to  respondents  the 
protection  of  8-C  of  the  Act. 

The  application  of  Section  10-1  in  the  manner  in  which    i 
the   prohibition  against   striking   and   inducing   work   re-    I 
fusals  is  written  into  the  injunction,  is  a  violation  of  the 
inhibitions  of  the  Thirteenth  Amendment  to  the  United 
States  Constitution.      See :  Podlock  v.  Williams,  322  U.  S. 
4,  64  S.  Ct.  792,  88  L.  Ed.  1095. 
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IX. 
The  Act  Does  Not  Confer  Jurisdiction  on  the  Board  to 
Hear  and  Determine  Matters  Such  as  Are  Pre- 
sented in  This  Case  Arising  Out  of  a  Building 
Enterprise  Purely  Local  in  Nature  and  Not  Con- 
tributing to  the  Flow  of  Interstate  Commerce, 
and  Hence  the  District  Court  Had  No  Jurisdic- 
tion to  Entertain  the  Petition. 

On  this  point  see  Industrial  Association  v.  United 
States,  268  U.  S.  64.  In  view  of  our  proposition  in  III 
above  that  the  trial  court  accepted  an  unjustified  assump- 
tion instead  of  proof  on  commerce,  and  the  uncontro- 
verted  allegations  of  our  return  that  the  alleged  acts 
affected  only  a  local  labor  situation  in  building  construc- 
tion.   [Par.  XII,  Tr.  49.] 

X. 

The  Sixth  Finding  of  Fact  Based  on  the  Second 
Amended  Charge  Erroneously  Supports  the  In- 
junction With  Matters  Not  Considered  by  the 
Board  or  on  Which  There  Has  Been  a  10-K 
Hearing. 

This  point  is  made  on  the  objection  to  the  Findings 
treated  under  Point  VIII,  pointing  out  that  this  finding 
on  Paragraphs  7,  8  and  9  of  the  Petition  goes  to  matters 
not  considered  at  the  10-K  hearing  and  brought  up  after 
the  10-K  hearing. 
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XL 

The  Acts  and  Conduct  of  the  Respondents  Below 
Justifying  the  Issuance  of  the  Injunction  Are  Not 
Found  or  Specified  in  Reasonable  Detail. 

We  believe  that  no  discussion  on  this  point  is  required, 
since  the  findings  to  which  objection  was  made,  speak  for 
themselves. 

XII. 

The  Injunction  Is  Not  Limited  to  Proper  Pendente 
Lite  Relief  But  Finally  Determines  the  Issues 
Presented  by  the  Charges  Against  the  Unions  and 
Grants  Full  and  Final  Relief  Against  Them  With- 
out Trial. 

As  pointed  out  in  the  statement  of  the  case,  the  effect 
of  the  injunction,  which  by  its  terms  runs  only  to  the  Re- 
dondo  Beach  power  plant  job,  of  course  exceeds  the  time 
required  for  the  job.  The  effect  of  the  injunction  is,  very 
apparently,  to  settle  jurisdiction  on  the  job  by  conferring 
the  benefits  of  an  illegal  closed  shop  contract  on  the 
Machinists  and  Westinghouse. 

XIIL 

The  Injunction  Erroneously  Omits  to  Preserve  to  the 
Unions  the  Rights  Guaranteed  by  Section  8-C  of 
the  Act  in  Failing  to  Exclude  From  Its  Pro- 
hibitions Acts  Which  Do  Not  Involve  Threats 
or  Reprisal  or  Promises  of  Benefit. 

This  point  has  been  covered  under  Point  VI. 

Respectfully  submitted, 

Arthur  Garrett, 

Attorney  for  Appellants. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  12378 


Los     AXGELES     BUILDIXG     AND     CoXSTRrCTION     TRADES 

Council,  and  Its  Agent  Lloyd  A.  Mashburn; 
Millwright  and  Machinery  Erectors,  Local  1607, 
OF  the  United  Brotherhood  of  Carpenters  and 
Joiners  of  America,  A.  F.  L.,  and  Its  Agent 
Herman  Barbaglia,  appellants 

V. 

Howard  F.  LeBaron,  Regional  Director  of  the 
Twenty-First  Region  of  the  National  Labor 
Relations  Board,  for  and  on  Behalf  of  the 
National  Labor  Relations  Board,  appellee 


02^  APPEAL  FROM  AN  ORDER  OF  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  FOR  THE  SOUTHERN  DISTRICT  OF  CALI- 
FORNIA,   CENTRAL   DIVISION 


BRIEF  FOR  APPELLEE 


JURISDICTION 

This  is  an  appeal  from  an  order  of  the  United 
States  District  Court  for  the  Southern  District  of 
Califomia  granting  a  petition  filed  on  behalf  of  the 
National  Labor  Relations  Board,  herein  called  the 
Board,  by  Howard  F.  LeBaron,  the  Regional  Director 
for  the  Twenty-first  Region  of  the  Board,  pursuant 
to   Section  10   (1)    of  the  National  Labor  Relations 

(1) 


Act,  as  amended  (61  Stat.  136 ;  29  U.  S.  C,  Supp.  II, 
Sec.  141  et  seq.),  herein  called  the  Act.  The  order 
of  the  district  court,  which  was  entered  on  June  10, 
191:9,  enjoins  appellants  from  engaging  in  certain  un- 
fair labor  practices  as  de&ied  by  Section  8  (b)  (4) 
(D)  of  the  Act,  pending  final  adjudication  of  the  mat- 
ter by  the  Board  (R.  121-123).'  Notice  of  appeal 
to  this  Court  was  filed  July  8,  1949  (R.  123-124). 
The  opinion  of  the  court  below  (R.  83-104)  is  re- 
ported at  84  F.  Supp.  629. 

Appellants  Los  Angeles  Building  and  Construction 
Trades  Council  and  Millwright  and  Machinery  Erec- 
tors, Local  1607,  of  the  United  Brotherhood  of 
Carpenters  and  Joiners  of  America,  A.  F.  of  L.,  herein 
called  Council  and  Millwrights,  respectively,  are  labor 
organizations  within  the  meaning  of  the  Act,  Council 
being  comprised  of  18  labor  organizations,  including 
Millwrights,  engaged  in  the  building  trades  industry, 
and  both  have  their  principal  offices  within  the  Southern 
District  of  California  (R.  40,  51).  Appellants  Lloyd 
A.  Mashburn  and  Herman  Barbaglia  are  agents, 
respectively,  of  Council  and  Millwrights  within  the 
meaning  of  the  Act  (R.  40-41,  51,  218).  Appellants 
Council  and  Mashburn  are  engaged  within  the  South- 
ern District  of  California  in  promoting  and  protect- 
ing the  interests  of  Council's  constituent  unions  and 
employee  members.  Appellants  Millwrights  and 
Barbaglia  are  engaged  within  the  Southern  District 
of  California  in  promoting  and  protecting  the  inter- 
ests of  the  employee  members  of  Millwrights  {ibid.). 

^  References  to  the  printed  transcript  of  record  are  desig- 
nated "R." 


The  unfair  labor  practices  charged  were  committed 
within  the  Southern  District  of  California  (R.  116- 
119). 

As  shown  by  the  petition  (R.  2-3),  the  jurisdiction 
of  the  court  below  was  invoked  under  the  provisions 
of  Section  10  (1)  of  the  Act.  The  jurisdiction  of 
this  Court  is  invoked  under  Sections  128  and  129 
of  the  Judicial  Code  (28  U.  S.  C.  225  and  227). 

STATUTE  INVOLVED 

The  statutory  provisions  primarily  involved  are 
Sections  8  (b)  (4)  (D)  and  10  (k)  and  (1)  of  the  Act. 
These  provisions  are  set  forth  hereinafter  in  the  brief 
(infra,  pp.  4, 15-16, 18-19). 

STATEMENT   OF   THE  CASE 

The  petition  in  the  court  below^  alleged  that  Local 
Lodge  1235  of  the  International  Association  of  Ma- 
chinists, hereinafter  called  Machinists,'  pursuant  to 
the  provisions  of  the  Act,  on  or  about  April  15,  1949, 
filed  with  the  Board  a  second  amended  charge,  to  a 
charge  filed  on  February  2,  1949,  and  amended  March 
8,  1949,  alleging  that  appellants  in  violation  of  Sec- 
tion 8  (b)  (4)  (D)  of  the  Act  had  engaged  in  and 
were  engaging  in  strike  action  w^ith  an  object  of 
forcing  or  requiring  Westinghouse  Electric  Corpo- 
ration and/or  Stone  and  Webster  Engmeering  Cor- 
poration to  assign  work  to  meml^ers  of  Millwrights 

2  The  International  Association  of  Machinists  is  an  independent 
labor  organization  and  its  above-named  local  is  not  affiliated  with 
Council.  Machinists  is  a  labor  organization  within  the  meaning 
of  the  Act  and,  is  engaged  in  promoting  and  protecting  the  inter- 
ests of  its  employee  members  in  the  Southern  District  of  California 
(R.  7,  43-44). 


which  had  been  assigned  to  members  of  Machinists, 
and  that  the  alleged  unfair  labor  practices  were  af- 
fecting commerce  within  the  meaning  of  Section  2 
(6)  and  (7)  of  the  Act.  The  petition  further  alleged 
that  the  charge  and  amended  charges  were  referred 
to  appellee  for  investigation;  and  that,  after  a  pre- 
liminary investigation,  appellee  had  reasonable  cause 
to  believe  that  the  second  amended  charge  was  true 
and  that  a  Board  complaint  should  issue  thereon 
(R.  2-11).  The  petition  prayed  for  an  injimction 
enjoining  the  unfair  labor  practices  pending  their 
final  adjudication  by  the  Board  (R.  11-13).  Ap- 
pellants answered  denying  the  jurisdiction  of  the 
Board  and  the  Court  over  the  dispute,  or  the  com- 
mission of  unfair  labor  practices  within  the  meaning 
of  Section  8  (b)  (4)  (D)  of  the  Act,  and  claiming 
that  Section  8  (b)  (4)  (D)  of  the  Act,  in  any  event, 
violates  the  First,  Fifth,  and  Thirteenth  Amendments 
of  the  Constitution  of  the  United  States  (R.  39-50). 
The  court  below,  upon  a  hearing  and  due  con- 
sideration of  the  petition,  return,  points  and  au- 
thorities, documentary  evidence,  affidavits  and  oral 
argument  of  counsel,  and  upon  appellants'  failure 
to  comply  with  the  Decision  and  Determination  of 
Dispute  issued  by  the  Board  under  Section  10  (k) 
of  the  Act    (see  R.   95-96,   118,   125,   229   et   seq.),^ 


^Section  10  (k)  provides  that : 

"Wlienever  it  is  charged  that  any  person  lias  engaged  in  an  unfair 
labor  practice  within  the  meaning  of  paragraph  (4)  (D)  of  sec- 
tion 8  (b),  the  Board  is  empowered  and  directed  to  hear  and 
determine  the  dispute  out  of  which  such  unfair  labor  practice  shall 
have  arisen,  unless,  within  ten  days  after  notice  that  such  charge 
has  been  filed,  the  parties  to  such  dispute  submit  to  the  Board  satis- 


granted  the  relief  prayed  for  in  the  petition  (R. 
81-104,  112-123). 

The  evidence  before  the  court  below  showed  the 
following  facts: 

In  July  1946,  Southern  California  Edison  Company, 
herein  called  Edison,  began  the  construction  of  a  new 
steam  turbine  electric  power  generating  station  at 
Redondo  Beach,  California,  herein  called  the  Redondo 
station  (R.  27,  233-234).  Stone  and  Webster  En- 
gineering Corporation,  herein  called  Stone  and 
Webster,  was  the  general  contractor  (ibid.).  Some 
time  prior  to  January  1949,  Edison  contracted  with 
Westinghouse  Electric  Corporation,  herein  called 
Westinghouse,  for  three  steam  turbine  generators  to 
be  furnished  and  installed  by  Westinghouse  at  the 
Redondo  station  (R.  29-30,  234). 

Westinghouse  is  engaged  in  the  manufacture,  sale 
and  installation  of  electrical  supplies  ^nd  equipment. 
The  three  generators,  valued  at  approximately 
$4,800,000,  which  Westinghouse  agreed  to  install  for 
Edison  at  the  Redondo  station,  were  manufactured 
at  Westinghouse 's  East  Pittsburgh  and  Lester,  Penn- 
sylvania, plants  and  shipped  to  the  Redondo  station. 
In  addition  to  the  plants  at  East  Pittsburgh  and 
Lester,  Westinghouse  has  plants  elsewhere  in  the 
United  States  (R.  6-8,  28-30,  55,  232-234).  During 
the  year  1948,  the  Westinghouse  plant  at  East  Pitts- 

factoiy  evidence  that  they  have  adjusted,  or  agreed  upon  methods 
for  the  voluntary  adjustment  of,  the  dispute.  Upon  compliance 
by  the  parties  to  the  dispute  with  the  decision  of  the  Board  or  upon 
such  voluntary  adjustment  of  the  dispute,  such  charge  shall  be 
dismissed." 

880610—50 2 
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burgh,  where  generators  are  manufactured,  and  the 
one  at  Lester,  where  steam  turbines  are  made,  each 
used  raw  materials  vahied  at  in  excess  of  $1,000,000, 
of  which  approximate!}^  50  percent  originated  outside 
the  State  of  Pennsylvania.  During  the  same  period, 
the  manufactured  products  sold  from  each  of  these 
plants  exceeded  $1,000,000 ;  the  out-of-state  sales  from 
the  East  Pittsburgh  plant  approximated  90  percent  of 
all  sales  of  the  plant  and  the  out-of-state  sales  from 
the  Lester  plant  approximated  50  percent  of  all  sales 
of  that  plant  (R.  29,  232-233). 

Edison  is  a  public  utility  engaged  in  furnishing 
electrical  energy  and  services  to  the  Los  Angeles  and 
Southern  California  area.  Thirty-nine  percent  of  its 
output  of  electrical  energy  goes  to  instrumentalities 
of  interstate  commerce  and  concerns  engaged  in  inter- 
state commerce,  such  as  aircraft  manufacturers,  oil 
refineries,  rubl)er  companies,  and  steel  plants.  During 
the  year  1948,  Edison  purchased  raw  materials  at  a 
cost  exceeding  $3,400,000,  of  which  66-/^  percent  had 
their  origin  outside  the  State  of  California.  During 
the  same  period,  approximately  25i/'2  percent  of  the 
total  power  utilized  hy  Edison  came  from  outside 
the  state  (R.  5-6,  55,  233). 

Stone  and  Webster  is  a  general  contractor  engaged 
mainly  in  industrial  and  commercial  construction 
work,  such  as  the  construction  of  steam  generator 
plants,  transmission  lines,  manufacturing  plants  and 
paper  mills.  Its  construction  activities  extend  to 
eveiy  state  in  the  L^nited  States  and  to  many  foreign 
countries.  At  the  end  of  the  year  1948,  the  con- 
struction it  then  had  in  progress  had  an  estimated 


completed  value  of  one-third  billion  dollars  (R.  27). 

The  total  cost  of  constructing  and  equipi)ing  the 
Redondo  station  is  estimated  at  in  excess  of  $38,000,- 
000.  The  estimated  cost  of  equipment  is  $18,500,000. 
Of  this  amount,  $12,700,000  is  for  equipment  to  be 
transported  from  outside  the  State  of  California 
directly  to  the  job  site.  In  May  1949,  when  the  peti- 
tion for  injunctive  relief  was  filed,  the  units  in 
operation  at  the  Redondo  station,  which  was  75  per- 
cent completed,  furnished  aproximately  15  percent  of 
Edison's  total  output  of  electrical  energy  (R.  27). 

The  employees  on  the  Redondo  station  construction 
were,  with  one  exception,  members  of  unions  affiliated 
with  Council  (R.  27-28,  234-235).'  Westinghouse  and 
General  Electric  Company,  the  other  manufacturer 
mider  contract  to  furnish  and  install  steam-turbine 
generators  at  the  Redondo  station,  in  their  installa- 
tion work  employed,  among  others,  members  of 
Machinists,  an  unaffiliated  union  (R.  126-130,  137- 
138,  155-157,  164-169,  183-185,  196-197,  234-235).  A 
short  time  before  the  installation  of  the  second  West- 
inghouse generator  was  scheduled  to  commence,  repre- 
sentatives of  Council  and  Millwrights  attempted  to 
persuade  Stone  and  Webster  to  have  Westinghouse 
replace  the  members  of  Machinists  employed  by  West- 
inghouse in  the  installation  work  with  members  of 
Millwrights,  a  Council  affiliate.  Stone  and  Webster 
disclaimed  control  over  the  employment  of  the  West- 
inghouse generator-installation  men,  saying  that  was 

*  Stone  and  Webster  had  approximately  550  employees  on  the 
job  and  other  contractors  had  approximately  100  employees  on 
the  site  (R.  27-28,  235-237). 
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a  Westinghoiise  responsibility  exclusively  (R.  219- 
221,  234-235,  244-250). 

On  Januaiy  31,  1949,  Westinghouse  began  the 
installation  of  its  second  generator  on  the  project  (R. 
193).  Two  members  of  Machinists,  among  others, 
were  employed  in  the  installation  work  (R.  166,  185, 
235).  At  the  commencement  of  the  job,  appellant 
Barbaglia  warned  the  two  Machinists  that  if  they 
started  the  job  he  would  ''have  to  take  job  action" 
(R.  35)  and  asked  Scanlon,  a  Westinghouse  super- 
visor, to  remove  them  until  the  dispute  could  be 
straightened  out  (R.  206-207).  Scanlon  refused  to 
do  so  (R.  208). 

On  the  following  day,  February  1,  appellant  Wash- 
burn aj)proached  Budge,  another  supervisor  for  West- 
inghouse, to  replace  the  two  Machinists  with  Mill- 
wrights (R.  213).  When  Budge  refused,  Washburn 
also  announced  that  he  would  ''take  action"  {ibid.). 
On  the  same  day,  appellant  Barbaglia  also  informed 
Supervisor  Scanlon  that  he  would  "stop  the  job" 
unless  the  Machinists  were  replaced  with  Millwrights 
(R.  160-163). 

On  February  2,  appellant  Council,  admittedly  (see 
R.  45),  called  a  general  strike  of  all  the  building 
trades  employees  on  the  Redondo  station  project  (see 
also  R.  32-33,  35-36,  162,  195,  235).  As  the  court 
below  found,  the  purpose  of  the  strike  was  to  require 
Stone  and  Webster  and  Westinghouse  to  assign  the 
generator  installation  work  to  members  of  Millwrights 
rather  than  to  members  of  Machinists  employed  by 
Westinghouse  (R.  86,  117).  All  of  the  approxi- 
mately 650  employees,  except  the  two  Machinists  em- 


l^loyed  by  Westinghoiise,  walked  off  tlie  job,  and, 
except  for  that  of  the  latter,  all  work  was  suspended 
on  the  project  (R.  36,  195,  235).  On  Febriiaiy  10, 
Edison  requested  Westinghouse  to  suspend  its  instal- 
lation work  until  the  dispute  between  Millwrights  and 
Machinists  was  resolved  (R.  32-34,  79-81).  When 
Westinghouse  acquiesced  in  the  request  and  Avithdrew 
its  Machinists,  the  other  employees,  members  of 
unions  affiliated  with  Council,  returned  to  work  on 
the  project  (R.  34,  235). 

However,  at  the  time  of  the  hearing  below,  no 
further  installation  work  had  been  done  on  the  West- 
inghouse generator  (see  R.  235).  Moreover,  on  April 
11,  1949,  Council  pulled  the  6  riggers  employed  by 
Westinghouse "'  to  unload  its  third  generator  destined 
for  installation  on  the  project  off  the  job  (R.  47,  30- 
32).  As  the  court  below  found,  this  action  was  part 
of  the  continuing  pressure  being  exerted  by  appellants 
against  Westinghouse  to  force  the  assignment  of  the 
generator  installation  work  to  members  of  Millwrights 
rather  than  to  members  of  Machinists  (R.  86,  117). 

On  May  11,  1949,  the  Board  handed  down  its 
Decision  and  Determination  of  Dispute  in  the  Section 
10  (k)  proceeding  {see  supra,  p.  4),  in  which  it 
held  that  appellants  were  not  lawfully  entitled  to 
force  or  require  Westinghouse  to  assign  the  generator 
installation  work  at  the  Redondo  station  to  members 
of  Millwrights  rather  than  to  employees  of  Westing- 
house who  are  members  of  Machinists  (R.  241).  The 
Board's  decision  and  determination  was  received  in 


^  Members  of  Local  No.  433,  International  Association  of  Bridge, 
Structural  and  Ornamental  Iron  Workers,  affiliated  with  Council. 
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evidence  at  the  hearing  in  the  court  below   (see  R. 
228  et  seq.). 

Upon  the  foregoing  facts,  the  court  below  found 
there  was  reasonable  cause  to  believe  that  appellants 
had  engaged  in  luifair  la^Dor  practices  within  the 
meaning  of  Section  8  (b)  (4)  (D)  of  the  Act,  af- 
fecting commerce  within  the  meaning  of  Section  2 
(6)  and  (7)  of  the  Act  (R.  96-97,  112-119).  The 
court  below  also  concluded  that  Section  8  (b)  (4)  (D) 
was  not  repugnant  to  the  First,  Fifth  and  Thirteenth 
Amendments  to  the  Constitution  of  the  United  States 
(R.  89-91,  119),  and  that  injunctive  relief  in  the 
premises  was  appropriate  under  Section  10  (1)  of 
the  Act  (R.  91-100,  119-120).  Accordingly,  it  re- 
jected appellants'  defenses  and,  after  appellants 
failed  to  comply  with  tlie  Board's  Section  10  (k) 
decision  and  determination,  issued  an  order  enjoin- 
ing appellants  from  (R.  121-123) : 

Engaging  in,  or  inducing  or  encouraging  the 
employees  of  Stone  and  Webster,  Westing- 
house,  or  any  other  employers,  to  engage 
in  a  strike  or  concerted  refusal  in  the  course  of 
their  employment,  to  use,  manufacture,  process, 
transport  or  otherwise  handle  or  work  on  any 
goods,  articles  or  materials  or  commodities  be- 
longing to  or  utilized  by  Stone  and  Webster, 
Westinghouse  or  any  other  employer  engaged 
on  the  construction  project  for  Edison  at 
Redondo  Beach,  California,  or  to  perform 
services  for  Stone  and  Webster,  Westinghouse, 
or  any  other  employer  on  said  project,  where 
an  object  thereof  is  to  force  or  require  West- 
inghouse and/or  Stone  and  Webster  to  assign 
the  work  of  installing  steam  turbine  generators 
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to  members  of  respondent  Millwrights  rather 
than  to  employees  of  Westinghouse  who  are  now 
members  of  Machinists,  or  any  other  labor 
organization,  unless  respondent  Millwrights  is 
certified  by  the  Board  as  the  bargaining  repre- 
sentative for  the  employees  performing  such 
work. 

SUMMARY   OF   ARGUMENT 

The  instant  case  was  initiated  pursuant  to  Section 
10  (1)  of  the  Act.  Section  10  (1)  empowers  the 
district  courts  of  the  United  States  to  grant,  upon 
application  of  the  Board,  such  interlocutory  injunc- 
tive relief  as  is  just  and  proper  pending  determina- 
tion by  the  Board  of  unfair  labor  practice  charges 
filed  under  Section  8  (b)  (4)  of  the  Act,  where 
there  is  reasonable  cause  to  believe  that  such  unfair 
labor  practices  are  being  committed.  The  court 
below  properly  found  that  there  was  reasonable 
cause  to  believe  that  appellants  by  orders,  directions, 
and  instructions,  in  violation  of  Section  8  (b)  (4) 
(D)  of  the  Act,  induced  and  encouraged  the  em- 
ployees of  Stone  and  Webster,  Westinghouse,  and 
other  employers  to  engage  in  a  strike  or  a  concerted 
refusal  to  transport  or  handle  or  work  on  Westing- 
house products  or  to  perform  services  for  their 
employers,  an  object  thereof  being  to  compel  West- 
inghouse to  assign  the  installation  of  steam  turbine 
generators  at  the  Redondo  station  to  members  of 
Millwrights  rather  than  to  members  of  Machinists. 

The  court  below  properly  found  that  there  was 
reasonable  cause  to  believe  that  appellants'  conduct 
charged  as  violative  of  the  Act  and  directed  against 
the  business  operations  of  Edison,  Stone  and  Webster, 
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and  Westingliouse,  affected  commerce  within  the 
meaning  of  Section  2   (6)  and  (7)   of  the  Act. 

Neither  Section  8  (b)  (4)  (D)  of  the  Act,  nor 
the  order  of  the  court  below  enjoining  such  conduct 
on  the  part  of  appellants,  violates  the  constitutional 
guaranty  against  involuntary  servitude.  The  Act 
and  the  order  merely  prohibit  labor  organizations  or 
their  agents  from  engaging  in  strikes  or  inciting 
employees  to  engage  in  strikes  or  concerted  refusals 
to  perform  services  for  the  stated  object.  Neither 
the  Act  nor  the  order  of  the  court  below  requires 
employees  to  continue  working  against  their  will. 

The  Act,  insofar  as  it  enjoins  picketing  where  used 
to  induce  or  encourage  employees  to  engage  in  a 
strike  or  concerted  refusal  to  perfoiTti  services  for 
the  objects  enumerated  therein,  does  not  violate  the 
constitutional  guaranty  of  free  speech  but  represents 
a  valid  exercise  of  the  Congressional  power  over 
commerce.  Congress  may,  in  order  to  narrow  the 
area  of  industrial  conflict  and  protect  the  public  in- 
terest in  the  free  flow  of  commerce,  il legalize  picket- 
ing where  it  is  utilized  to  conscript  employees  in  order 
to  bring  pressure  to  bear  upon  an  employer  to  assign 
work  to  members  of  one  union  rather  than  to  members 
of  another  union.  Congress  may  prohibit  conduct,  in- 
cluding picketing  for  purposes  it  finds  inimical  to  the 
public  welfare  without  transgressing  constitutional 
limitations. 

Section  8  (b)  (4)  (D)  of  the  Act  does  not  violate 
the  Fifth  Amendment  of  the  Constitution  because  it 
curtails  appellants'  liberty  to  exert  pressure  on  em- 
ployers through  employees  to  compel  the  contracting 
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of  \York  to  their  members  rather  than  to  members  of 
another  group.  Congress  may  regulate  or  prohibit 
labor  practices  which  it  finds  injurious  to  the  public 
welfare. 

Section  10  (1)  of  the  Act  applies  to  charges  filed 
under  Section  8  (b)  (4)  (D)  of  the  Act,  and  the 
district  court  did  not  prematurely  entertain  the  in- 
junction proceeding  or  consider  matters  not  properly 
before  it.  Eelief  under  Section  10  (1)  of  the  Act  is 
supplementary  and  not  subordinate  to  the  procedures 
under  Section  10  (k)  of  the  Act  and  proceedings 
under  both  sections  may  be  processed  concurrently. 
Conduct  engaged  in  after  a  Section  10  (k)  x)roceeding 
and  relevant  and  material  to  the  dispute  involved  is 
admissible  in  support  of  a  complaint  under  Section 
8  (b)  (4)  (D)  without  a  further  Section  10  (k) 
hearing. 

The  injunction  order  of  the  district  court  cannot 
be  successfully  challenged  on  the  grounds  that  it  is 
vague  and  indefinite  or  that  it  fails  to  embody  the 
provisions  of  Section  8  (c)  of  the  Act.  The  order 
couched  in  statutory  language  furnishes  an  adequate 
guide  as  to  what  conduct  is  proscribed  and  is  as 
specific  as  the  nature  of  the  problem  permits.  The 
protection  which  Section  8  (c)  of  the  Act  extends 
to  the  expression  of  views,  argument,  or  opinion 
which  contain  no  threat  of  reprisal  or  force  or 
j^romise  of  benefit  does  not  require  modification  of 
the  order  entered  by  the  district  court.  The  provi- 
sions of  Section  8  (c)  of  the  Act  do  not  exempt  from 
prohibition  the  inducement  or  encouragement  to  en- 

880610—50 3 
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gage  in  a  strike  or  a  concerted  refnsal  to  work  for 
the  objects  proscribed  by  Section  8  (b)  (4)  of  the 
Act. 

ARGUMENT 

Preliminary  statement:  The  statuory  scheme  pursuant  to 
which  the  present  proceedings  were  initiated  in  the  court 
below 

The  proceedings  before  the  conrt  below  were  sim- 
ilar to  those  reviewed  by  this  Court  in  the  Printing 
Specialties  case/  As  in  that  case,  these  proceedings, 
initiated  pursuant  to  the  provisions  of  Section  10  (1) 
of  the  Act,  resulted  in  the  issuance  of  a  temporary  in- 
junction by  the  lower  court  restraining  the  unfair  labor 
practices  charged  pending  their  final  determination  by 
the  Board. 

The  Act  empowers  the  Board,  upon  the  filing  of 
appropriate  charges,  to  issue,  hear  and  determine 
complaints  that  employers  or  labor  organizations  have 
engaged  in  unfair  lal)or  practices  within  the  meaning 
of  the  Act  (Section  10  (a),  (b)  and  (c)  of  the  Act). 
In  addition,  in  respect  to  charges  under  Section  8  (b) 
(4)  (D)  of  the  Act,  the  unfair  labor  practice  section 
involved  here,  the  Board  is  empowered  and  directed 
to  hear  and  determine  the  dispute  out  of  which  the 
unfair  labor  practice  arose  (Section  10  (k)  of  the 
Act;  see  supra,  p.  4).  Proceedings  of  this  character 
are  necessarily  protracted  and  time  consiuning.  Con- 
gress believed  that  certain  unfair  labor  practices 
committed  by  lal^or  organizations  gave,  or  tended  to 
give,  rise  to  such  serious  and  unjustifiable  interrup- 

^  Printing  Specialties  and  Paper  Converter'' 8  Union^  Local  388, 
A.  F.  L.  V.  LeBaron,  171 F.  2d  331  (C.  A.  9) . 
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tioiis  to  commerce  that  their  continuation,  pending 
adjudication  by  the  Board,  would  result  in  irreparable 
injury  to  the  purposes  of  the  Act/  Accordingly,  in 
order  to  prevent  such  a  frustration  of  the  statutory 
purpose.  Congress  provided  in  Section  10  (1)  of  the 
Act  that — 

Whenever  it  is  charged  that  any  person  has 
engaged  in  an  unfair  labor  practice  within  the 
meaning  of  paragraph  (4)  (A),  (B),  or  (C) 
of  section  8  (b),  the  preliminary  investigation 
of  such  charge  shall  be  made  forthwith  and 
given  priority  over  all  other  cases  except  cases 
of  like  character  in  the  office  where  it  is  filed 
or  to  which  it  is  referred.  If,  after  such  in- 
vestigation, the  officer  or  regional  attorney  to 
whom  the  matter  may  be  referred  has  reason- 
able cause  to  believe  such  charge  is  true  and 
that  a  complaint  should  issue,  he  shall,  on  behalf 
of  the  Board,  petition  any  district  court  of 
the  United  States  (including  the  District  Court 
of  the  United  States  for  the  District  of  Colum- 
bia) within  any  district  where  the  unfair  labor 
practice  in  question  has  occurred,  is  alleged 
to  have  occurred,  or  wherein  such  person  re- 
sides or  transacts  business,  for  appropriate 
injunctive  relief  pending  the  final  adjudication 
of  the  Board  with  respect  to  such  matter. 
Upon  the  filing  of  any  such  petition  the  district 
court  shall  have  jurisdiction  to  grant  such  in- 
junctive relief  or  temporary  restraining  order 
as  it  deems  just  and  proper,  notwithstanding 
any  other  jorovision  of  law:  Provided  further, 
That  no  temporary  restrauiing  order  shall  be 
issued  without  notice  unless  a  petition  alleges 


S.  Rep.  No.  105, 80th  Cong.,  1st  Sess.,  pp.  8, 27. 
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that  substantial  and  irreparable  injury  to  the 
charging  party  will  be  unavoidable  and  such 
temporary  restraining  order  shall  be  effective 
for  no  longer  than  five  days  and  will  become 
void  at  the  expiration  of  such  period.  Upon 
filing  of  any  such  petition  the  courts  shall 
cause  notice  thereof  to  be  served  upon  any 
person  involved  in  the  charge  and  such  person, 
including  the  charging  party,  shall  be  given  an 
opportunity  to  appear  by  counsel  and  present 
any  relevant  testimony:  Provided  further,  That 
for  the  purposes  of  this  subsection  district 
courts  shall  be  deemed  to  have  jurisdiction  of 
a  labor  organization  (1)  in  the  district  in  which 
such  organization  maintains  its  principal  office, 
or  (2)  in  any  district  in  which  its  duly  autho- 
rized officers  or  agents  are  engaged  in  pro- 
moting or  protecting  the  interests  of  employee 
members.  The  service  of  legal  process  upon 
such  officer  or  agent  shall  constitute  service 
upon  the  labor  organization  and  make  such 
organization  a  party  to  the  suit.  In  situations 
tvliere  such  relief  is  approiyriate  the  procedure 
sp)ecified  herein  shall  apply  to  charges  with 
respect  to  section  8  (b)  (4)  (D).  [Emphasis 
added.] 

The  injunctive  relief  contemplated  in  Section  10 
(1)  is  interlocutory  to  the  final  determination  of  the 
matter  by  the  Board  and  is  limited  to  such  time  as 
may  expire  before  the  Board  issues  its  final  order 
with  respect  to  the  unfair  labor  practices  charged. 
As  in  the  case  of  traditional  equity  practice  with 
respect  to  interlocutory  relief,*  the  prerequisite  to  the 

« Bowles  V.  Montgomery  Ward  d>  Co..  143  F.  2d  38,  42  (C.  A.  7)  ; 
Colorado  Eastern  R,  Co.  v.  Chicago^  etc.^  Ry.  Co.^  141  Fed.  898, 
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granting  of  the  relief  contemplated  ))y  Section  10 
(1)  of  the  Act  is  a  finding  by  the  district  court  that 
there  is  reasonable  cause  to  believe  that  a  violation 
of  the  Act,  as  charged,  has  been  committed  and  that 
equitable  relief  would  be  "just  and  proper."  The 
court  is  not  called  upon  to  decide,  as  appellants  sug- 
gest, by  a  preponderance  of  the  evidence  (Br.,  pp.  22, 
25),  whether  in  fact  the  charges  are  true  or  whether 
in  fact  a  violation  of  the  Act  affecting  commerce  has 
been  committed.  The  ultimate  determination  of  the 
truth  of  the  charges  and  the  existence  of  a  violation 
of  the  Act  affecting  commerce  is  reserved  exclusively 
to  the  Board,  subject  to  review  by  the  circuit  courts 
of  appeals  pursuant  to  Section  10  (e)  and  (f)  of 
the  Act.' 


901  (C.  A.  8)  ;  Sinclair  Refining  Co.  v.  Midland  Oil  Co.,  55  F.  2d 
42,  45  (C.  A.  4)  ;  Northwestern  Stevedoring  Co.  v.  Marshall,  41 
F.  2cl  28,  29  (C.  A.  9)  ;  City  of  Louisville  x.  Louisville  Home  Tele- 
phone Co.,  279  Fed.  949,  956  (C.  A.  6)  ;  United  States  v.  Parrott, 
27  Fed.  Cas.  417,  430,  435  (C.  C.  N.  D.  Calif.)  ;  Eastern  Texas  R. 
Co.  V.  Railroad  Commission,  242  Fed.  300,  305  (D.  C.  W.  D.  Tex.). 
"  Printing  Specialties  and  Paper  Converters  Union,  Local  388, 
A.  F.  L.  V,  LeBaron,  171  F.  2d  331  (C.  A.  9)  ;  Building  and  Con- 
struction Tirades  Council  v.  LeBaron  (C.  A.  9),  decided  June  30, 
1949,  24  L.  R.  R.  M.  2367;  United  Brotherhood  of  Carpenters  and 
Joiners  of  Atneiica  v.  Sperry,  170  F.  2d  863  (C.  A.  10)  ;  Douds  v. 
Local  1250,  Retail  Wholesale  Dept.  Store  Union,  170  F.  2d  695 
(C.  A.  2)  ;  Shore  v.  Building  and  Construction  Trades  Council^ 
173  F.  2d  678  (C.  A.  3)  ;  LeBaron  v.  Kern  County  Farm  Labor 
Union,  80  F.  Siipp.  151,  153,  158  (D.  C.  S.  D.  Calif.)  ;  Broion  v. 
Roofers  and  Waterproofers  Unio7i,  Local  A''o.  40,  86  F.  Supp.  50 
(D.  C.  K  D.  Calif.)  ;  Douds  v.  Teamsters  Union,  Local  29^,  75  F. 
Supp.  414  (D.  C.  N.  D.  N.  Y.) ;  Evans  v.  International  Typograph- 
ical Union,  76  F.  Supp.  881  (D.  C.  S.  D.  Ind.)  ;  Styles  v.  Local  7 If, 
United  Brotherhood  of  Carpenters,  74  F.  Supp.  499  (D.  C.  E.  D. 
Tenn.)  ;  Douds  v.  Wine,  Liquor  d-  Distillery  Workers  Union, 
Zom?A^o.i,75F.Supp.447(D.C.S.D.N.Y.). 
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The  district  court  in  this  case  did  not,  as  appellants 
argue  (Br.,  pp.  23-27) ,  abdicate  to  appellee,  the  Board's 
Regional  Director,  its  duty  to  find  reasonable  belief  of 
a  violation  of  the  Act  affecting  commerce,  any  more  than 
it  did  in  the  Printing  Specialties  case  (supra,  p.  14). 
On  the  contrary,  the  lower  court  makes  plain,  both  in  its 
opinion  (R.  85,  91-93,  96-99)  and  its  findings  of  fact 
and  conclusions  of  law  (R.  115,  119),  its  independent 
conclusion  within  the  statutory  scheme  that  the  belief 
that  a  violation  of  the  Act  as  charged  had  occurred  was 
reasonable.  Nor  did  the  court  err,  as  appellants  claim 
(Br.,  pp.  24-25),  in  citing  the  Board's  Section  10  (k) 
decision  and  determination  (see  supra,  p.  9)  as  con- 
firmation of  the  existence  of  reasonable  cause  to  believe 
the  truth  of  the  unfair  labor  practice  charge  (see  R.  95) . 
It  is  clear  that  under  the  statutory  scheme,  the  Board's 
decision  determined  the  illegality  of  appellants'  claim 
to  the  generator  installation  work,  the  work  in  dispute 
(see  R.  240-241). 

I 

The  district  court  properly  found  that  there  was  reasonable 
cause  to  believe  that  appellants  have,  as  charged,  engaged 
in  unfair  labor  practices  in  violation  of  Section  8  (b)  (4) 
(D)  of  the  Act 

Section  8  (b)   (4)   (D)  of  the  Act  provides  that: 

(b)  It  shall  be  an  unfair  labor  practice  for 
a  labor  organization  or  its  agents — 

***** 

(4)  to  engage  in,  or  to  induce  or  encourage 
the  employees  of  any  employer  to  engage  in, 
a  strike  or  a  concerted  refusal  in  the  course  of 
their  employment  to  use,  manufacture,  process, 
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transport,  or  otherwise  handle  or  work  on  any 
goods,  articles,  materials,  or  commodities  or  to 
perform  any  services,  where  an  object  thereof  is : 

***** 

(D)  forcing  or  requiring  any  employer  to 
assign  particular  work  to  employees  in  a  par- 
ticular labor  organization  or  in  a  particular 
trade,  craft,  or  class  rather  than  to  employees 
in  another  labor  organization  or  in  another 
trade,  craft,  or  class,  unless  such  employer  is 
failing  to  conform  to  an  order  or  certification 
of  the  Board  determining  the  bargaining  repre- 
sentative for  employees  performing  such 
work.     *     *     * 

The  substantially  uncontradicted  evidence  summa- 
rized above  fully  supports  the  holding  of  the  court 
below  (R.  117)  that  there  is,  and  appellee  had,  rea- 
sonable cause  to  believe  that: 

(e)  Respondents  on  or  about  February  2, 
1919,  and  at  all  times  since  that  date,  have,  by 
orders,  directions,  and  instructions,  induced  and 
encouraged  employees  of  Stone  and  Webster, 
Westinghouse  and  other  employers  engaged  at 
the  Redondo  Beach  station  to  engage  in  a  strike 
or  concerted  refusal  in  the  course  of  their  em- 
plo}Tiient  to  transport  or  otherwise  handle  or 
work  on  Westinghouse  products  or  to  perform 
services  for  their  employers  in  coimection  with 
the  Redondo  Beach  project,  an  object  thereof 
being  to  force  or  require  Westinghouse  to  assign 
the  work  of  installing  the  steam  turbine  genera- 
tors at  the  Redondo  Beach  station  to  members 
of  respondent  Millwrights  rather  than  to  the 
employees  of  Westinghouse  who  are  now  mem- 
bers of  the  Machinists. 
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It  is  clear,  we  submit,  that  appellants'  conduct, 
summarized  above,  falls  squarely  within  the  proscrip- 
tion of  Section  8  (b)  (4)  (D)  of  the  Act  and  consti- 
tutes an  unfair  labor  practice  within  the  meaning  of 
that  section.  Plainly,  appellants  did,  in  the  language 
of  Section  8  (b)  (4)  (D)  of  the  Act— 

*  *  *  engage  in,  or  *  *  *  induce  or  en- 
courage [by  orders,  directions,  and  instructions] 
the  employees  of  any  employer  [Stone  and  Web- 
ster, Westinghouse  and  other  contractors  on 
the  Redondo  station  project]  to  engage  in,  a 
strike  or  concerted  refusal  in  the  course  of  their 
employment  to  *  *  *  transport,  or  other- 
wise handle  or  work  on  any  goods,  articles,  ma- 
terials, or  commodities  or  to  perform  any  serv- 
ices [for  Stone  and  Webster,  Westinghouse  and 
other  contractors  on  the  Redondo  station], 
where  an  object  thereof  is:  *  *  *  (D) 
forcing  or  requiring  any  employer  [Westing- 
house] to  assign  particular  work  [the  installa- 
tion of  steam  turbine  generators  at  the 
Redondo  station]  to  employees  in  a  particular 
labor   organization    [members   of   Millwrights] 

*  *  *  rather  than  to  employees  in  another 
labor  organization  [members  of  Machinists] 
unless  such  employer  [Westinghouse]  is  failing 
to  conform  to  an  order  or  certification  of  the 
Board  determining  the  bargaining  representa- 
tive for  employees  performing  such  work. 

Appellants'  conduct  would  be  lawful  only  were  West- 
inghouse failing  to  conform  to  an  order  or  certifica- 
tion of  the  Board  determining  Millwrights  to  be  the 
bargaining  representative  for  the  employees  of  West- 
inghouse performing  the  work  in  dispute.  Appellants 
make  no  suggestion  that  such  is  the  fact. 
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Although  appellants  at  two  places  in  their  brief 
(see  pp.  6,  13-14)  admit,  as  they  conceded  at  the 
Section  10  (k)  hearing  before  the  Board  (see  R. 
245-246,  248-249)  and  as  the  facts  indisputably  show 
(see  R.  30-36,  79-81,  160-163,  194-195,  206-208,  213), 
that  the  work  stoppages  herein  were  called  to  force 
the  assignment  to  Millwrights  of  the  work  being  done 
by  Machinists,  they  argue  at  another  point  in  their 
brief  (p.  32)  that  the  work  stoppages  had  a  different 
object,  that  of  *' breaking  up"  an  illegal  closed-shop 
between  Westinghouse  and  Machinists  Avhich  barred 
their  members  from  employment.  Assuming,  con- 
trary to  the  record  (see  R.  246-247,  140-141,  143-147, 
156-157,  162,  163,  166-167,  169),  that  Westinghouse 
hired  members  of  Machinists  because  of  a  closed-shop 
agreement  with  the  latter  organization  or  to  encourage 
membership  in  it,  appellants  nevertheless  would  not 
be  justified  in  their  conduct.  Clearly,  at  least  an 
object  of  appellants'  action  was  to  force  the  assign- 
ment of  the  generator  installation  work  to  members 
of  Millwrights  rather  than  to  members  of  Machinists 
(see  R.  248-249,  246).  That  was  enough  to  bring  it 
within  the  proscription  of  Section  8  (b)  (4)  (D) ;  it 
need  not  have  been  the  sole  object.  This  interpreta- 
tion is  made  plain  by  the  wording  of  Section  8  (b) 
(4)  as  well  as  by  the  legislative  history  of  the  sec- 
tion,'" and  has  received  judicial  sanction.    N.  L.  R.  B. 

i«  Senator  Taft,  a  sponsor  of  the  Act,  explained  the  application 
of  the  section  as  follows  (Daily  Cong.  Kec.  7001  (June  12, 1947) ) : 

"Section  8  (b)  (4),  relating  to  illegal  strikes  and  boycotts,  was 
amended  in  conference  by  striking  out  the  words  'for  the  purpose 
of  and  inserting  the  clause  'where  an  object  thereof  is.'  Ob- 
viously the  intent  of  the  conferees  was  to  close  any  loophole  which 
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V.  Wine,  Liquor  &  Distillery  Workers  Union,  Local  1, 
etc.,  178  F.  2(1  584  (C.  A.  2).  Moreover,  the  fact  that 
Westinghoiise  and  Machinists  may  have  violated  the 
Act,  would  not  have  entitled  appellants  also  to  engage 
in  conduct  proscribed  by  the  Act.  See  Amalgamated 
Utility  Workers  v.  Consolidated  Edison  Co.,  309  U.  S. 
261;  N.  L.  R.  B.  v.  Fickett-Brown  Mfg.  Co.,  140  F. 
2d  883  (C.  A.  5).  If  their  contention  were  right  and 
Westinghouse  and  Machinists  had  violated  the  Act, 
appellants'  course  was  themselves  to  obey  the  pro- 
visions of  the  Act  and  call  to  the  Board's  attention 
by  appropriate  charges  the  transgression  of  the 
others.'^ 

Appellants  also  assert  that  the  decisions  of  the 
Board  in  the  Pure  Oil,  Santa  Ana  Lumber,  DiGiorgio 
Wine,  Grauman,  and  Conway's  Express  cases  under 
Section  8  (b)  (4)  (A)  of  the  Act,  the  secondary 
boycott  section,  cast  doubt  on  Avhether  a  violation 
of  Section  8  (b)  (4)  (D)  of  the  Act,  the  jurisdic- 
tional dispute  section,  has  actually  occurred  in  the 
instant  case  and  argue  that  for  that  reason  injunc- 
tive relief  should  have  been  withheld  by  the  court 

would  prevent  the  Board  from  being  blocked  in  giving  relief 
against  such  illegal  activities  simply  because  one  of  the  purposes 
of  such  strikes  might  have  been  lawful." 

^^  On  May  9, 1949,  after  the  initiation  of  the  injunction  proceed- 
ings in  the  court  below,  appellants  for  the  first  time  filed  charges 
with  the  Board  alleging  that  Westinghouse  and  Machinists  were 
engaging  in  violations  of  Section  8  (a)  (3)  and  Section  8  (b)  (2) 
of  the  Act,  the  sections  prohibiting  discrimination  in  regard  to 
employment  because  of  union  membership  or  non-membership. 
On  June  8,  these  charges  were  administratively  dismissed  for  lack 
of  evidential  support,  and,  on  appeal  to  the  General  Counsel  of 
the  Board,  the  dismissals  were,  on  August  24,  sustained.  Westing- 
house Electric  Corporation.,  Case  No.  21-CA-448;  International 
Association  of  Machinists^  Case  No.  21-CB-156. 


23 

below  (Br.,  pp.  32-34).  These  contentions  are  with- 
out merit.  The  cited  cases  treat  with  a  di:fferent 
subsection,  a  finding  of  a  violation  of  which  requires 
as  a  prerequisite  a  showing  of  secondary  as  distinct 
from  primary  action.  Such  is  not  the  case  in  respect 
to  violations  of  the  subsection  here  under  review. 

Appellants  also  refer  to  the  Board's  Section  10  (k) 
decision  and  determination  in  the  Ship  Scaling  case, 
apparently  implying  that  the  dismissal  of  that  case 
by  the  Board  on  the  ground  the  dispute  was  over 
wages  and  not  over  the  assignment  of  work  indicates 
that  the  Board  likewise  should  have  dismissed  this 
case  (Br.,  p.  34).  But  the  Board  here,  in  proceedings 
identical  to  those  in  the  Ship  Scaling  case,  has  deter- 
mined that  appellants'  object  in  the  instant  case  unlike 
the  object  in  the  Ship  Scaling  case,  was  to  force  the 
assignment  to  Millwrights  of  the  work  being  done  by 
Machinists,  an  object  unlawful  under  the  Act  (R.  238- 
241),'"  The  correctness  of  the  Board's  decision  in  this 
regard  depends  on  the  record  in  this  case,  not  on  the  cor- 
rectness of  its  findings  on  a  different  record  in  the  Ship 
Scaling  case. 

Accordingly,  a  clear  basis  for  granting  the  relief 
required  under  the  Act  is  established  unless,  as  ap- 
pellants argue,  (1)  the  unfair  labor  practices  do  not 

^^  Appellants'  suggestion  (Br.,  p.  26)  that  the  administrative  dis- 
missal of  a  charge  filed  under  Section  8  (b)  (4)  (A)  of  the  Act, 
the  secondary  boycott  section,  and  predicated  on  the  same  incidents, 
is  inconsistent  with  a  finding  of  merit  in  the  instant  charge  under 
Sections  (b)  (4)  (D),  the  jurisdictional  dispute  section,  requires 
only  brief  comment.  The  two  sections  treat  with  different  viola- 
tions; the  first  involves  secondary  action  to  bring  about  a  boycott, 
the  second  involves  either  primary  or  secondary  conduct  to  force 
the  assignment  of  work  to  one  group  rather  than  to  another.  Thus, 
dismissal  of  the  Section  8  (b)  (4)  (A)  charge  could  not  determine 
the  validity  of  the  Section  8  (b)  (4)  (D)  charge. 
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affect  commerce  within  the  meaning  of  the  Act,  or 
(2)  appellants'  conduct  is  constitutionally  privileged; 
or  (3)  the  provisions  of  Section  10  (1)  of  the  Act 
do  not  apply  to  violations  charged  under  Section  8 
(b)  (4)  (D)  of  the  Act ;  or  (4)  the  district  court  acted 
prematurely  in  the  matter.  We  discuss  these  con- 
tentions below. 

II 

There  is,  and  the  district  court  properly  found,  reasonable 
cause  to  believe  that  the  unfair  labor  practices  with  which 
appellants  are  charged  affect  commerce  within  the  meaning 
of  the  Act 

Appellants  argue  (Br.,  pp.  22-23,  37)  that  (1) 
the  alleged  unfair  labor  practices  do  not  affect  com- 
merce within  the  meaning  of  the  Act  because  the 
dispute  arose  out  of  a  "purely  local"  building  enter- 
prise, and  (2)  the  district  court  in  concluding  that 
there  was  reasonable  cause  to  believe  that  the  alleged 
unfair  labor  practices  affected  commerce  disregarded 
the  "preponderance  of  evidence"  and  merely  accepted 
the  Regional  Director's  judgment  as  to  jurisdiction 
as  a  substitute  for  proof.  These  contentions  are 
clearly  without  merit. 

The  alleged  unfair  labor  practices  directly  affected 
the  business  operations  of  Edison,  Westinghouse  and 
Stone  and  Webster.  The  record  discloses  (supra, 
pp.  5-7)  that  during  the  year  1948,  Edison,  in  the  course 
of  its  business  operations,  purchased  raw  materials 
valued  at  in  excess  of  three  million  dollars,  of  which 
approximately  two-thirds  came  from  sources  outside 
the  State  of  California.  Approximately  39  percent 
of  Edison's  total  output  of  electrical  energy  goes  to 
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instrumentalities  of  interstate  commerce  and  con- 
cerns engaged  in  interstate  commerce,  such  as  oil 
refineries,  rubber  companies,  steel  plants  and  aircraft 
manufacturers.  During  1948,  approximately  25  per- 
cent of  the  total  power  utilized  by  Edison  originated 
from  outside  the  State  of  California. 

During  1948,  Westinghouse  purchased  raw  materials 
valued  at  in  excess  of  two  million  dollars,  of  which 
approximately  50  percent  originated  from  sources 
outside  the  State  of  Pennsylvania  where  Westing- 
house  is  located.  During  the  same  period  Westing- 
house  sold  substantial  quantities  of  electrical 
apparatus  to  customers  located  outside  Pennsylvania. 
The  three  generators  shipped  hy  Westinghouse  from 
Pennsylvania  to  the  Redondo  station  in  California 
were  valued  at  approximately  $4,800,000. 

Stone  and  Webster  is  engaged  in  construction  ac- 
tivities throughout  the  United  States  and  in  many 
foreign  countries.  At  the  end  of  1948  its  construction 
work  then  in  progress  had  an  estimated  completed 
value  of  one-third  billion  dollars. 

Finally,  of  the  estimated  $38,000,000  cost  for  con- 
structing and  equipping  the  Redondo  station,  $12,700,- 
000  was  for  equipment  to  be  transported  from  outside 
California  to  the  station. 

Upon  the  foregoing  facts,  it  is  apparent  that 
Edison,  Westinghouse  and  Stone  and  Webster  are 
engaged  in  interstate  conmierce  within  the  coverage 
of  the  Act."     The  activities  of  appellants  in  calling 

"  The  Board  in  other  proceedings  before  it  has  found  that 
Edison  and  Westinghouse  are  engaged  in  commerce  within  the 
meaning  of  the  Act.  Westinghouse  Electric  Corporation,  72 
N.  L.  R.  B.  60 :  Southern  California  Edison  Co.,  70  N.  L.  R.  B.  80. 
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a  work  stoppage  at  the  Redondo  station  plainly 
tended  to  impede  and  disrupt  the  interstate  operations 
not  only  of  the  concerns  directly  involved  but  also  of 
the  numerous  instrumentalities  of  interstate  commerce 
and  concerns  engaged  in  interstate  commerce  which 
Edison  supplies  with  electrical  energy.  The  applica- 
tion of  the  Act  to  activities  having,  or  tending  to 
])ring  about,  that  result,  no  matter  how  "local"  the 
project  where  they  occur,  cannot  in  the  light  of  au- 
thoritative judicial  pronouncements  be  doubted.  N. 
L.  R.  B.  V.  Jones  d  Laughlin  Steel  Corp.,  301  U.  S. 
1,  41-42 ;  Consolidated  Edison  Co.  v.  N.  L.  R.  B.,  305 
U.  S.  197,  219-222 ;  Polish  National  Alliance  v.  N.  L. 
R.  B.,  322  U.  S.  643,  647-648;  United  Brotherhood  of 
Carpenters  and  Joiners  of  America  v.  Sperry,  170 
F.  2d  863  (C.  A.  10)  ;  International  Brotherhood  of 
Electrical  Workers  v.  N.  L.  R.  B.,  —  F.  —  2d  (C.  A.  2), 
decided  February  24,  1950,  25  L.  R.  R.  M.  2449;  cf. 
Wickard  v.  Filhurn,  317  U.  S.  Ill ;  Mandeville  Island 
Farms,  Inc.  v.  American  Crystal  Sugar  Co.,  334  U.  S. 
219;  United  States  v.  Women's  Sportswear  Associa- 
tion, 336  U.  S.  460."  Accordingly,  the  court  below 
properly  concluded  (R.  100)  that  there  was  reasonable 
cause  to  believe  that  the  activities  of  appellants,  which 

"  In  support  of  their  contention  that  the  coverage  of  the  Act 
does  not  extend  to  their  activities  here  under  consideration,  ap- 
pellants rely  solely  on  hidusti'ial  Association  v.  United  States.^ 
268  U.  S.  64.  In  view  of  the  more  recent  pronouncements  of  the 
Supreme  Court  upon  the  scope  of  Congressional  regulatory  power 
over  interstate  commerce,  cited  above,  aj)pellants'  reliance  upon 
that  case  must  be  rejected  as  a  "reversion  to  conceptions  formerly 
held  but  no  longer  effective  to  restrict  *  *  *  Congress' 
power  *  *  *.''  Mandeville  Island  Farms  case,  supra,  at  p, 
229. 
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presented  "the  threat  of  a  strike  by  hundreds  of 
persons  on  a  construction  and  installation  which  un- 
deniably has  the  character  of  interstate  commerce, 
from  which  great  harm  can  flow,  not  only  to  the 
employers,  but  to  the  community  which  the  Edison 
ComjDany  serves,"  affect  commerce  within  the  meaning 
of  the  Act. 

Ill 

Section  8  (b)  (4)  (D)  and  the  order  of  the  court  below  based 
thereon  do  not  invade  any  constitutional  rights  of  appel- 
lants 

Appellants  assert  (Br.,  p.  10)  that  if  Section  8  (b) 
(4)  (D)  enjoins  a  union  and  its  members  from 
striking  to  win  from  rival  union  or  from  nonunion  em- 
ployees contested  w^ork  oi)portunities  or  from  refusing 
to  perform  services  for  the  employer  in  that  situation, 
then  the  section  is  repugnant  to  the  First,  Fifth  and 
Thirteenth  Amendments  of  the  Constitution. 

The  claim  that  Section  8  (1))  (4)  (D)  and  the 
order  of  the  court  l}elow  subjects  workers  to  in- 
voluntary servitude  prohibited  by  the  Thirteenth 
Amendment  is,  as  this  Court  has  observed  with  respect 
to  Section  8  (b)  (4)  (A),  ''patently  groundless." 
Printing  Specialties  and  Paper  Converters  Union, 
Local  388,  A.F.L.  v.  LeBaron,  171  F.  2d  331.  Accord : 
N.  L.  R.  B.  V.  Wine,  Liquor  &  Distillery  Workers  Union, 
Local  1,  etc.,  178  F.  2d  584  (C.  A.  2) ;  N.  L.  R.  B.  v. 
Local  74,  United  Brotherhood  of  Carpenters  and  Joiners 
of  America,  —  F.  2d  —  (C.  A.  6) ,  decided  April  4, 1950. 

Neither  the  Act  nor  the  order  of  the  court  below 
prohibits  employees  from  ceasing  to  work  for  any 
reason.  Indeed,  the  statute  expressly  states  that 
nothing  in  it  shall  be  construed  to  require  an  individ- 
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ual  emploj^ee  to  work  without  his  consent  or  to 
enjoin  him  from  quitting  his  employment.^^  The 
prohibition  contained  in  Section  8  (b)  (4)  (D)  is 
aimed  at  labor  organizations  and  makes  it  an  unfair 
labor  practice  for  a  labor  organization  or  its  agents 
to  engage  in  the  loroscribed  conduct.  Accordinglj^, 
it  must  be  said  here,  as  the  Supreme  Court  said  of 
a  contention  similar  to  that  advanced  by  appellants, 
*'The  facts  afford  no  foundation  for  the  contention 
that  any  action  of  the  State  has  the  purpose  or  effect 
of  imposing  any  form  of  inyoluntary  servitude." 
Intemational  Union,  U.  A.  W.,  A.  F.  of  L.,  Local 
232  V.  Wisconsin  Employment  Relations  Board,  336 
U.  S.  245,  251. 

The  contention  urged  by  appellants  that  Section 
8  (b)  (4)  (D)  insofar  as  it  enjoins  strikes  for  the 
stated  objective  or  picketing  to  induce  concerted 
stoppages  of  work  for  that  objective  such  as  occurred 
here  invades  the  freedom  of  speech  and  assemblage 
guaranteed  by  the  First  Amendment  cannot  be  recon- 
ciled with  controlling  decisions.  The  statute,  as  this 
Court  has  o])served,  "broadly  sweeps  within  its  pro- 
hibition   an    entire    pattern    of    industrial    warfare 

^^  Section  502  of  the  Act  provides : 

"Nothing  in  this  Act  shall  be  construed  to  require  an  indi- 
vidual employee  to  render  labor  or  service  without  his  consent, 
nor  shall  anything  in  this  Act  be  construed  to  make  the  quitting 
of  his  labor  by  an  individual  employee  an  illegal  act;  nor  shall 
any  court  issue  any  process  to  compel  the  performance  by  an 
individual  employee  of  such  labor  or  service,  without  his  con- 
sent; nor  shall  the  quitting  of  labor  by  an  employee  or  employees 
in  good  faith  because  of  abnormally  dangerous  conditions  for 
work  at  the  place  of  emploj^ment  of  such  employee  or  employees 
be  deemed  a  strike  under  this  Act." 
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deemed  by  Congress  to  be  harmful  to  the  public 
interest."  Printing  Specialties  case,  supra,  at  p.  334. 
The  authority  of  Congress  to  mark  the  limits  of 
tolerable  industrial  conflict  in  the  public  interest 
and,  in  order  to  effectuate  that  purpose,  to  regulate 
and  curtail  the  right  to  strike  or  to  jjicket  peacefully 
camiot  be  seriously  challenged.  In  Inteniational 
Union,  U.  A.  W.,  A.  F.  of  L.,  Local  232  v.  Wisconsin 
Employment  Relations  Board,  336  U.  S.  245,  the 
Supreme  Court  reaffirmed  the  principle  that  the  right 
to  strike  enjoys  no  absolute  constitutional  protection 
and  because  of  its  serious  impact  upon  the  public 
interest  is  ^'vulnerable  to  regulation"  when  that 
interest  requires  limitation  of  the  area  of  permissible 
industrial  conflict.  Accord:  A^.  L.  R.  B.  v.  Wine, 
Liquor  and  Distillery  Workers  Union,  Local  1,  etc., 
178  F.  2d  584  (C.  A.  2) ;  N.  L.  R.  B.  v.  Local  74,  United 
Brotherhood  of  Carpenters  and  Joiners  of  America,  — 
F.  2d  —  ( C.  A.  6) ,  decided  April  4, 1950.  In  Gihoney  v. 
Empire  Storage  and  Ice  Company,  336  U.  S.  490,  the  Su- 
preme Court  declared  that  the  Constitution  has  not 
so  greatly  impaired  the  Nation's  power  to  govern 
that  it  could  not,  in  order  to  keep  the  chaimels  of 
trade  wholly  free  and  open,  set  the  limits  of  per- 
missible contest  open  to  industrial  combatants  and, 
in  order  to  achieve  that  purpose,  place  restrictions 
upon  peaceful  picketing.  Accord:  International 
Brotherhood  of  Electrical  Workers  v.  N.  L.  R.  B.,  —  F. 
2d  — (C.  A.  2),  decided  February  24,  1950,  25  L.  R. 
R.  M.  2449.  In  the  light  of  these  authorities  we  believe 
that  Congress  may,  to  protect  the  public  interest,  pro- 
hibit as  it  has  in  Section  8  (b)  (4)  (D)  the  conscription 
of  employees  by  unions  to  force  an  employer  to  yield  to 
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union  demands  for  the  assignment  of  work  as  between 
two  rival  labor  organizations. 

Appellants'  further  contention,  that  Section  8  (b) 
(4)  (D)  in  conjunction  with  Section  10  (k)  of  the 
Act  is  invalid  because,  they  assert,  it  curtails  the 
liberty  of  contract  guaranteed  by  the  Fifth  Amend- 
ment, must  also  be  rejected.  It  is  difficult  to  perceive 
how  the  Act  interferes  with  this  freedom;  the  statute 
simply  prohibits  strikes  and  the  inducement  of  strikes 
in  support  of  jurisdictional  disputes  as  defined  in  the 
Act.  But,  in  any  event,  the  argument  rests  upon  a 
conception  of  the  due  process  clause  which  the 
Supreme  Court,  in  its  own  words,  has  ''deliberately 
discarded."  In  Lincoln  Federal  Labor  Union  v. 
Northwestern  Iron  and  Metal  Company,  335  U.  S. 
525,  the  petitioner  union  urged  upon  the  court  the 
proposition  that  state  prohibitions  against  closed-shop 
contracts  were  violative  of  due  process  in  that  they 
restricted  freedom  of  contract.  In  support  of  this 
contention  the  union  cited  various  cases,  including 
Wolff  Packing  Co.  v.  Court  of  Industrial  Relations, 
262  U.  S.  522,  upon  Avhich  appellants  here  rely.  The 
Court,  after  declaring  that  these  cases  represented  a 
''due  process  philosophy  that  has  been  deliberately 
discarded,"  said  (at  p.  536)  : 

*  *  *  This  Court  beginning  at  least  as  early 
as  1934,  when  the  Nel)l)ia  case  was  decided,  has 
steadily  rejected  the  due  process  philosophy 
enunciated  in  the  Adair-Coppage  line  of  cases. 
In  doing  so  it  has  consciously  returned  closer 
and  closer  to  the  earlier  constitutional  principle 
that  states  have  power  to  legislate  against  w^hat 
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are  found  to  be  injurious  practices  in  their 
internal  commercial  and  business  affairs,  so 
long  as  their  laws  do  not  run  afoul  of  some 
specific  federal  constitutional  prohibition,  or 
of  some  valid  federal  law.  See  Nebbia  v. 
New  York,  supra  at  523-524,  and  West  Coast 
Hotel  Co.  V.  Parrisli,  supra  at  392-395,  and  cases 
cited.  Under  this  constitutional  doctrine  the  due 
process  clause  is  no  longer  to  be  so  ])roadly  con- 
strued that  the  Congress  and  state  legislatures 
are  put  in  a  strait  jacket  when  they  attempt  to 
suppress  business  and  industrial  conditions 
which  they  regard  as  offensive  to  the  public 
welfare. 

IV 

The  provisions  of  Section  10  (1)  of  the  Act  properly  were  con- 
strued to  apply  to  the  charges  under  Section  8  (b)  (4)  (D) 
of  the  Act  herein;  the  district  court  did  not  prematurely 
enter  the  injunction  or  consider  matters  not  properly  be- 
fore it 

Appellants  argue  (Br.,  p.  27)  that  by  making  Sec- 
tion 10  (1)  of  the  Act  apply  to  charges  under  clause 
(D)  of  Section  8  (b)  (4)  of  the  Act  separately  from 
the  other  clauses  of  the  section  and  when  "appro- 
priate" (see  supra,  pp.  15-16),  Congress  intended  a 
different  standard  of  proof  to  be  required  by  the 
courts  in  granting  injunctive  relief  in  respect  to  cases 
under  the  latter  clause  of  Section  8  (b)  (4)  than  in 
respect  to  charges  under  clauses  (A),  (B),  and  (C)  of 

"As  already  stated  (pp.  15-16),  Section  10  (1)  after  providing 
that  it  shall  be  mandatory  for  the  Board's  representative  to  apply 
to  the  appropriate  district  court  for  injunctive  relief  whenever 
a  preliminary  investigation  discloses  that  a  complaint  should 
issue  on  charges  under  clauses  (A),  (B),  and  (C)  of  Section  8 
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the  section.'"  Appellants  concede  that  reasonal)ie  cause 
to  believe  that  the  violation  charged  has  occurred  is  suf- 
ficient to  warrant  Section  10  (1)  injunctive  relief  in  re- 
spect to  cases  under  clauses  (A) ,  (B) ,  and  (C)  of  Section 
8(b)  (4) .  However,  they  argue,  without  citing  judicial 
or  legislative  precedent,  that  in  specifying  that  the  pro- 
visions of  Section  10  (1)  shall  apply  to  charges  under 
clause  (D)  of  Section  8  (b)  (4)  "in  situations  where 
such  relief  is  appropriate,"  Congress  intended  the 
courts  to  grant  injunctive  relief  in  cases  arising  under 
that  clause  only  when  it  is  show^n  by  a  prepondermice 
of  the  evidence  that  the  misconduct  charged  has  oc- 
curred, that  it  affects  commerce  within  the  meaning  of 
the  Act,  that  there  is  no  adequate  remedy  at  law,  and 
that  great  and  irreparable  injury  is  threatened  (Br., 
p.  27).  Such  a  construction  of  the  application  of 
Section  10  (1)  to  Section  8  (b)  (4)  (D)  cases  dis- 
regards traditional  equity  standards  for  granting 
statutory  interlocutory  injunctive  relief  (see  supra, 
pp.  14-17),  the  plain  meaning  of  the  words  in  Section 
10  (1),  and  the  legislative  history  of  the  section. 

Congress,  in  Section  10  (1),  made  it  mandatory  on 
the  Board  in  the  public  interest  to  seek  injunctive 
relief  in  respect  to  all  charges  under  clauses  (A),  (B), 
and  (C)  of  Section  8  (b)  (4)  believed  after  investi- 
gations to  have  merit  and  to  warrant  the  issuance  of 
a  complaint.  However,  in  respect  to  Section  8  (b) 
(4)  (D)  charges,  Congress  desired  to  grant  the  Board 

(b)  (4),  and  specifying  procedures  to  be  followed  in  connection 
with  such  application,  provides  in  the  last  sentence  that  when 
such  relief  is  "appropriate"  the  procedures  of  the  section  "shall 
apply"  to  charges  under  clause  (D)  of  Section  8  (b)  (4). 
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discretion  to  decide  when  an  application  for  injunc- 
tive relief  is  appropriate  to  effectuate  the  statutory 
scheme  and  the  public  policy.  This  is  made  clear  in 
the  Senate  Report  on  this  provision  in  Section  10 
(1).''    As  stated  in  the  report : 

Experience  under  the  National  Labor  Rela- 
tions Act  has  demonstrated  that  by  reason  of 
lengthy  hearings  and  litigation  enforcing  its 
orders,  the  Board  has  not  been  able  in  some 
instances  to  correct  unfair  labor  practices  until 
after  substantial  injury  has  been  done.  Under 
the  present  act  the  Board  is  empowered  to  seek 
interim  relief  only  after  it  has  filed  in  the 
appropriate  circuit  court  of  appeals  its  order 
and  the  record  on  which  it  is  based.  Since  the 
Board's  orders  are  not  self -enforcing,  it  has 
sometimes  been  possible  for  persons  violating 
the  act  to  acconixolish  their  unlawful  objective 
before  being  placed  under  any  legal  restraint 
and  thereby  to  make  it  impossible  or  not  feasi- 
ble to  restore  or  preserve  the  status  quo  pend- 
ing litigation. 

In  subsections  (j)  and  (1)  to  section  10  the 
Board  is  given  additional  authority  to  seek 
injunctive  relief.     *     *     * 

Section  10  (1)  makes  it  mandatory  upon  the 
Board  to  petition  for  injunctive  relief  in  the 
case  of  strikes  or  boycotts  that  are  alleged  to 
constitute  unfair  labor  practices  within  the 
meaning  of  paragraphs  (A),  (B),  and  (C)  of 
section  8  (b)  (4).  *  *  *  In  the  case  of 
strikes  mid  'boycotts  involving  jurisdictional  dis- 
putes, the  same  procedure  may  he  used  if 
ajypropriate;  injunctive  relief  in  such  cases  is 

"  S.  Eep.  Xo.  105,  80th  Cong.,  1st  Sess.,  p.  27. 
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made  discretionary  hecause  it  is  anticipated 
that  the  separate  machinery  provided  in  section 
10  (k)  for  settling  such  disputes  ivill  generally 
suffice.     [Emphasis  added.] 

Clearly,  under  the  circumstances  of  the  instant  case 
injunctive  relief  was  appropriate  and  in  accord  with 
the  statutory  scheme,  as  the  district  court  found  (R. 
91-95,  99-100).  Appellants  pulled  650  workers  off 
the  job  in  support  of  their  claim  to  the  w^ork  of  the  two 
Machinists;  brought  construction  operations  at  the 
Redondo  station  to  a  practical  standstill  for  a  period 
of  over  a  week;  and  threatened  seriously  to  disrupt 
the  interstate  business  of  Edison,  Westinghouse,  and 
Stone  and  Webster.  Thereafter,  they  refused  to 
relinquish  their  claim  to  the  disputed  work  notwith- 
standing the  Board's  determination  that  their  de- 
mands were  unlawful  and  continued  to  threaten  to 
engage  in  further  strike  action  and  to  disrupt  the 
businesses  of  Edison,  Westinghouse,  and  Stone  and 
Webster  if  Westinghouse  gave  effect  to  the  Board's 
determination  and  restored  the  two  Machinists  to 
work.  Unquestionably  the  court  below  in  the  '^bal- 
ancing of  interests"  properly  concluded  (R.  99-100) 
that,  in  order  to  avoid  ''great  harm"  to  the  "em- 
ployers" and  "to  the  community  which  the  Edison 
Company  serves,"  injunctive  relief  was  appropriate 
and  in  the  public  interest.  In  proceedings  like  these 
the  propriety  of  injunctive  relief  turns  not  upon 
traditional  equity  criteria  applicable  in  suits  between 
private  parties,  but  upon  the  necessity  for  effectuat- 
ing the  statutory  policy.  Hecht  Co.  v.  Botvles,  321 
U.  S.  321,  331.     It  is  well  settled  that  where  Congress 
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sets  the  standards  for  the  issuance  of  injunctions, 
those  standards,  and  no  others,  need  be  satisfied  to 
obtain  injunctive  relief.  *S'.  E.  C.  v.  Jones,  85  F.  2d 
17  (C.  A.  2) ;  ^S'.  E.  C.  V.  Torr,  87  F.  2d  446  (C.  A.  2) ; 
American  Fruit  Groivers  v.  United  States,  105  F.  2d 
722  (C.  A.  9) ;  United  States  v.  Adler's  Creamery,  Inc., 
110  F.  2d  482  (C.  A.  2)  ;  Bonds  v.  Teamsters  Union, 
Local  294,  75  F.  Supp.  414,  417-418  (D.  C.  N.  D.  N.  Y.)  ; 
Evans  v.  International  Tjjpo graphical  Union,  76  F. 
Supp.  881,  885  (D.  C.  S.  D.  Ind.). 

Appellants  further  contend  (Br.,  p.  28)  that  the 
district  court  erred  in  entertaining  the  petition  for 
injunctive  relief  under  Section  10  (1)  x^rior  to  the 
expiration  of  the  10  days  specified  in  the  Board's 
decision  for  compliance  with  its  Section  10  (k)  de- 
termination of  the  dispute  (see  R.  241),  since,  under 
Section  10  (k),  compliance  with  the  Board's  deter- 
mination would  terminate  the  matter  before  the  Board 
(see  supra,  p.  4).  However,  as  the  court  below  noted 
(R.  95),  and  the  only  court  of  appeals  to  consider 
the  matter  agrees  (see  Herzog  v.  Parsons,  —  F.  2d  — 
(C.  A.  D.  C),  decided  February  20,  1950,  25  L.  R. 
R.  M.  2413),  the  provisions  of  Section  10  (k)  present 
no  impediment  to  the  pressing  of  a  Section  10  (1) 
injunction  proceeding  before  a  district  court  con- 
currently with  the  processing  of  a  Section  10  (k) 
proceeding  before  the  Board;  the  court  proceeding 
as  well  as  the  Board  proceeding  can  be  terminated 
upon  compliance  with  the  Board's  determination  or 
a  voluntary  settlement  of  the  dispute.  In  any  event, 
appellants  cannot  claim  that  they  were  in  any  respect 
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prejudiced  in  the  instant  case.  As  appellants  con- 
cede (Br.,  p.  28)  and  the  court's  opinion  discloses 
(R.  95-96),  the  district  court  delayed  decision  in  the 
matter  until  the  10-day  period  for  compliance  with 
the  Board's  determination  had  expired. 

Nor  did  the  court  below  err  in  considering  appel- 
lants' manifested  intent  to  continue  the  unlawful  exer- 
tion of  pressure  on  Westinghouse  to  compel  the  assign- 
ment of  the  disputed  work  to  Millwrights  evinced  by 
the  work  stoppage  of  April  11,  1949  (see  supra,  p.  9). 
Evidence  of  that  stoppage  was  admissible  even  though 
it  occurred  after  the  Section  10  (k)  hearing  before  the 
Board.  As  stated  above,  a  Section  10  (k)  hearing  and 
determination  by  the  Board  is  not  a  prerequisite  to  a 
court  proceeding  under  Section  10  (1).  Moreover,  the 
April  11  work  stoppage  and  the  February  2  strike  (see 
supra,  pp.  8-9)  were  over  the  same  disputed  work,  the 
installation  of  generators,  not  over  different  work  as- 
signments each,  requiring  a  Section  10  (k)  proceeding. 
Accordingly,  it  was  proper  for  the  court  to  consider 
the  most  recent  evidence  of  appellants'  unlawful  con- 
duct in  the  Section  10  (1)  proceeding  below,  as  the 
Board  may  likewise  do  in  its  complaint  case.  See 
National  Licorice  Co.  v.  .V.  L.  R.  B.,  309  U.  S.  350. 


The  injunction  order  entered  by  the  court  below  is  proper 

and  valid 

Appellants  assert  (Br.,  pp.  29-32,  34)  that  the 
order  of  the  court  below  insofar  as  it  enjoins  them 
from  "inducing  or  encouraging"  the  employees  of 


37 

the  named  employers  to  engage  in  a  strike  for  the 
l^rohibited  objective  is  so  vague  and  indefinite  that 
it  is  impossil)le  to  ascertain  what  conduct  is  allowed 
or  forbidden  and  is  therefore  invalid.  The  order  is 
phrased  in  the  language  of  the  Act.  This  Court  has 
previously  rejected  an  attack  upon  that  language 
based  on  the  claim  that  it  was  void  because  of 
vagueness  and  uncertainty  and  held  that  the  words 
induce  and  encourage  are  *' sufficiently  clear  to  enable 
the  Board  and  the  courts  to  administer  it."  Accord: 
iV.  L.  R.  B.  V.  Wine,  Liquor  and  Distillery  Workers 
Union,  Local  1,  etc.,  178  F.  2d  584  (C.  A.  2).  The 
language  of  Section  8  (b)  (4)  (D)  and  the  order 
of  the  court  below  are  as  specific  as  the  nature  of 
the  problem  permits  and  as  is  reasonably  practicable 
to  effectuate  the  congressional  intent.  The  courts 
under  the  Act  have,  for  example,  repeatedly  enforced 
orders  which  enjoin  employers  from  restraining, 
coercing  or  interfering  with  employees  in  the  exercise 
of  their  rights  under  the  Act.  Surely,  the  w^ords 
^'induce  or  encourage"  viewed  against  the  purpose 
of  the  statute  afford  as  practicable  and  feasible  a 
guide  to  appellants  as  the  w^ords  ''restrain,  mterfere 
with  and  coerce"  afford.  Cf.  Hague  v.  C.  I.  0.,  307 
U.S.  496, 517. 

Respondents  further  claim  that  the  court  below 
erred  in  failing  to  qualify  the  injunction  in  the  terms 
of  Section  8  (c)  of  the  Act.  Section  8  (c)  of  the 
Act,  literally  read,  exempts  from  the  unfair  labor 
practice  provisions  of  the  Act  the  expression  of  views, 
arguments  or  opinion  if  such  expression  contains  no 
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threat  of  reprisal  or  force  or  promise  of  benefit.'^ 
However,  this  Court,  the  Second  Circuit  Court  of 
Appeals,  the  Tenth  Circuit  Court  of  Appeals  and  the 
Board  have  held,  on  different  reasoning,  that  Section 
8  (c)  does  not  protect  the  type  of  activities  here 
under  consideration.  Printing  Specialties  and  Paper 
Converters  Union,  Local  388,  A.  F.  L.  v.  LeBaron, 
,171  F.  2d  331  (C.  A.  9);  United  Brotherhood  of 
Carpenters  and  Joiners  of  America  v.  Sperry,  170 
F.  2d  863  (C.  A.  10)  ;  International  Brotherhood  of 
Electrical  Workers  v.  N.  L.  R.  B.,  —  F.  2d  (C.  A.  2), 
decided  February  24,  1950,  25  L.  R.  R.  M.  2449; 
United  Brotherhood  of  Carpenters  and  Joiners  of 
America,  81  N.  L.  R.  B.  802. 

Appellants  also  argue  (Br.,  p.  38)  that  the  injunc- 
tion is  improper  because  it  is  not  limited  to  appro- 
priate pendente  lite  relief,  but  for  all  practical  pur- 
poses finally  determines  the  issues  presented  in  the 
charge.  This  is  so,  appellants  assert,  because  during 
the  pendency  of  the  injunction  and  under  its  protection 
the  project  where  the  dispute  arose  will  in  all  like- 
lihood be  completed  with  the  result  that  by  the  time 
the  Board  can  decide  the  merits  of  the  charge  the  dis- 
pute will  havel  become  moot.  Congress  undoubtedly 
was  aware  that  the  injunctive  relief  afforded  by  Section 
10  (1)  would  in  some  instances  have  the  result  of  which 
appellants  complain.     Against  this  Congress  weighed 

^*  Section  8(c)  provides  that : 

"The  expressing  of  any  views,  argument,  or  opinion,  or  the 
dissemination  thereof,  whether  in  written,  printed,  graphic,  or 
visual  form,  shall  not  constitute  or  be  evidence  of  an  unfair  labor 
practice  under  any  of  the  provisions  of  this  Act,  if  such  expres- 
sion contains  no  threat  of  reprisal  or  force  or  promise  of  benefit." 
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the  necessity  in  respect  to  certain  types  of  unfair  labor 
practices  for  guarding  against  substantial  and  serious 
injury  to  the  public  interest  and  for  promptly  eliminat- 
ing undesirable  obstructions  to  the  free  flow  of  com- 
merce. Congress  felt  that  the  relatively  slow  procedures 
of  Board  hearing  and  order  were  inadequate  to  achieve 
that  result  and,  accordingly^  provided  for  interim 
injunctive  relief.  Although  from  a  practical  stand- 
point such  injunctive  relief  might  in  certain  circum- 
stances render  a  controversy  moot  by  the  time  the 
Board  handed  down  its  decision,  Congress  concluded 
that  on  balance  the  public  interest  nevertheless 
required  speedy  injunctive  relief  where  there  was  a 
reasonable  probability  that  certain  types  of  unfair 
labor  practices  were  being  committed.  S.  Rep.  No. 
105,  80th  Cong.,  1st  Sess.,  pp.  8,  27. 

CONCLUSION 

It  is  respectfully  submitted  that  the  order  of  the 
court  below  is  proper  and  valid  in  all  respects  and 
that  it  should  be  affirmed. 

Robert  N.  Denham, 

General  Counsel, 
David  P.  Findling, 
Associate  General  Counsel, 

WiNTHROP  A.   JOHXS, 

Assistant  General  Counsel, 
DoMiNiCK    L.    Manoli, 
James  P.  Poley, 

Attorneys, 
National  Labor  Relations  Board. 
April  1950. 
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Council,  and  its  Agent,  Lloyd  A.  Mashburn;  Mill- 
wright and  Machinery  Erectors,  Local  1607,  of 
the  United  Brotherhood  of  Carpenters  and  Join- 
ers OF  America,  A.  F.  L.,  and  its  Agent  Herman 
Barbaglia, 
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vs. 

Howard  F.  Lebaron,  Regional  Director  of  the  Twen- 
ty-First Region  of  the  National  Labor  Relations 
Board,  for  and  on  behalf  of  the  National  Labor  Re- 
lations Board, 

Appellee. 
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Comes  now  Los  Angeles  Building  and  Construction 
Trades  Council,  and  its  Agent  Lloyd  A.  Mashburn;  Mill- 
wright and  Machinery  Erectors,  Local  1607,  of  the  United 
Brotherhood  of  Carpenters  and  Joiners  of  America,  A.  F. 
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1950,  and  to  grant  a  new  hearing  in  this  matter  and  as 
reasons  therefore  respectfully  show : 

I. 

That  the  aforementioned  opinion,  issued  December  8, 
1950,  by  the  Court  en  banc,  decHned  to  sustain  the  appeal 
of  appellants  to  set  aside  a  decree  of  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  California  entered 
on  the  8th  day  of  June,  1949,  in  which  the  above  named 
appellants  had  been  erroneously  enjoined  under  a  purported 
Statute  of  the  United  States,  namely,  the  National  Labor 
Relations  Act,  as  amended  (Public  Law  101,  80th  Con- 
gress), which  statute  as  applied  to  appellants  and  is  in  and 
of  itself  unconstitutional  and  void. 

II. 

The  Court  in  disposing  of  the  appeal  herein  relied  ex- 
clusively upon  the  following  decisions  as  conclusive  au- 
thority to  affirm  the  decree  of  the  lower  court.  (Printing 
Specialties  and  Paper  Convertors'  Union  v.  Lc  Baron,  171 
F.  2d  331 ;  Building  &  Construction  Trades  Council  v.  he 
Baron,  181  F.  2d  449;  Hughes  v.  Superior  Court,  339  U. 
S.  460;  Teamsters'  Union  v.  Hanke,  339  U.  S.  470;  and 
Building  Service  Union  v.  Gassam,  339  U.  S.  532.) 

In  doing  so,  the  Court  has  misapplied  these  decisions. 
The  purport  of  all  of  these  decisions  has  only  to  do  with 
the  right,  under  a  pubic  policy  of  a  sovereign,  to  restrict 
certain  picketing  activities,  or  rather  to  curtail  them  under 
certain  circumstances.  In  reaching  the  above  decisions, 
the  Supreme  Court  of  the  United  States  was  careful  to  ob- 
serve the  dual  nature  of  picketing  as  a  means  of  convey- 
ing information  and  a  means  of  "economic  compulsion."  It 
was  the  abuses  of  the  constitutional  rights  to  picket  which 
the  Court  condemned  and  not  the  right  to  communication. 
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But  the  important  considerations  of  those  cases  are  inappo- 
site here.  ///  the  instant  matter  there  zvas  no  picketing. 
By  relying,  solely,  upon  these  cases,  the  Court  denies  to 
appellants  the  constitutional  guaranty  of  freedom  of  com- 
munication which  does  not  involve  acts  coupled  with  "eco- 
nomic pressure."  Rather,  the  instant  matter  deals  solely 
with  the  rights  of  employees  to  give  or  zvithhold  their  per- 
sonal services,  depending  upon  the  conditions  of  work, 
wages,  etc. 

III. 

The  Court  seems  to  have  given  no  consideration  to  the 
fact  that  the  statute  and  the  decree  (which  merely  parrots 
the  language  of  Section  8(b)  (4)  (D)  of  the  statute)  fore- 
closes the  acknowledged  right  of  freedom  of  communica- 
tion between  members  of  these  unions,  in  their  homes, 
union  halls,  on  the  streets,  or  wherever  they  may  gather 
to  discuss  their  ideas,  problems  and  opinions.  The  long 
arm  of  the  court,  through  its  injunctive  action,  has  closed 
the  mouths  of  these  interested  citizens  or  has  made  it  im- 
possible or  unsafe  for  each  of  them  to  give  vent  and  voice 
to  their  own  ideas  about  the  conditions  under  which  they 
will  be  willing  to  work. 

In  choosing  to  follow  the  above  mentioned  cases,  the 
court  seems  to  have  ignored,  completely,  the  long  line  of 
cases  in  which  the  Supreme  Court  has  carefully  preserved 
the  constitutional  right  of  freedom  of  expression.  Much 
of  the  law  proclaimed  by  these  cases  has  been  precipitated 
in  defiance  of  regulatory  statutes,  such  as  the  one  under 
consideration  here.  Beginning  with  Lovell  v.  Griffin,  30v3 
U  S.  444,  in  the  spring  of  1938,  this  defiance  has  oc- 
casioned no  less  than  thirty-four  cases,  leading  to  eighteen 


decisions  by  the  Supreme  Court/  These  cases  involved 
primarily  the  constitutional  immunities  of  religious  activi- 
ties. However,  freedom  of  speech  was  inextricably  inter- 
woven into  all  of  them  as  a  result  of  the  constitutional  doc- 
trine developed. 

The  position  taken  in  these  cases  is  that  all  the  First 
Amendment  rights  are  to  be  grouped  from  the  standpoint 
of  the  extent  of  constitutional  protection  granted  them 
against  interference  through  regulatory  laws.  This  prin- 
ciple is  explicitly  stated  in  Prince  v.  Massachusetts,  supra, 
the  court  saying : 

"All  are  interwoven  there  together.  Differences 
there  are,  in  them  and  the  modes  appropriate  for  their 
exercise.  But  they  have  unity  in  the  charter's  prime 
place  because  they  have  unity  in  their  human  sources 
and  functionings.  .  .  .  But  in  everyday  business 
of  living,  secular  or  otherwise  these  variant  aspects 
of  personality  find  inseparable  expression  in  a  thou- 
sand ways.  They  cannot  he  altogether  parted  in  law 
more  than  in  life."     (Emphasis  added.) 

A  number  of  specific  rules  of  constitutional  considera- 
tion have  been  developed  in  these  cases.  Thus,  the  mere  in- 
convenience of  the  public  from  the  attempts  at  communica- 
tion furnishes  no  reason  for  the  suppression  of  communica- 
tion.    {Schneider  V.  California,  supra.)     Proprietary  inter- 


^Prince  v.  Massachusetts,  321  U.  S.  158;  Lovell  v.  Griffin,  supra; 
Sartin  v.  Struthcrs,  319  U.  S.  141;  Schneider  v.  California,  308 
U.  S.  147;  Jones  v.  Opelika,  319  U.  S.  103;  Cantzvell  v.  Connecti- 
cut, 310  U.  S.  296;  Minersville  Dist.  v.  Gobitis,  310  U.  S.  586; 
Cox  V.  New  Hampshire,  312  U.  S.  569;  Jamison  v.  Texas,  318 
U.  S.  413;  Murdoch  v.  Pennsylvania,  319  U.  S.  106;  Douglas  v. 
Jeannette,  319  U.  S.  157;  Taylor  v.  Mississippi,  319  U.  S.  583; 
Bd.  of  Education  v.  Barnette,  319  U.  S.  624;  Marsh  v.  Alabama, 
326  U.  S.  501 ;  Tucker  v.  Texas,  326  U.  S.  517. 
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ests  afford  no  right  to  intrude  upon  rights  protected  by  the 
First  Amendment.  {Marsh  v.  Alabama,  supra.)  The  an- 
noyance impHcit  in  the  orderly  and  peaceful  exercise  of 
the  above  protected  rights  must  be  accepted  as  a  part  of 
the  price  we  pay  for  freedom  and  the  fact  that  the  choice 
of  the  place  for  the  distribution  of  ideas  may  cause  civic 
inconvenience  is  not  enough  to  justify  the  deprivation  of 
those  rights.  {Schneider  v.  California,  supra.)  Even  the 
ringing  of  door  bells  and  solicitations  at  private  homes  are 
protected  under  the  free  speech  Amendment.  {Martin  v. 
Struthers,  319  U.  S.  141.) 

When  the  basic  doctrines  of  these  cases  are  brought  to 
bear  upon  the  broad  restraints  of  the  statute  and  the  de- 
cree, it  appears  that  neither  the  statute  nor  the  decree  can 
stand  for  unquestionably  they  restrain  and  are  designed  to 
restrain  and  prohibit  any  form  of  communication  between 
union  members  which  may  have  the  possible  effect  of  per- 
suading other  members  to  withhold  their  services  in  the  in- 
terests of  the  membership  as  a  whole.  Indubitably,  any 
discussion  of  ideas  pertaining  to  the  withholding  of 
services,  which  is  taken  up  as  a  union  matter,  in  the  con- 
fines of  the  union  hall,  if  they  have  the  effect  of  influencing 
any  of  those  present  to  join  with  their  fellows  to  refuse 
to  work  under  conditions  abhorrent  to  them  is  restrained 
and  enjoined  by  the  decree  and  the  statute  under  penalty 
of  contempt.  The  founding  fathers  never  intended  the 
exercise  of  free  speech  to  be  burdened  in  such  a  manner  or 
to  such  an  extent.  ''The  right  thus  to  discuss  and  inform 
people  concerning  the  advantages  of  unions  and  joining 
them  is  protected  not  only  as  a  part  of  free  speech,  but 
as  part  of  free  assembly."  Thomas  v.  Collins,  323  U.  S. 
516.  (Emphasis  added.)  The  restrictions  placed  by  the 
statute   and   the   decree   upon   the   "free   trade   of   ideas" 


flounts  the  immunities  of  the  constitutional  privileges.  The 
deprivation  of  the  right  to  persuade  to  action  likewise  af- 
fronts the  constitutional  protections  of  freedom  of  expres- 
sion. "Indeed,  the  whole  history  of  the  problem  shows  it 
is  to  the  end  of  preventing  action  that  repression  is 
primarily  directed  and  to  preserving  the  right  to  urge  it 
that  the  protections  are  given."  Thomas  v.  Collins,  supra. 
Plainly,  the  design  of  the  statute  and  decree  is  to  repress 
action  of  union  members  who,  believing  the  conditions  of 
work  undesirable  or  unconscionable,  elect  not  to  work  un- 
der those  conditions  and  to  withdraw  their  skills  until  more 
desirable  conditions  are  obtained.  The  destruction  of  these 
rights  by  the  statute  and  the  decree  cannot  be  justified 
when  the  plain  purport  of  the  First  Amendment  is  brought 
into  focus. 

"We  should  be  eternally  vigilant  against  attempts 
to  check  expressions  of  opinions  .  .  .  unless  they 
so  imminently  threaten  .  .  .  that  an  immediate 
check  is  required  to  save  the  country."  (Mr.  Justice 
Holmes  in  Abrams  v.  U.  S.,  250  U.  S.  616  at  630.) 

IV. 

The  likelihood,  however  great,  that  a  substantive  evil 
will  result  cannot  alone  justify  a  restriction  upon  freedom 
of  speech  or  of  the  press.  Even  the  expression  of  "leg- 
islative preferences  or  beliefs"  cannot  transform  minor 
matters  of  public  inconvenience  or  annoyance  into  sub- 
stantive evils  of  sufficient  weight  to  warrant  the  curtailment 
of  liberty  of  expression.  (Bridges  v.  California,  314  U. 
S.  252;  Schneider  v.  Irvington,  308  U.  S.  147.)  Thus  the 
mere  declaration  by  the  congress  does  not  in  and  of  itself 
become  enough  to  deprive  of  liberty  of  free  speech  but 
as  Mr.  Justice  Holmes  states,  must  be  of  such  a  stature 


that  failure  to  stem  it  will  destroy  our  country.  These 
two  cases,  cogently  discusses  the  so-called  "clear  and 
present  danger"  doctrines  and  that  to  warrant  suppression 
of  speech,  assembly  and  action  the  situation  covered  must 
be  extremely  serious.  This  phase  is  discussed  by  the  Su- 
preme Court  in  the  Bridges  case  as  follows : 

"What  finally  emerges  from  the  'clear  and  present 
danger'  cases  is  a  working  principle  that  the  sub- 
stantive evil  must  be  extremely  serious  and  the  degree 
of  imminence  extremely  high  before  utterances  can  be 
punished.  These  cases  do  not  purport  to  mark  the 
furthermost  constitutional  boundaries  of  protected  ex- 
pression, nor  do  we  here.  They  do  no  more  than  rec- 
ognize a  minimum  of  compulsion  of  the  Bill  of  Rights. 
For  the  First  Amendment  does  not  speak  equivocally. 
It  prohibits  any  law  'abridging  the  freedom  of  speech 
or  of  the  press'.  It  must  be  taken  as  a  eommand  of 
the  broadest  scope  that  explicit  language,  read  in  a 
context  of  a  liberty-loving  society,  will  allow."  (Em- 
phasis added.) 

V. 

The  heavier  demands  of  the  Due  Process  clause  of  the 
Fifth  Amendment  when  read  in  context  with  the  First 
Amendment  has  been  extended  and  clarified  in  this  last 
decade.  The  special  sanctity  of  the  First  Amendment  lib- 
erties as  compared  with  other  constitutional  liberties  has 
been  undebatable  since  the  establishment  of  the  "clear  and 
present  danger"  rule  in  Schenk  v.  U.  S.,  249  U.  S.  47  at 
52,  and  it  has  been  strengthened  by  every  First  Amendment 
case  since  that  time.  This  substantial  clarification  of  this 
special  sanctity  was  made  in  the  Bridges  decisions,  supra, 
and  has  been  reiterated  by  the  Supreme  Court  in  Penne- 
kamp  V.  Florida,  328  U.   S.  331,  and  Craig  v.  Harney, 
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331  U.  S.  367.  The  demands  of  the  constitutional  due 
process,  when  coupled  with  free  speech  questions  are  con- 
siderably more  exacting.  What  suffices  in  other  situations 
does  not  suffice  when  the  precious  freedoms  of  the  First 
Amendment  are  involved.  ''That  priority  gives  these  liber- 
ties a  sanctity  and  a  sanction  not  permitting  dubious  in- 
trusions. And  it  is  the  character  of  the  right,  not  of  the 
limitation,  which  determines  what  standard  governs  the 
choice.     .     .     ."     Thomas  v.  Collins,  supra. 

In  Board  of  Education  v.  Barncttc,  319  U.  S.  624,  Mr. 
Justice  Jackson  speaking  for  the  court  says : 

"In  weighing  arguments  of  the  parties  it  is  im- 
portant to  distinguish  between  the  due  process  clause 
of  the  fourteenth  amendment  as  an  instrument  for 
transmitting  the  principle  of  the  first  amendment  and 
those  cases  in  which  it  is  applied  for  its  own  sake. 
The  test  of  legislation  which  collides  with  the  prin- 
ciples of  the  first,  is  much  more  definite  than  the  test 
when  only  the  fourteenth  is  involved.  Much  of  the 
vagueness  of  the  due  process  clause  disappears  when 
the  specific  prohibitions  of  the  first  becomes  its  stand- 
ard. The  right  to  regulate,  for  example,  a  public 
utility  may  well  include,  so  far  as  due  process  is  con- 
cerned, power  to  impose  all  of  the  restrictions  which 
a  legislature  may  have  a  'rational  basis'  for  adopting. 
But  freedom  of  speech  and  of  press,  of  assembly,  and 
of  worship  may  not  be  infringed  on  such  slender 
grounds.  They  are  susceptible  of  restriction  only  to 
prevent  grave  and  immediate  danger  to  interests  which 
the  state  may  lawfully  protect.  It  is  important  to 
note  that  while  it  is  the  fourteenth  amendment  which 
bears  directly  upon  the  state  it  is  the  more  specific  lim- 
iting principles  of  the  first  amendment  that  finally 
governs  the  case."     (At  639.) 


When  the  substance  of  this  reasoning  is  read  into  the 
facts  of  this  case,  the  provision  of  Section  10(k)  of  the 
act  glaringly  becomes  violative  of  the  due  process  required. 
That  it  is  a  system  of  compulsory  arbitration  is  con- 
clusively apparent.  More,  it  deprives,  arbitrarily,  the  free- 
dom of  discussion  of  members  of  a  union  who  find  that 
there  are  extant,  circumstances  detrimental  to  their  inter- 
ests or  constitute  conditions  of  work  under  which  they  are 
not  willing  to  perform  their  skills. 

"Whatever  occasion  would  restrain  orderly  discus- 
sion and  persuasion  .  .  .  must  have  clear  support 
in  public  danger.  Only  gravest  abuses,  endangering 
paramount  interests,  give  occasion  for  permissible  lim- 
itation."    Thomas  v.  Collins,  supra. 

VI. 

The  Labor  Management  Relations  Act  of  1947,  supra, 
like  its  predecessor,  the  National  Labor  Relations  Act, 
found  its  basic  constitutional  support  under  the  Commerce 
clause  of  the  Constitution.  (Jones  and  Laughlin  v.  N.  L. 
R.  B.,  301  U.  S.  1.)  That  clause  was  a  part  of  the  estab- 
lished constitution.  The  Bill  of  Rights,  on  the  other  hand 
was  required  by  the  people  before  they  would  consent  to 
the  adoption  of  the  original  document.  The  Bill  of  Rights 
was  insisted  upon  because  the  people  were  afraid,  that  with- 
out the  restrictive  provisions  of  the  Bill  of  Rights  upon 
those  chosen  to  administer  and  legislate  under  the  consti- 
tution, those  sacred  rights  would  be  frittered  away  by  leg- 
islatures from  political  or  selfish  motives.  The  history  of 
the  Bill  of  Rights  reveals  an  intent  by  the  people  not  to 
surrender  those  rights  to  the  government  in  the  exercise  of 
the  original  seven  Articles.  Thus,  while  the  power  of  con- 
gress to  regulate  commerce  among  the  several  states  was 
granted  by  the  states  to  the  federal  government  by  Article 
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I,  Section  8,  the  states  and  the  people  did  not  grant  but  ex- 
pressly withheld  from  the  congress,  while  in  the  regulation 
of  commerce,  the  power  to  abridge  freedom  of  speech  and 
assembly.  The  likelihood  of  such  an  attempt,  under  the 
guise  of  the  commerce  power,  was  intentionally  check- 
mated. Thus,  while  the  power  to  regulate  commerce  is  a 
broad  one,  its  exercise  cannot  be  an  excuse  for  the  depriva- 
tions of  the  freedoms  so  carefully  safeguarded  by  the  states 
and  the  people. 

Therefore,  congress,  under  its  commerce  powers,  cannot 
deprive  appellants,  their  agents  and  members  from  the 
freedom  of  expression,  of  the  "trade  of  ideas"  and  the 
right  to  ''persuade  to  action."  It  cannot  invade  the 
thoughts  and  minds  of  union  members  and  restrict  or  pro- 
hibit those  thoughts  or  mental  operations.  Congress  can- 
not, under  the  guise  of  commerce  regulation,  deprive  dis- 
cussion among  union  members,  or  any  others,  of  the  con- 
ditions under  which  they  will  consent  to  work  or  the  extent 
they  will  adhere  one  to  the  other  to  gain  for  their  collective 
or  individual  interests  advantages  of  better  living  or  con- 
ditions of  work  or  of  wages. 

VII. 

Wherefore,  appellants  pray  that  the  opinion  of  the  court 
en  banc  be  set  aside,  that  the  Court  grant  a  further  hear- 
ing in  the  matter  and  for  such  other  and  proper  relief  as 
to  the  court  seems  just  and  proper. 

Respectfully  submitted, 

James  M.  Nicoson, 
Arthur  Garrett, 

Attorneys  for  Appellants. 
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Certificate  of  Counsel. 
James  M.  Nicoson  respectfully  certifies  that  he  is  one  of 
the  attorneys  for  appellants  herein,  that  in  his  judgment 
the  aforementioned  Petition  for  Rehearing  is  well  founded 

and  that  it  is  not  proposed  for  the  purpose  of  delay. 

James  M.  Nicoson, 

Attorney  for  Appellants. 


